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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT

LUCKNOW
BENCH NO. 1
RESERVED ORDER

TA No. 3369/2022
In re:
APPEAL NO. 68/2022
Divye Kumar Trivedi. e Appellant.
Versus

Supertech Limited. @~ Respondent.

Hon'ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Kamal Kant Jain,Technical Member

Heard Shri Vaibhav Tewari, Advocate holding brief of Shri Ritwick Rai,
learned counsel for the applicant and Shri Shri Harish Pandey, learned
counsel for the respondent.

Learned counsel for the applicant submitted that the respondent company is
out of moratorium as per order of NCLAT dated 10.06.2022 passed in
Company Appeal (AT) (Insolvency) No. 406 of 2022 and insisted that
proceedings may be re-initiated against the company as vide order dated
10.06.2022 the NCLAT has directed that all other projects of the Corporate
Debtor apart from Eco Village-II Project shall be kept as ongoing project.

Learned counsel for the respondent submitted that as per order dated
10.06.2022 of NCLAT, the moratorium is still applicable and nowhere in the
order it 1s mentioned that moratorium period ends. NCLAT has directed that
other projects shall be kept as ongoing project, the construction of other
projects shall continue under overall supervision of the IRP with the
assistance of the ex-management and its employees as well as workmen.

In order to decide this issue, we have examined the provisions of Sections
14, 18, 25, 31 and 33 of IBC, which read as follows:-

Section 14. Moratorium.— (1) Subject to provisions of sub-sections (2) and
(3), on the insolvency commencement date, the Adjudicating Authority shall
by order declare moratorium for prohibiting all of the following, namely.—

(a) the institution of suits or continuation of pending suits or proceedings
against the corporate debtor including execution of any judgment,
decree or order in any court of law, tribunal, arbitration panel or
other authority;



(b) transferring, encumbering, alienating or disposing of by the
corporate debtor any of its assets or any legal right or beneficial
interest therein;

(c) any action to foreclose, recover or enforce any security interest
created by the corporate debtor in respect of its property including
any action under the Securitisation and Reconstruction of Financial
Assets and Enforcement of Security Interest Act, 2002,

(d) the recovery of any property by an owner or lessor where such
property is occupied by or in the possession of the corporate debtor.

(2) The supply of essential goods or services to the corporate debtor as may
be specified shall not be terminated or suspended or interrupted during
moratorium period.

(3) The provisions of sub-section (1) shall not apply to—

(a) such tramsactions, agreements or other arrangements as may be
notified by the Central Government in consultation with any financial
regulator;

(b) a surety in a contract of guarantee to a corporate debtor.

(4) The order of moratorium shall have effect from the date of such order till
the completion of the corporate insolvency resolution process:

Provided that where at any time during the corporate insolvency
resolution process period, if the Adjudicating Authority approves the
resolution plan under sub-section (1) of section 31 or passes an order for
liquidation of corporate debtor under section 33, the moratorium shall cease
to have effect from the date of such approval or liquidation order, as the
case may be.

Section 18. Duties of interim resolution professional.
(f) take control and custody of any asset over which the corporate debtor
has ownership rights as recorded in the balance sheet of the corporate

debtor, or with information utility or the depository of securities or any
other registry that records the ownership of assets including—

(i)  assets over which the corporate debtor has ownership rights which
may be located in a foreign country;,

(ii)  assets that may or may not be in possession of the corporate debtor;
(iii)  tangible assets, whether movable or immovable;
(iv)  intangible assets including intellectual property;

(v)  securities including shares held in any subsidiary of the corporate
debtor, financial Foreclose instruments, insurance policies

(vi)  assets subject to the determination of ownership by a court or
authority;

XXX
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Explanation-For the purposes of this sub-section, the term "assets
shall not include the following, namely:—

a) assets owned by a third party in possession of the corporate debtor
held under trust or under contractual arrangements including
bailment;



b) assets of any Indian or foreign subsidiary of the corporate debtor,
and

c) such other assets as may be notified by the Central Government in
consultation with any financial sector regulator.

Section 25 of the Code casts a duty upon the resolution professional to
preserve and protect the assets of the corporate debtor and to take
immediate custody and control of all the assets of the corporate debtor
including the business records of the corporate debtor.

Once the corporate debtor is subject to liquidation process under the Code,
the liquidator is required to form liquidation estate consisting of the assets
mentioned in Section 36(3) of the Code. Certain assets as stated in section
36(4) do not form part of the liquidation estate. Section 36(3) and (4) read as
under.—

Section 31. Approval of resolution plan.-(1) If the Adjudicating Authority is
satisfied that the resolution plan as approved by the committee of creditors
under sub-section (4) of section 30 meets the requirements as referred to in
sub-section (2) of section 30, it shall by order approve the resolution plan
which shall be binding on the corporate debtor and its employees, members,
creditors, guarantors and other stakeholders involved in the resolution plan.

[Provided that the Adjudicating Authority shall, before passing an order for
approval of resolution plan under this sub-section, satisfy that the resolution
plan has provisions for its effective implementation.]

(2) Where the Adjudicating Authority is satisfied that the resolution plan
does not confirm to the requirements referred to in sub-section (1), it may, by
an order, reject the resolution plan.

(3) After the order of approval under sub-section (1),—

a) the moratorium order passed by the Adjudicating Authority under
section 14 shall cease to have effect; and

b) the resolution professional shall forward all records relating to the
conduct of the corporate insolvency resolution process and the
resolution plan to the Board to be recorded on its database.

(4) The resolution applicant shall, pursuant to the resolution plan approved
under sub-section (1), obtain the necessary approval required under any law
for the time being in force within a period of one year from the date of
approval of the resolution plan by the Adjudicating Authority under sub-
section (1) or within such period as provided for in such law, whichever is
later.

Section 33. Initiation of liquidation.

(5) Subject to section 52, when a liquidation order has been passed, no suit
or other legal proceeding shall be instituted by or against the corporate
debtor:



Provided that a suit or other legal proceeding may be instituted by the
liquidator, on behalf of the corporate debtor, with the prior approval of the
Adjudicating Authority.

Now we proceed to examine the order of NCLAT. The relevant paras 6, 7,
21, 22, 23 & 25 of order dated 10.06.2022 in Company Appeal (AT)
(Insolvency) No. 406 of 2022 passed by NCLAT are extracted as under:-

“6. Learned Counsel for the Appellant has also relied on the Judgement
of this Tribunal where ‘Reverse CIRP’ was directed with regard to
Real-Estate Projects. Learned Counsel for the Appellant submits that
the present case is fit case where this Tribunal may follow the
Judgment of this Tribunal in Company Appeal (AT) Ins. No. 926 of
2019 in the matter of ‘Flat Buyers Association Winter Hills-77,
Gurgaon Vs. Umang Realtech Pvt. Ltd. through IRP &Ors.’ dated
04.02.2020. It is submitted that the Promoters of the Corporate
Debtor are ready to extend full cooperation to the IRP for carrying
out the construction of all the projects of the Corporate Debtor and
to complete the same. Detailed Settlement-cum-Resolution Plan has
been submitted along with 1.A. No. 1468 of 2022. In accordance with
which the further steps be directed to be taken. It is submitted that
corporate debtor has sufficient receiving and ex-management under
the supervision of the IRP will undertake construction activities at
site on all the projects. All the projects of the Corporate Debtor have
their respective RERA Accounts where minimum 70% payment
received for construction has to be held and the same shall be used
for construction of the respective projects. 30% of the remaining
amounts will be deposited in a separate account which will be to
discharge all bank liabilities in a phase wise manner. Out of the total
30 projects, 12 are complete/delivered and 18 are under construction
which are mostly complete. Home-Buyers will get their homes and
‘No dues Certificates’. 90% approximately homebuyers of twin tower
have been paid and remaining will also get their refunds as per the
proposed settlement plan.

7. Mr. Alok Kumar, Learned Counsel appearing for the Union Bank of
India refuting the submissions of Learned Counsel for the Appellant
submits that ‘Status Report’ of the IRP dated 31st May, 2022 has
brought glaring default and non-compliance of the ex-management.
It is submitted that their being debt and default, the Application
under Section 7 has rightly been admitted and ‘CIRP’ be allowed to
proceed by constitution of ‘CoC’. Certain Intervention Applications
filed by Home-Buyers are just a delaying tactics. The proposal
submitted by the Appellant in an Affidavit are mis-leading. The
Corporate Debtor is in fragile financial condition. The Corporate
Debtor does not have enough fund to cater its home-buyers. It is
submitted that Hon’ble Supreme Court has time and again
emphasized need for minimal judicial interference by the NCLAT and
NCLT in the framework of IBC. The Concept/Mechanism of ‘Reverse
Insolvency’ as envisaged in the case of ‘Flat Buyers Association Vs.



21.

22.

23.

Umang Realtech Pvt. Ltd.’ (Supra) and other cases is an alien
concept outside the scheme and against the provisions/objections of
the IBC and the same does not have any legal basis as there is no
provision/legislation enacted by the legislature, substantiating the
concept. Appellant’s argument that the normal mechanism as is
followed in a ‘CIRP’ cannot be followed in cases of real estate
infrastructure companies, is an attempt to circumvent the settled
principles of law laid down in the Code. The Judgment relied by
Learned Counsel for the Appellant on ‘Reverse Insolvency’ is not
attracted in the facts of the present case. Learned Counsel for the
Bank submitted that this Court may permit the ‘CoC’ be constituted
and to enable the CIRP process to proceed in accordance with the
law.

We are conscious of the fact that ‘CIRP’ has been initiated against
the Corporate Debtor. ‘CIRP’ has commenced against all the
projects of the Corporate Debtor. ‘CIRP’ encompasses all the assets
of the Corporate Debtor including all Bank Accounts. The IRP has
already been appointed and has taken steps by informing all
concerned including Banks to add the name of IRP for operation of
the Account. The Learned Counsel for the Appellant made
submissions and also filed an 1.A. No. 1468 of 2022 by which
Resolution cum Settlement Proposal has been submitted by the
Management with an object to carry out the construction of all the
projects.

As noted above, the consequence of ‘CIRP’ is that all assets of the
Corporate Debtor come in the control and management of the IRP.
All bank accounts are to be operated with the counter signature of
the IRP. No amount from any account can be withdrawn without the
counter signature and permission of the IRP. IRP under the IBC has
responsibility to run the Corporate Debtor as a going concern.
Further when Promoters are ready to extend all cooperation with all
its staffs and employees to the IRP, we see no reason for not to direct
the IRP to proceed with construction of all the projects under the
overall supervision and control of the IRP. We by an Interim Order
dated 12th April, 2022 directed not to constitute the ‘CoC’ which
Interim Order is continuing as on date.

In the facts of the present case and keeping in view the submissions
raised by the Learned Counsel for the parties, we are of the view that
in ‘CIRP’ Process, Project-Wise Resolution to be started as a test to
find out the success of such Resolution. Keeping an eye regarding
construction and completion of the projects, we at present, are of the
view that Interim Order dated 12th April, 2022 staying the
constitution of CoC be modified to the extent that CoC be constituted
for the Eco Village Il Project only with all Financial Creditors
including Financial Creditors/Banks/Home Buyers. The Committee
of Creditors of Eco Village Il Project shall start process for
Resolution of Eco Village Il Project. The IRP shall separate the



25.

claims received with regard to the Eco Village Il Project and prepare
an ‘Information Memorandum’ accordingly and proceed for meeting
of the CoC as per the Code. It is further directed that even for Eco
Village II Project, the IRP shall carry the Project and continue the
project as ongoing project by taking all assistance from the ex-
management, employees, workmen etc. We however make it clear
that other projects apart from the Eco Village Il Project shall
proceed as ongoing project basis under the overall supervision of
the IRP. IRP in his report stated that with regard to the projects,
there are separate accounts as per ‘RERA’ Guidelines. Detail
account of all the inflow and outflow with regard to each project
shall be separately maintained as per the ‘RERA’ Guidelines. 70%
of the amount received with regard to the project shall be utilized for
construction purpose only with regard to the disbursement of rest 30
% amount, we shall issue appropriate direction after receiving
further Status Report and after hearing all concern subsequently.

In view of the foregoing discussions, we issue following Interim
Directions:-

The Interim Order dated 12th April, 2022 continuing as on date
is modified to the extent that IRP may constitute the CoC with
regard to the Project Eco Village II only.

After constitution of CoC of Eco Village Il Project, the IRP shall
proceed to complete the construction of the project with the
assistance of the exmanagement, its employees and workmen.

iii.  With regard to the Eco Village Il Project, the IRP shall proceed

with the completion of the project, Resolution and shall be free to
prepare Information Memorandum, issue Form -G, invite
Resolution Plan however no Resolution Plan be put for voting
without the leave of the Court.

iv.  All receivables with regard to the Eco Village Il Project, shall be

kept in the separate account, earmarked account and detail
accounts of inflow and outflow shall be maintained by the IRP.

That all other projects of the Corporate Debtor apart from Eco
Village Il Project shall be kept as ongoing project. The
Construction of all other projects shall continue with overall
supervision of the IRP with the assistance of the ex-
management and its employees and workmen.

vi. The promoter shall infuse the funds as arranged by it in

different projects which shall be treated as Interim Finance
regarding which detail account shall be maintained by the IRP.

vii. No account of Corporate Debtor shall be operated without the

counter signature of the IRP. All expenses and payments in
different projects, shall be only with the approval of the IRP. All
receivables in different projects shall be deposited in the account
as per ‘RERA’ Guidelines and 70% of the amount shall be



utilized for the construction purpose only. With regard to the
disbursement of rest of the 30 %, appropriate direction shall be
issued subsequently after receiving the status report and after
hearing all concerns.

viii. The IRP shall obtain approval of the CoC which is directed to be
constituted for Eco Village Il Project and incur all the expenses
regarding the said projects and further incur the expenses
accordingly.

ix. With regard to the expenses to other projects for which no CoC
has been constituted, IRP is at liberty to submit a proposal for
payment of various expenses including ‘CIRP’ expenses to this
Tribunal.

x.  The Promoters of the Corporate Debtor shall be at liberty to bear
any expenses as requested by the IRP without in any manner
utilizing any of the funds of the Corporate Debtor.

xi. Let the IRP submit a further Status Report within six weeks from
today regarding Eco Village Il Project and all other projects.

xil. The Parties are at liberty to file an 1A. for any
direction/clarification in the above regard.”

The objective of moratorium is to provide immunity to the company from
legal cases and to settle the legal claims as per resolution plan in accordance
with the resources available with the company. Debtors and Creditors of the
company cannot be identified projectwise unless projectwise balancesheet is
drawn.

As per order of NCLAT, the insolvency process to be started with respect to
“particular project” Eco Village-1I of M/s Supertech Ltd. However, the other
projects shall continue under supervision of IRP, therefore, it cannot be
interpreted that NCLAT has declared that moratorium is not applicable on
the company. As per Companies Act, company is a separate legal entity and
if moratorium has been declared under Section 14 against the company i.e.
applicable on the entire company. It cannot be applicable on one project, as:-

(1) The moratorium is not against the project, it is against the company

(2) Nowhere in its order, NCLAT has observed that moratorium period
ends or resolution plan approved.

Therefore, in our considered view, the moratorium is still applicable on
the respondent company M/s Supertech Ltd. The case shall be kept in
abeyance till further order/clarification related to moratorium by
NCLT/NCLAT/ Hon'ble Supreme Court.

IA No. 3369 of 2022 is disposed off accordingly.

Dated: 10.01.2023
GauravSri/- (K.K. Jain) (D.K. Arora)



