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Learned counsel for the appellant submitted that as per Clause 24 of the Allotment
Letter dated 21.08.2013 (annexure no. 9 of the appeal), the possession was to be
given within 24 months with a grace period of + 6 months, therefore the
respondent was required to give possession by 20.08.2015 and by counting 6
months, the possession ought to have been given by 20.02.2016. Clause 28 of the
Allotment Letter further provides for 12% interest to be paid by the promoter in
case of delay in providing possession. The respondent issued an offer of possession
vide letter dated 05.11.2015 (annexure no. 12). The appellant immediately objected
to the said offer of possession vide letter dated 17.11.2015 pointing out that the
respondent doesn’t possess the OC/CC from the competent authority, therefore
offer of possession cannot be given by the respondent.

The respondent was issued two partial OC by the competent authority for other
Towers on 17.03.2016 and 13.06.2016. As the possession was not given by the
respondent, therefore the appellant was constrained to approach the Regulatory
Authority by filing a complaint on 16.12.2019 for seeking possession and interest
as penalty for delay. Further submission is that during the pendency of the
proceeding the sale deed was executed on 12.02.2020 and possession was given on
18.02.2020 and agreement was also executed on 18.02.2020. Learned counsel for
the appellant submitted that the Regulatory Authority wrongly appreciated the
partial OC and rejected the complaint on the ground that the project is not required
to be registered. Learned counsel for the appellant submitted that in case of partial
OC the project cannot be said to be completed and the respondent was required to
get the project registered and the Regulatory Authority misread the OC while
holding that the project is not required to be registered and in his submission,
learned counsel for the appellant placed reliance on the judgment of Hon'ble



Allahabad High Court in Writ-C No. 39607 of 2019 (M/s Logix Buildtech Pvt.
Ltd. Vs. State of UP & 2 ors).

On query, the respondent admitted that the OC of Tower T (tower in question) was
issued by the competent authority on 27.02.2019 (annexure no. 39 of the appeal)
and immediately thereafter offer of possession was given vide letter dated
28.02.2019 (R-15, page 143 of the reply) and demand was also raised vide letter
dated 04.05.2019 (page 66 of the appeal). Learned counsel for the respondent
submitted that as the project has been completed on 20.02.2016, therefore the
project was not required to be registered. Though the project was completed in the
year 2015, but after receipt of the OC on 20.02.2016 for partial project and on
27.02.2019 for tower of the appellant, the project was not required to be registered.

It is admitted position that after receipt of OC of the tower in question on
27.02.2019 the offer of possession was issued to the appellant by the respondent on
28.02.2019 and the earlier offer of possession dated 05.11.2015 cannot be said to
be legal offer of possession in absence of OC from the competent authority.

Therefore, apparently, the respondent is required to pay interest for delay in offer
of possession from 20.08.2015 to 28.02.2019 as well as on account of the partial
OC issued for certain towers the project was required to be registered under the
provisions of the Act, 2016, and non-compliance of the provisions with respect to
registration of the project warrants action against the respondent.

At this stage, learned counsel for the respondent submitted that he may be
permitted to seek instruction and make an endeavour to settle the issue out of the
court with respect to payment of the interest for delay in possession.

Learned counsel for the appellant submitted that if the interest from 20.08.2015 till
the valid offer of possession is given by the respondent i.e. up to 28.02.2019, on
receipt of the offer he may also seek instruction from the appellant to resolve the
issue amicably.

Appreciating the submissions of counsels for the parties and intention of the
learned counsels for the parties to resolve the issue amicably, we adjourn the
proceedings of instant appeal for 15 days.

List this appeal for orders/hearing on 15.03.2023.

In the meantime, it is open for counsels for the parties to resolve the issue
amicably.
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