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The present appeal has been preferred by Mrs. Apeksha Mishra (hereinafter
referred to as ‘the appellant’) under Section 44 (1) of the Real Estate
(Regulation and Development) Act 2016 (hereinafter referred to as ‘the Act
2016’) against the order dated 26.05.2020 passed by the U.P. Real Estate
Regulatory Authority, Regional Office, Gautam Budh Nagar (hereinafter
referred to as the ‘Regulatory Authority’) in Complaint No.
NCR145/11/0547/2019 whereby the complaint of the appellant was decided

with the following directions:--

(1) The respondent is directed to ensure delivery of possession of the
complainant’s unit by 30.09.2020 after completing all the facilities as
per allotment letter / agreement along with OC/CC and get the

registry executed as per rules after taking due stamp fee.

(2) If the complainant wants refund of her deposited amount then the
respondent will have a right to act in accordance with para 7.5 of the
agreement and refund the balance deposited amount of the

complainant.

The facts of the case, in brief, as culled out from the memo of appeal, are
that in early 2018 the respondent’s representatives approached the appellant

proposing for purchase of a unit in its Real Estate Residential Project



2.1

2.2

23

24

2.5

2.6

known as “Planet One” situated at Plot No. GH-07, Koyal Enclave,
Bhopura Mod, Ghaziabad. It was further orally assured and guaranteed by
the respondent that reputed banks like HDFC, ICICI bank and financial
institutions like DHFL, TATA Capital etc. are financing the project and
loan will be arranged in favour of the complainant or her husband for
paying the consideration of the flat. The website of the respondent also
advertised that these banks are financing the project. Relying on such

assurances and advertisements, the appellant conditionally made an advance

of Rs.51,000/- vide cheque no. 533379 on 06.05.2018 to the respondent.

Pursuant to the receipt of above mentioned payment, by way of application
no. APPAND/00004/18-19 dated 06.05.2018, apartment unit no. A-102, 1*
Floor, with covered area of 821 sq. ft. was allotted by the respondent to the
appellant. The total consideration of the flat was Rs.37,53,900/-.

The Agreement for Sale was executed on 26.05.2018 in the name of the
appellant and the name of her husband was mentioned therein as co-

applicant on the last page of the agreement.

As per agreement for sale, the due date for delivery of possession was
30.06.2020. The booking was contingent upon the grant of loan to the
complainant and her husband, processing of which was to be facilitated by
the respondent from the banks. However, the loan applications of the
husband of the appellant, who is a co-applicant for the unit, were rejected

by the banks and no loan was arranged by the respondent.

Total amount of Rs.10,51,091/- has been paid by the appellant to the
respondent as booking amount and appellant’s own share of contribution

for taking loan.

After refusal of loan from HDFC, the appellant also tried to avail loan from
SBI as the respondent claimed that SBI is financially supporting the project.
The SBI also rejected the appellant’s loan application orally, without giving

any sufficient reason for refusal.

The appellant is sure that HDFC and SBI refused to provide loan to the
appellant because the project of the respondent is not financed by the said
banks and the respondent fraudulently advertised about financing of the

project by these banks. The website of the respondent advertised that the
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project is approved by many banks like ICICI Bank, Vijaya Bank and
TATA Capital etc. which are false and misleading only with an ulterior
view to fraudulently attract the customers, deceive them to invest in the
project and when loans are not approved they forcefully deduct money of

innocent buyers.

Substandard quality of construction has been used by the respondent and
construction quality of tower A has been compromised by the respondent.
The respondent had assured the appellant that the construction of the towers
will be made from Flay Ash Bricks. At the time of booking, tower-B was
under construction and Fly Ash Bricks were being used therein. Tower A is

being constructed with red bricks.

The promises as made by the respondent in the brochure regarding quality
and project finance are frivolous and misleading. This act of the respondent

is in violation and contrary to Sections 12,13,18 and 19 of the Act 2016.

Since the respondent could not arrange loan for the appellant, the appellant
repeatedly through telecommunication and emails requested for
cancellation of the booking and refund of full amount. The respondent
threatened the appellant of deducting more than 10% of the deposited
amount and taxes i.e. Rs.51,000/- plus government taxes. The aforesaid

practice amounts to unfair practice under the Act 2016.

The appellant’s husband is in government service and his CIBIL score is
good. Loans were applied from many banks, however, all the nationalized

banks and reputed NBFC’s rejected the loan application.

The appellant requested the respondent for cancellation of the booking
without any fault on her part and the default was on the part of the
respondent as its project has some legal defects that is why the banks are
not giving loan to the project. The appellant will buy only one house in her
lifetime and she does not wish to buy a house with some legal defects

where even the banks are not financing the project.

Due to above noted facts and circumstances and fraudulent and unfair
practice followed by the respondent, the appellant had full right to cancel
the Sale Agreement/BBA/Allotment Letter and seek refund of the deposited
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amount from the respondent along with interest and compensation for the

physical harassment and mental agony caused to her.

The respondent has caused financial loss, mental and physical agony to the
appellant. Besides, the respondent has also attempted to make wrongful
gain by making false promises and allurements of arranging loan facility
and regarding standard of construction with its malafide intent to commit

cheating.

Being aggrieved by the acts of the respondent, the appellant filed Complaint
No. NCR145/11/0547/2019 before the Regulatory Authority. Which was
decided by the Regulatory Authority vide impugned order dated 26.05.2020

in the manner stated in para 1 above.

The appellant has challenged the impugned order dated 26.05.2020 passed
by the Regulatory Authority on the following grounds:--

(A) Because the order dated 26.05.2020 of the UPRERA is perverse,
suffers from patent illegality, irrational and contrary to the material

available on record and legal position.

(B) Because, the Regulatory Authority erred in holding the complaint as
premature and no cause of action arose in the matter as the due date
of delivery had not arrived. It is submitted that RERA Authority has
power and jurisdiction to adjudicate on disputes pertaining to unfair
and fraudulent marketing practices. The complainant approached the
Regulatory Authority with a case of unfair and fraudulent practice of
advertisement and deceiving the appellant to invest in the project of
the respondent and further sought cancellation and return of her

money due to fault of the promoter.

(C) Because, the Regulatory Authority erred by not considering the
admission on the part of the respondent against the appellant's
allegations of unfair marketing practices and fraudulent oral and
written advertisements issued by the respondent and further that

banks are not providing loan to customers against the project.

(D) Because the complainant/appellant sought the cancellation of the

booked apartment due to the fault in the project, unfair trade practice
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and false and fraudulent advertisements made by the respondent

hence, no amount could be deducted from the amount paid by her.

Because, admittedly the respondent advertised and orally assured the
appellant to provide loan from HDFC or any other bank but failed
and as such indulged in violating section 12 of the RERA Act.

Because the respondent assured that the towers A and B will be
constructed using flay ash bricks. However, it is constructing only
tower-B using flay ash brick and tower A is being constructed using

red bricks. The flat of appellant is in tower A.

Because, the appellant has paid all her hard earned life long financial

savings to the respondent due to its fraudulent misrepresentations.

Because, a person purchases a house for peace of mind and not for

feeling cheated and to suffer through mental agony of being cheated.

Because, the actions of the respondent/promoter are in violation of
Sections 12, 18 and 19 of the Real Estate (Regulation and
Development) Act 2016.

Because, the order dated 26.05.2020 is contrary to the material

available on the record, the settled legal position, unjust and unfair.

The appellant has prayed for the following reliefs:--

(1)

(ii)

To set aside the order dated 26.05.2020 passed by Bench-2 of the
UPRERA in Complaint Case No. NCR145/11/0547/2019, and

To direct the Promoter/Respondent to cancel the Unit of the appellant
and to return the hard-earned money of the appellant deposited to the
respondent amounting to Rs. 10,51,091/- with annual compound

interest of SBI’s MCLR+1% applicable since 19.05.2018.

The respondent submitted its objection to the memo of appeal and

submitted that:

In early 2018 the respondent’s representatives approached the appellant

proposing to purchase a unit in its real estate project known as “Andromida

Planet One™.
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The appellant after showing interest in the project had booked Unit No. A-
102, 1% Floor, with covered area of 821 sq. ft. in the respondent’s project
for which the appellant had opted construction linked plan. As per payment
plan, the total cost of the unit (exclusive of GST applicable) is
Rs.37,53,900/- to be paid in the manner as provided in the payment plan.
According to the payment plan, the appellant was required to pay 10% of
the total sale price i.e. Rs.3,75,390/- at the time of booking being part
payment towards the total sale price and thereafter the remaining amount
was to be paid in the manner as provided in the payment plan. The
appellant till date had only paid Rs.10,51,091/- in installments from time to

time.

Pursuant to the receipt of first payment of Rs.51,000/-, the said unit was
allotted to the appellant in the project subject to full payment of total sale

price.

Agreement for Sale dated 26.05.2018 was executed between the appellant
and the respondent. The name of appellant’s husband was mentioned as co-

applicant on the last page of the agreement.

As per agreement for sale, the due date of delivery of possession of the unit

was 30.06.2020.

Despite continuous follow up and repeated demand letters being issued by
the respondent to the appellant, the appellant refused to sign the same and
made default in complete payment of total sale price of the unit and on the
contrary, with the malicious intention to extract money from the respondent
and to slander the goodwill/image of the respondent, filed complaint case
NO. NCR145/11/0547/2019 before the Regulatory Authority falsely
alleging that the respondent had violated the provisions of Sections 12,13,
18 and 19 of the Act 2016.

All the contentions in the complaint were baseless and an afterthought and
in particular the contention of assuring or guaranteeing the finance from the
particular banks was absolutely false. There was no default made by the

respondent whatsoever either in terms of quality or otherwise.

The respondent has fully complied with the impugned order passed by the
Regulatory Authority by refunding the due amount to the appellant vide
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RTGS dated 28.09.2020 of Rs.5,63,085/- after making valid deduction as
per clause 7.5 of the Agreement to Sell and the applicable taxes, which

amount has been received in full by the appellant.

The appellant in its appeal has not brought out any infirmity or error in the
impugned order, and, therefore, there is no ground for interference by this
Tribunal. The Regulatory Authority, in its wisdom, passed a well reasoned

order which cannot be interfered with.

The appellant was never orally or in writing assured and/or guaranteed by
the respondent that the specific banks viz. HDFC, ICICI Bank and financial
institutions like DHFL, TATA Capital etc. are financing the project and that
the loan will be arranged in favour of the appellant or her husband for

paying the consideration of the flat from the particular banks.

Grant of loan to the appellant and her husband, processing of which was to
be facilitated by the respondent from the bank financing the project, was
never the condition contingent to the booking of the flats in the
respondent’s project. Nowhere in the agreement it is mentioned that the
booking of the flat was contingent upon the grant of loan to the appellant
and her husband. In para 15(vi) of the Agreement it is very clearly
mentioned that the allottee may avail the loan from financial institutions or
banks to finance the said residential apartment/unit. If a particular
institution/bank refuses to extent financial assistance on any ground, the
allottee cannot make any refusal or excuse for non-payment of further

installments/dues.

The respondent, going by the provision of clause 9.3 of the agreement to
sell, which is to be applied in case of default of clause 15(vi) of the
agreement to sell, has deducted the booking amount and interest, taxes etc.
and refunded the balance amount to the appellant. Thus, the action of the
respondent is as per law and there is no ground for the same to be

challenged.

Loan facility was provided by the respondent to the appellant. In this
regard GIC HFL bank was approached at Connaught Place Branch, Delhi,
but the appellant, without stating any reason, refused to take loan from GIC
HFL Bank. Stating that no loan was arranged by the respondent is not true

and 1s a self cooked story of the appellant to mislead this Tribunal.
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To allege that there were some legal defects in the respondent’s project that
is why the banks are not giving loan to the project, would be inappropriate
as the other allottees of the flats in tower-A of the project had successfully

availed the loans on the said project of the respondent.

Nowhere in the agreement to sell and/or any brochures available on the
website for project ‘Planet One’ it is claimed/advertised that the project

would be constructed using Flay ash bricks.

From the very beginning the appellant was not interested in taking
possession of the booked flat and the only ulterior purpose of the appellant
was to initially pay the booking amount, book the flat and maliciously drag
the well reputed respondent to the court and tarnish its goodwill in the real
estate industry and to frivolously extract money from the respondent on the
pretext that there was failure on the part of the respondent in fulfilling its

promises in regard to quality construction and project finance.

The refund of Rs.5,63,085/- after deduction as per clause 7.5 of the
agreement to sell is per se legally valid and as per the agreed terms between
the appellant and the respondent and is in compliance of the impugned
order of the Regulatory Authority. Any reliance by the appellant upon any
email conversation dated 15.10.2018 between the appellant and the
respondent, whereby the respondent, under misconception and without
deeply going through the agreement to sell, would have replied or stated
against the queries of the appellant in regard to cancellation of unit to
refund Rs.8,87,475/- after deducting the amount of Rs.1,63,616/- would
have no legality and the appellant cannot claim the refund as per such email

conversation.

The CIBIL score of the borrower though being one of the most important
factor that affects borrower’s loan approval by the banks, cannot be claimed
as the only factor affecting borrower’s loan approval by the banks. The
banks, while granting housing loan, apart from good credit history, also
check borrower’s steady income, employment status, suit filed or written
off cases against the borrower, proportion of borrower’s existing loans
compared to his/her salary at the time of loan application etc. Thus, apart
from CIBIL score, loan eligibility criteria differs from lender to lender and

across loan types. Thus, to claim that just because the appellant’s husband
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is in government service and his CIBIL score is good, he must have got

loan, would be beyond the expectation of any borrower.

The contention of the appellant that false promises of assuring and
guaranteeing approval of loan from financial institutions amounts to unfair
trade practice, and on that basis the appellant had full right to cancel the
agreement to sell/allotment letter and seek refund from the respondent of
full amount i.e. Rs.10,51,091/- along with annual compound interest of
SBI’s MCLR+1% applicable since 19.05.2018, is vehemently denied. The
actions and practices of the respondent, by no stretch of imagination,
amount to unfair trade practice since the respondent had nowhere in its
advertisement through its brochures or in the agreement to sell, had made
any promises regarding the use of Flay ash bricks in the construction of the
project and/or guaranteeing project finance from any particular bank, as

alleged by the appellant.

The pictures of the brochures as annexed by the appellant in support of her
allegations cannot be relied upon. On verification by the respondent, only
in one of the annexures under annexure-9 to the appeal, which is screenshot
of the advertisement of the respondent on the website of ‘magicbricks.com’
it is found that it shows that the project of the respondent is approved by the
banks viz. HDFC, ICICI, Axis etc. However, that being the third party
website the authenticity of the same cannot be guaranteed by the appellant
and any advertisement on that website cannot be challenged against the
appellant. Had the appellant gone through the disclaimers of that website,
she would have got cautious and not relied upon the contents of the
advertisement posted on that website. The brochure on the website of the
respondent did not provide any such assurance and guarantee to finance the

project.

Any advertisement on the brochure of the respondent in regard to financing
the project, as alleged by the appellant, should only be construed as
additional facilitation provided to its clients/allottees to provide financial
aid in making payment for the project and it should not be construed to
provide an absolute guarantee or assurance from the respondent that the
said banks would provide the loan to each and every allottee for the project

and the responsibility of getting the loan sanctioned is of the home buyer
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and in this regard the respondent would act only as a facile tator and not as

a guarantor.

From perusal of the impugned order it is clear that no interest will be paid
by the respondent to the appellant for the delay in the project from
24.03.2020 to 30.09.2020 due to force majeure situation.

Under clause 5 of the agreement to sell it was clearly agreed between the
appellant and the respondent that timely payment of the total price is the
primary condition for the respondent to complete the development of the
project and handover the said apartment to the appellant on the date of
delivery. In absence of timely payments by the appellant, the respondent

cannot be held to be in default for delay under the agreement.

Even as per clause 33(i) of the agreement to sell, the respondent has got
right to forfeit the entire amount paid by the appellant, as the appellant with
the malicious intention to extract money from the respondent had firstly
through the premature complaint and then through the appeal made false
allegations against the respondent and tried to slander the reputation of the

respondent or the project.

The claim of the appellant for refund of Rs.10,51,091/- with annual
compound interest of SBI’s MCLR+1% applicable from 19.05.2018 is not
only violative of the applicable provisions of the Indian Contract Act, 1872
being a material breach of contract but is also misleading this Tribunal as
the order of the Regulatory Authority has been fully complied with by the
respondent. Hence, in order to let the justice prevail and to set the
precedent in the real estate industry against such fraudulent allottees who
invest in the project with malafide intention to extract money from the
promoter, the claim of the appellant for refund of Rs.10,51,091/- with
annual compound interest of SBI’s MCLR+1% must be rejected by this

Tribunal.

The appellant filed her reply to the objection of the respondent denying the
averments made by the respondent in the objection and reiterating the
averments made by the appellant in the memo of appeal. The appellant

further submitted that:
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It is specifically denied that the appellant made any default in making
complete payment. The appellant applied for loan from reputed banks like
SBI, HDFC, Punjab & Sindh Bank, Punjab National Bank and ICICI Bank,
but all these banks refused the loan against the project of the respondent. It
is denied that the appellant had any malicious intention to extract money
from the respondent or to slander its goodwill/image. The respondent does
not enjoy goodwill or image amongst the buyers. The appellant was
eligible for housing loan, but the project of the respondent was not credible

for the loan to be sanctioned.

The appellant never wanted to take loan from any NBFC, firstly because
their interest rates are very high, second their interest calculation and
application of charges are not transparent and thirdly in case of single EMI
default the NBFCs follow illegal means for recovery of loan through

harassing methods.

The respondent could not deliver possession of the unit by 30.09.2020 and
even till date construction of tower-A is not complete. The clauses of the

agreement cited by the respondent are not applicable.

The modus operandi of the respondent is to issue false advertisement that
its project is high profile as it is financed by leading banks, and then take
token amount of Rs.51,000/- from interested buyers by playing fraud upon
them and then gradually take the entire saving in the name of getting loan
arranged from leading and reputed banks. When the loan applications are
rejected, the respondent forfeits 15% of the total money paid by the buyer.

This is an unfair and fraudulent practice on the part of the respondent.

It 1s specifically denied that the appellant was never interested in taking
possession of the flat and that she had any ulterior purpose to frivolously

extract money from the respondent.

The respondent started shifting its stand since receiving Rs.51,000/- and
became aggressive soon after receiving Rs.10,51,091/-. It is denied that the
pictures of the advertisement annexed by the appellant as annexure-9 are
forged or counterfeit. The pictures and advertisement contained in
annexure-9 to the memo of appeal were supplied by the respondent at the
time of booking and the same are available on internet by searching on

Google search engine by typing ‘Andromida Plane One Ghaziabad’. Any
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kind of disclaimer on a website cannot be the defence to a fraudulent act.
After filing of the complaint before the Regulatory Authority the
respondent developed a new website and removed the brochure against
which the complaint was filed by the appellant. The respondent had also
mentioned ICICI bank and other banks in its hoarding installed at the site of
the project, photographs whereof were annexed as annexure-10 to the

complaint.

The appellant is entitled to full refund with interest and costs. The tower-A
is not constructed even till date. The respondent has not honoured the order

of the Regulatory Authority of completing the project by 30.09.2020.

In the light of the above submissions along with averments made in the

memo of appeal, the instant appeal deserves to be allowed by this Tribunal.

The appellant also filed a supplementary rejoinder dated 01.10.2021
bringing on record the replies of Axis Bank dated 11.08.2021, PNB-HFL
dated 13.08.2021, TATA Capital HFL dated 13.08.2021 and SBI dated
16.08.2021 stating that the project in question has not been approved by
them. These replies are annexures 1 to 4 to the supplementary rejoinder.
The perusal of the letter dated 11™ August 2021 of the Axis Bank Limited
(An.1)(page 10) further reveals that neither the project of the respondent

was approved nor any permission was given to the builder to use their logo.

The appellant also filed another supplementary rejoinder affidavit dated
14.12.2022 bringing on record Computer and Internet Forensic Expert
Report dated 16.11.2022 (as Annexure SRA-1) stating that the
advertisement (annexure-10 to the appeal) was published on social media
website ‘facebook’ on 27.11.2015 at facebook page ‘Andromida Planet One
available at link “https://www.facebook.com/andromidaplanet, which was
created on 10.10.2014 and since then the said advertise is existing on the
said page.

The said forensic report dated 16.11.2022 also states that the same
advertisement also exists on another social media website ‘pinterest’ at link

in.pinterest.com/pin/388857749055203897 since 30.03.2017.

On the basis of the aforesaid forensic report dated 16.11.2022 it is
submitted that the said false advertisement (annexure-10 to the memo of
appeal, at page 86) has been created, issued, published and circulated by the

respondent over the internet, social media and also to the buyers in physical
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copies since 27.11.2015. The same was also shown to the appellant before

the booking of the apartment in question.

In view of the facts and circumstances stated in the preceding paragraphs it
is absolutely clear that there is violation of Section 12 of the Act 2016 by
the promoter/respondent and thus the appellant deserves refund of her entire

money deposited with the respondent.

The respondent filed its reply dated 17.01.2023 to the supplementary
rejoinder affidavits of the appellant stating that the appellant has filed a
factually incorrect forensic report dated 16.11.2022 having several inherent
defects/discrepancies in the facts, records and presentation. The respondent

has never 1ssued such advertisement as claimed.

The said forensic report dated 16.11.2022 has been prepared by a private
limited company in the name and style ‘IFO Forensic Standards and
Research Private Limited’. It cannot be denied that for any corporate entity
profit making is the primary motive and, therefore, the validity, veracity,

genuineness and capability of such company is essential to be examined.

In the rejoinder affidavit dated 01.10.2021 the appellant has filed false and
concocted responses and other related documents concerning SBI, PNB

Housing, Axis Bank, Tata Capital HFL etc. for obtaining favourable order.

The face book page in the name of ‘Andromida Planet One’ available at the
link: http://www.facebook.com/andromidaplanet’ as claimed to be owned
by the respondent, was never created by the respondent or any of his

agent(s).

Heard Shri Ajai Krishna Yadav, learned counsel for the appellant and Shri

Rupendra Porwal, learned counsel for the respondent.

On the basis of pleadings, documents on record, submissions of learned
counsel for the parties and the grounds pressed by the appellant, we deem it

proper to frame the following issues:--

(1)  Whether the impugned order dated 26.05.2020 passed by the
Regulatory Authority in Complaint No. NCR145/11/0547/2019 (Mrs.
Apeksha Mishra Vs. M/s Andromida Real Estate ConsortiOum Pvt.
Ltd.) is beyond pleading and prayer?
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(2) Whether the Regulatory Authority was required to examine the
complaint of the appellant in the light of the provisions of Section 12
of the Act 2016?

(3)  Whether there is any illegality or perversity in the impugned order
dated 26.05.2020?

(4) Whether any person affected by incorrect and false statement
contained in the notice, advertisement, prospectus or model
apartment/flat/building, as the case may be, intends to withdraw from
the proposed project, he/she will be entitled to seek refund of his/her
entire investment along with interest under the provisions of the Act

20167 If yes, what should be the rate of interest?

12.  Vide Issue No. (1) we are required to examine as to whether order dated
26.05.2020 passed by the Regulatory Authority in Complaint No.
NCR145/11/0547/2019 (Mrs. Apeksha Mishra Vs. M/s Andromida Real
Estate Consortium Pvt. Ltd.) is beyond pleading and prayer.

12.1 The issues of pleading, prayer & moulding of reliefs have been examined
time & again by Hon'ble Supreme Court as well as by the Judicial Forums
holding therein that the rights of the parties stand crystallized on the date of
institution of the proceeding and no party should be permitted to travel

beyond the pleadings & prayer.

12.2 In Bhagwati Prasad vs. Shri Chandramaul AIR 1966 SC 735, the Hon'ble

Supreme Court was pleased to observe that:-

“The importance of the pleadings cannot, of course, be ignored,
because it is the pleading that lead to the framing of issues and a trial
in every civil case has inevitably to be confirmed to the issues framed
in the suit. The whole object of framing the issues would be defeated if
parties allowed to travel beyond them and claim or oppose reliefs on

grounds not made in the pleadings and not covered by the issues.”

12.3 In S.S. Sharma and Ors. Vs. Union of India (UOI) and Ors. AIR 1981 SC
588, the Hon'ble Supreme Court observed that:-

“We are of the opinion that the Courts should ordinarily insist on the

parties being confined to their specific written pleadings and should



15

not be permitted to deviate from them by way of modification or
supplementation except through the well-known process of formally
applying for amendment. We do not mean that justice should be
available to only those who approach the Court confined in a strait-
jacket. But there is a procedure known to the law, and long
established by codified practice and good reason, for seeking
amendment of the pleadings. If undue laxity and a too easy informality
is permitted to enter the proceedings of a court it will not be long
before a contemptuous familiarity assails its institutional dignity and
ushers in chaos and confusion undermining its effectiveness. Like
every public institution, the Courts function in the security of public
confidence, and public confidence resides most where institutional
discipline prevails. Besides this, oral submission raising new points
for the first time tend to do grave injury to a contesting party by
depriving it of the opportunity, to which the principles of natural
Jjustice hold it entitled, of adequately preparing its response.”

12.4 In the case of Krishna Priya Ganguly and Anr. vs. University of Lucknow
and Ors. reported in 1984 SCC 307, while dealing with a matter arising
out of a writ petition where the writ-petitioners prayed for merely
consideration of his case for admission, Hon’ble Supreme Court was
pleased to observe that a court cannot go a step further and grant the relief

which the petitioner did not ask for, and held:-

“We do not see any proper material for this conclusion to which the
High Court has suddenly jumped apart from the fact that admissions

were not to be given by the High Court according to its own notions.

Finally, in his own petition in the High Court, the respondent had
merely prayed for a writ directing the State or the college to consider
his case for admission yet the High Court went a step further and
straightaway issued a writ of mandamus directing the college to admit
him to the M.S. course and thus granted a relief to the respondent

)

which she herself never prayed for and could not have prayed for.’

12.5 The Hon’ble Supreme Court in Ram Sarup Gupta (dead) by LRs. v.
Bishun Narain Inter College MANU/SC/0043/1987 : [1987] 2SCR805

was pleased to observe:-
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...... It is well settled that in the absence of pleading, evidence, if any,
produced by the parties cannot be considered. It is also equally settled
that no party should be permitted to travel beyond its pleading and that
all necessary and material facts should be pleaded by the party in
support of the case set up by it. The object and purpose of pleading is
to enable the adversary party to know the case it has to meet. In order
to have a fair trial it is imperative that the party should state the
essential material facts so that other party may not be taken by

»

surprise... ...

The Hon’ble Supreme Court in Orissa Cement Ltd. Vs. State of Orissa,
1991 Supp (1) SCC 430 (at page 498) has been pleased to observe that it
is well settled proposition that it is open to the court to grant, mould or
restrict the relief in a manner most appropriate to the situation before it in

such a way as to advance the interests of justice.

12.7 The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima

12.8

12.9

Mandal &Ors; reported in (2008) 17 SCC 491,was pleased to observe
thata Court cannot make out a case not pleaded. The Court should confine
its decision to the question raised in pleadings. Nor can it grant a relief
which is not claimed and which does not flow from the facts and the cause

of action alleged in the plaint.

In Om Prakash vs. Ram Kumar (1991) 1 SCC 441, the Hon’ble Supreme

Court observed:-

“A party cannot be granted a relief which is not claimed, if the
circumstances of the case are such that the granting of such relief
would result in serious prejudice to the interested party and deprive

him of the valuable rights under the statute.”

In Shiv Kumar Sharma Vs. Santosh Kumari(2007) 8 SCC 600 the
Apex Court observed that the appellate court had no power to grant

relief not prayed for in the suit.

12.10 The issue was again examined by the Hon’ble Supreme Court in the

case of Bharat Amratlal Kothari and Anr. Vs. Dosukhan Samadkhan
Sindhi and Ors.; (2010) 1 SCC 234 and the Hon’ble Supreme Court in

paras 29 and 30 of the judgment was pleased to examine and observe
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that “normally the Court will grant only those reliefs specifically
prayed for by the petitioner”. The relevant paras 29 and 30 are quoted

as under:

“29. The approach of the High Court in granting relief not prayed for
cannot be approved by this court. Every petition under Article 226 of
the Constitution must contain a relief clause. Whenever the petitioner is
entitled to or is claiming more than one relief, he must pray for all the
reliefs. Under the provisions of the Code of Civil Procedure, 1908, if
the plaintiff omits, except with the leave of the court, to sue for any
particular relief which he is entitled to get, he will not afterwards be

allowed to sue in respect of the portion so omitted or relinquished.

30. Though the provisions of the Code are not made applicable to the
proceedings under Article 226 of the Constitution, the general
principles made in the Civil Procedure Code will apply even to writ
petitions. It is, therefore, incumbent on the petitioner to claim all reliefs
he seeks from the court. Normally, the court will grant only those reliefs
specifically prayed for by the petitioner. Though the court has very wide
discretion in granting relief, the court, however, cannot, ignoring and
keeping aside the norms and principles governing grant of relief, grant

b

a relief not even prayed for by the petitioner.’

12.11 The Hon'ble Supreme Court in Civil Appeal No. 973 of 2007 Manohar Lal
(D) by Lrs. Vs. Ugrasen (D) by Lrs. &Ors. (decided on 03.06.2010) while
examining the issue, whether the court can grant relief which had not been
asked for, was pleased to observe that the court cannot grant relief which
has not been specifically prayed by the parties. Relevant para nos. 29 to 33

are extracted as follows:-

“29. In Messrs. Trojan & Co. Vs. RM.N.N. NagappaChettiar AIR 1953
SC 235, this Court considered the issue as to whether relief not
asked for by a party could be granted and that too without having
proper pleadings. The Court held as under.-

“It is well settled that the decision of a case cannot be based on
grounds outside the pleadings of the parties and it is the case

pleaded that has to be found. Without an amendment of the plaint,
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the Court was not entitled to grant the relief not asked for and no
prayer was ever made to amend the plaint so as to incorporate in

it an alternative case.”

“30. A similar view has been re-iterated by this Court in Krishna Priya
Ganguly etc.etc. Vs. University of Lucknow &Ors. etc. AIR 1984 SC
186; and Om Prakash &Ors. Vs. Ram Kumar &Ors., AIR 1991 SC
409, observing that a party cannot be granted a relief which is not

claimed.”

“31. Dealing with the same issue, this Court in Bharat Amratlal Kothari
Vs. DosukhanSamadkhan Sindhi &Ors., AIR 2010 SC 475 held:

“Though the Court has very wide discretion in granting relief,
the court, however, cannot, ignoring and keeping aside the norms
and principles governing grant of relief, grant a relief not even

prayed for by the petitioner.”

“32. In Fertilizer Corporation of India Ltd. & Anr. Vs. Sarat Chandra
Rath &Ors., AIR 1996 SC 2744, this Court held that “the High
Court ought not to have granted reliefs to the respondents which

they had not even prayed for.”

“33. In view of the above, law on the issue can be summarised that the
Court cannot grant a relief which has not been specifically prayed

by the parties.”

12.12 The Hon'ble Supreme Court in Civil Appeal No. 4887 of 2014 (Arising out
of SLP (C) No 22742 of 2005) with Civil Appeal No. 4888 of 2014
(Arising out of SLP (C) No 22772 of 2005) Gaiv Dinshaw Irani &Ors. Vs.
Tehmtan Irani &Ors.(decided on 25.04.2014) while examining the issue,
whether the High Court taking note of the subsequent events can mould a

relief, observed as follows in para nos. 34, 35:-

“34. Considering the aforementioned changed circumstances, the High
Court taking note of the subsequent events moulded the relief in the
appeal under Section 96 of the Code of Civil Procedure and the
same has been challenged by the appellants before us. In ordinary

course of litigation, the rights of parties are crystallized on the date
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the suit is instituted and only the same set of facts must be
considered. However, in the interest of justice, a court including a
court of appeal under Section 96 of the Code of Civil Procedure is
not precluded from taking note of developments subsequent to the
commencement of the litigation, when such events have a direct
bearing on the relief claimed by a party or one the entire purpose of
the suit the Courts taking note of the same should mould the relief
accordingly. This rule is one of ancient vintage adopted by the
Supreme Court of America in Patterson vs. State of Alabama
followed in Lachmeshwar Prasad Shukul vs Keshwar Lal
Choudhury. The aforementioned cases were recognized by this
Court in Pasupuleti Venkateswarlu vs. The Motor and General

Traders wherein he stated that:

“..If a fact, arising after the lis has come to court and has a
fundamental impact It is basic to our processual jurisprudence
that the right to relief must be judged to exist as on the date a
suitor institutes the legal proceeding. Equally clear is the
principle that procedure is the handmaid and not the mistress of
the judicial process. If a fact, arising after the lis has come to
court and has a fundamental impact on the right to relief or the
manner of moulding it, is brought diligently to the notice of the
tribunal, it cannot blink at it or be blind to events which stultify
or render inept the decretal remedy. Equity justifies bending the
rules of procedure, where no specific provision or fairplay is
violated, with a view to promote substantial justice — subject, of
course, to the absence of other disentitling factors or just
circumstances. Nor can we contemplate any limitation on this
power to take note of updated facts to confine it to the trial
court. If the litigation pends, the power exists, absent other
special circumstances repelling resort to that course in law or
justice. Rulings on this point are legion, even as situations for
applications of this equitable rule are myriad. We affirm the
proposition that for making the right or remedy claimed by the
party just and meaningful as also legally and factually in accord

with the current realities, the Court can, and in many cases
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must, take cautious cognizance of events and developments
subsequent to the institution of the proceeding provided the

rules of fairness to both sides are scrupulously obeyed.”

“The abovementioned principle has been recognized in a catena of
decisions.  This  Court by placing reliance on the
PasupuletiVenkateswarlu Case (supra), held in Ramesh Kumar vs.

Kesho Ram that:

“6. The normal rule is that in any litigation the rights and
obligations of the parties are adjudicated upon as they obtain at
the commencement of the lis. But this is subject to an exception.
Wherever subsequent events of fact or law which have a
material bearing on the entitlement of the parties to relief or on
aspects which bear on the moulding of the relief occur, the court
is not precluded from taking a ‘cautious cognizance’ of the

subsequent changes of fact and law to mould the relief.”

“This was further followed in Lekh Raj vs. Muni Lal &Ors.. This
Court in Sheshambal (dead) through LRs vs. Chelur Corporation
Chelur Building &Ors. while discussing the issue of taking

cognizance of subsequent events held that:

“19. To the same effect is the decision of this Court in Om
Prakash Gupta case where the Court declared that although the
ordinary rule of civil law is that the rights of the parties stand
crystallized on the date of the institution of the suit yet the court
has power to mould the relief in case the following three

conditions are satisfied: ...

(i) that the relief, as claimed originally has, by reason of

subsequent events, become inappropriate or cannot be granted;

(ii) that taking note of such subsequent event or changed
circumstances would shorten litigation and enable complete

justice being done to the parties; and
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(iii) that such subsequent event is brought to the notice of the
court promptly and in accordance with the rules of procedural

law so that the opposite party is not taken by surprise.”

“This  Court in Rajesh D. Darbar and Ors. vs.
NarasinghroKrishnaji Kulkarni and Ors. , a matter regarding the
elections in a registered society, held that the courts can mould
relief accordingly taking note of subsequent events. Furthermore, in
Beg Raj Singh vs. State of Uttar Pradesh &Ors. while deciding on

the issue of renewal of a mining lease held that:

“....A petitioner, though entitled to relief in law, may yet be
denied relief in equity because of subsequent or intervening
events i.e. the events between the commencement of litigation
and the date of decision. The relief to which the petitioner is
held entitled may have been rendered redundant by lapse of time
or may have been rendered incapable of being granted by
change in law. There may be other circumstances which render
it inequitable to grant the petitioner any relief over the
respondents because of the balance tilting against the petitioner
on weighing inequities pitted against equities on the date of

judgment.”

“Even this Court while exercising its powers under Article 136 can
take note of subsequent events (See: Bihar State Financial
Corporation &Ors. vs. Chemicot India (P) Ltd. &Ors., Parents
Association of Students vs. M.A. Khan & Anr. , State of Uttar
Pradesh &Ors. vs. Mahindra & Mahindra Ltd.)”

“35. Thus, when the relief otherwise awardable on the date of
commencement of the suit would become inappropriate in view of
the changed circumstances, the courts may mould the relief in
accordance with the changed circumstances for shortening the

litigation or to do complete justice.”

12.13 The object and purpose of pleadings and issues is to ensure that the
litigants come to trial with all issues clearly defined and to prevent cases

being expanded or grounds being shifted during trial. Its object is also to



22

ensure that each side is fully alive to the questions that are likely to be
raised or considered so that they may have an opportunity of placing the
relevant evidence appropriate to the issues before the Court for its
consideration. Pleadings made in a case lead to framing of issues to be
examined by the Courts. Further when the facts necessary to make out a
particular claim, or to seek a particular relief, are not found in the plaint,
the Court cannot focus the attention of the parties, or its own attention on
that claim or relief, by framing an appropriate issue. No party should be
permitted to travel beyond its pleadings and the Courts are to avoid making

out a case not pleaded.

12.14 Similarly, when there is no prayer for a particular relief and no pleadings to

12.15

support such a relief, and when defendant has no opportunity to resist or
oppose such a relief, if the court considers and grants such a relief, it will
lead to miscarriage of justice. Thus it is said that no amount of evidence, on
a plea that is not put forward in the pleadings, can be looked into to grant

any relief.

Further it is well established principle that in an action where a party has
prayed for a larger relief it is always open to the Court to grant him any
smaller relief that he may be found to be entitled in law and thereby render
substantial justice. The Court can undoubtedly take note of changed
circumstances or subsequent events and suitably mould the relief to be
granted to the party concerned in order to meet out justice in the case. As
far as possible, the anxiety and endeavour of the Court should be to remedy

an injustice when it is brought to its notice.

12.16 It 1s our considered view that the Regulatory Authority had passed the

impugned order directing the promoter to give possession of the apartment
to the allottee without appreciating the pleading & prayer of the allottee, in
other words the impugned directions for giving possession to the allottee is
beyond the pleading and relief sought by the Allottee. The Regulatory
Authority in the name of moulding relief passed orders against and contrary
to the prayer of the allottee/appellant, which is also against the object and
spirit of the provisions of Section 18 as well as other provisions of the Act,
2016. Further, while deciding a complaint the administrative functions of

the Regulatory Authority provided in Sections 32 and 34 of the Act, 2016



13.

13.1

13.2

13.3

13.4

23

cannot be clubbed and complaint ought to have been decided on its merit
after examining the pleading and prayer. Issue mno. (1) is answered

accordingly.

Vide Issue No. (2) we are required to examine as to whether the Regulatory
Authority was required to examine the complaint of the appellant in the

light of the provisions of Section 12 of the Act 2016.

On examination of pleadings and record as well as submissions of the
counsel for the respective parties it comes out that the respondent’s
representative approached the appellant proposing for purchase of a unit in
its real estate residential project “Planet One” Situated at Plot No. GH — 07,
Koyal Enclave, Bhopura Mod, Ghaziabad and the respondent orally assured
and guaranteed that reputed banks like HDFC, ICICI Bank and financial
institutions like the DHFL, Tata Capital etc. are financing the project and
loan will be arranged in favour of the complainant or her husband for
paying the consideration of the flat. The website of the respondent also
advertised regarding financing the project by the said banks/financial

institutions.

The appellant also brought on record vide annexure number 10 the pictures
of the advertisement supplied by the respondent at the time of booking and
stated that the same are available on Internet by searching on Google search

engine by typing “Andromida Planet One, Ghaziabad™.

The appellant relying on the assurance and advertisement made in advance
of ¥ 51,000 vide cheque number 53379 dated 6 May 2018 and pursuant to
the same, apartment unit No. A — 102, first floor, with covered area of 821
square ft. was allotted by the respondent on total consideration of X
37,53,900/-. An agreement for sale was executed on 26™ May 2018 and as
per agreement the due date for delivery of possession was 30" June 2020.
The appellant paid total amount of X 10,51,091/- towards booking amount

and appellant’s share of contribution for taking loan.

The loan application of the husband of the appellant (co-allottee) was
rejected by the HDFC and SBI apparently on the ground that the project of

the respondent is not financed by the said banks.
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The loan facility, as admitted by the respondent in its written
submissions/counter, was provided by the respondent to the appellant
through GIC HFL Connaught Place branch, the,, but the appellant without

stating any reason, refuse to take loan from GIC HFL.

The respondent in its written submissions/counter, further stated that the
pictures of brochure as annexed by the appellant in support of allegations
under annexure 9 cannot be relied upon and on verification only in one of
the annexure, which is screenshot of the advertisement of the project of the
respondent on the website of the magic bricks.com, it is found that it shows
that the project of the respondent is approved by the banks viz HDFC,
ICICI, Axis etc. however that being the third party website the authenticity
of which cannot be guaranteed by the appellant and any advertisement on
that website cannot be challenged against the appellant. Had the appellant
gone to the disclaimers of that website, she would have got cautious and not
relied upon the contents of the advertisement posted on that website. Magic
bricks is a platform for advertisement and does not vouch for the project or

the details provided in the advertisement.

The respondent further stated that any advertisement on the brochure of the
respondent in regard to financing the project, as alleged by the appellant,
should only be construed as additional facilitation provided to its
clients/allottees to provide financial aid in making payment for the project
and it should not be construed to provide an absolute guarantee or assurance
from the respondent that the said bank would provide the loan to each and
every allottee for the project and the responsibility of getting the loan
sanctioned is of home buyer and in this regard the respondent would act

only as facilitator and not as guarantor.

The appellant filed a supplementary rejoinder dated 1% October 2021
placing on record the replies of the Axis Bank dated 11™ August 2021, PNB
— HFL dated 13™ August 2021, TATA Capital HFL dated 13™ August 2021
and SBI dated 16™ August 2021 stating that the project in question has not
been approved by them.

The appellant filed another supplementary rejoinder dated 14™ December
2022 bringing on record computer and Internet forensic expert report dated

16" November 2022 stating that the advertisement was published on social
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media website ‘Facebook’ on 27" November 2015 @ facebook.com/
andromida plant, created on 10™ October 2014 and since then the said

advertisement is existing on the said page.

13.10 The forensic report dated 16™ November 2022 also states that same

advertisement also exists on another social media website ‘pinterest’ at

link in.pinterest.com/pin/388857749055203897 since 30" March 2017.

13.11 The appellant stressed that the respondent issued false advertisement and
has created, issued, published and circulated over Internet, social media and
also to the buyers in physical copies since 27" November 2015 and the
same was also shown to the appellant before booking of the apartment in
question. The act of the respondent being in volition of the provisions of
section 12 of the act 2016 the appellant deserves refund of her entire money

deposited with the respondent.

13.12 The respondent vide its reply dated 17" January 2023 challenged the
forensic report dated 16™ November 2022 on the ground of having several
inherent defects/discrepancies in the facts, record and presentation and
claimed of having issued no such advertisement by the respondent. The
respondent also alleged of filing false and contacted responses and other
related documents concerning SBI, PNB Housing, Axis Bank, Tata capital
HFL Bank etc. for obtaining favourable order.

13.13 On examination of the advertisement placed on record by the appellant vide
annexures 9 and 10, we found that the advertisement contains the correct
details of the project in question of the respondent and also mentions that
‘Bankers to be available for home loan Website: www.andromida.builders —
DHFL, PNB Housing Finance Ltd, State Bank of India, Corporation Bank,
Tata capital, Axis Bank, HDFC home loan, LIC HFL, State Bank of
Bikaner and Jaipur, India Bulls home loans’. The advertisements of the
respondent’s project along with photographs are also on the webpage of
magic bricks.com and the copy of the respondent
webpage andromidaplanetone.com also indicates that the project of the
respondent is approved by Tata capital, DHFL, ICICI Bank, corporation
Bank, syndicate Bank etc.
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13.14 Section 12 of the Real Estate (Regulation and Development) Act, 2016
provides for obligations of promoter regarding veracity of the advertisement

or prospectus.—

“Where any person makes an advance or a deposit on the basis of the
information contained in the notice, advertisement or prospectus, or on the
basis of any model apartment, plot or building, as the case may be, and
sustains any loss or damage by reason of any incorrect, false statement
included therein, he shall be compensated by the promoter in the manner as
provided under this Act: Provided that if the person affected by such
incorrect, false statement contained in the notice, advertisement or
prospectus, or the model apartment, plot or building as the case may be,
intends to withdraw from the proposed project, he shall be returned his
entire investment along with interest at such rate as may be prescribed and

the compensation in the manner provided under this Act.”

13.15 Section 12 is a punitive provision which makes it obligatory for the
promoter to give compensation or refund, as the case maybe, to the buyer in
case the promoter takes an advance or deposit on the basis of a false or
misleading advertisement. It has been noticed many a times that promoter
makes false promises in the advertisement and the prospectus or lures the
buyers by showing them a model apartment/plot. Getting convinced by the
same, the buyer invests a huge amount in the property and only after the
delivery of the unit the buyer realizes that he has been deceived by the
promoter. In such a case buyer can take recourse of Section 12, whereby he
is entitled to get the compensation if he sustains any loss or damage by
reason of such incorrect and false statements made by the builder. The
buyer is also entitled to get the refund of investment along with applicable

interest if he wishes to withdraw from the project.

13.16 Section 12 is retroactive in nature i.e. it will be applicable to all the projects
that were ongoing and for which the completion certificate was not issued
on the date of enactment of RERA Act, 2016 along with those projects,
which started after the commencement of the Act and would also apply to

the agreements entered into prior to the coming into force of the Act.
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13.17 Under Section 12 of the Act 2016, promoter will have the obligation
regarding the information provided by it to the buyers prior to the

registration of the project.

13.18 In order to appreciate the provisions of Section 12 the definition of
‘Advertisement’ provided in Section 2(b) is to be read harmoniously with

Section 12 which reads as under:--

Section 2(b) “advertisement” means any document described
or issued as advertisement through any medium and includes
any notice, circular or other documents or publicity in any
form, informing persons about a real estate project, or offering
for sale of a plot, building or apartment or inviting persons to
purchase in any manner such plot, building or apartment or to

make advances or deposits for such purposes.

13.19 Definition of Information- That the word information has not been defined
in the Act but clause 2(zr) of the Rera Act it has been provided that words
and expressions used herein but not defined in this Act and defined in any
law for the time being in force or in the municipal laws or such other
relevant laws of the appropriate Government shall have the same meanings
respectively assigned to them in those laws.That information has been

defined in section 2(f) of the Right to information Act which provides that:

() "information" means any material in any form, including
records, documents, memos, e-mails, opinions, advices, press
releases, circulars, orders, logbooks, contracts, reports, papers,
samples, models, data material held in any electronic form and
information relating to any private body which can be accessed
by a public authority under any other law for the time being in

force.

13.20 In common parlance, “advertisement” means to make publicly known an
information by some device and to draw or attract attention of the
public/individual concerned to such information. It need not necessarily be
to sell only or solely for commercial exploitation, Municipal Corpn. of
Greater Bombay v. Bharat Petroleum Corpn. Ltd., (2002) 4 SCC 219. 8. A
public notice or announcement of a thing, [Whart]. Announcement — Also

normally means any and every effort or enterprise and attempts made to
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make known a thing or the existence of a thing openly or publicly,
Municipal Corpn. of Greater Bombay v. Bharat Petroleum Corpn. Ltd.,
(2002) 4 SCC 219.

13.21 Income Tax Appellate Tribunal — Lucknow in Dcit.,(Tds), Lucknow vs

Assessee on 17 December, 2014 defined Advertisement as

Now it has become important to focus on literal meaning of
advertisement and publicity. The idea conveyed by the words
"advertisement & publicity" are the idea of inducing the public
to buy the commodity or the article in question. Accordingly,
the word "advertisement" conveys the idea of propaganda and
similarly the meaning of the word "publicity” should comprise
an act of persuading the public to buy the commodity or a
manufactured article. Thus the advertisement & publicity or
sales promotion should be confined to the act of media
propaganda and a direct approach to the consumers by
publishing the product through newspaper advertisements,
posters or some other similar methods. The question raised
herein necessarily gives rise to another question as to what is

an advertisement.

In Black's Law Dictionary, sixth edition, 1992, the word
"advertise" has been stated, inter alia, to mean to give notice
of, make known, publish or to call a matter to the public
attention by any means whatsoever. The" word "advertisement"”
has been stated to mean a notice given in a manner designed to
attract public attention.In L. B. Curzon Dictionary of Law,
fourth edition 1993, 7 "advertisement" has been stated to mean
public announcement or notice. In Mozley and Whiteley's Law
Dictionary, eleventh edition, 1993, the word "advertisement"
was stated to include any notice, circular, label, wrapper,
invoice or other document and any public announcement made
orally or by any means of producing or transmitting light or
sound. Similar meaning has been assigned in the dictionary of
English Law, Earl Jowitt, (1959) edition. , In the Concise
Oxford Dictionary, seventh edition, 1982, the word "advertise"
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is stated to mean to make generally or publicly known, (esp.)
describe (goods) publicly with a view to increasing sales. The
word "advertisement" is stated to mean public announcement
(esp. In newspapers, on posters, by television, etc.). In
Wharton's Law Lexicon, the word "advertisement” has been
held to mean a public notice or announcement of a thing. The
definition of "advertisement" in section 65(2) of the finance Act
1994 is an inclusive definition. Advertisement means to make
:something known to the public or a segment of the public, to
announce publicly by a printed by a printed notice or broadcast
to call public attention to, especially, by emphasizing, desirable
qualities so as to arouse a desire to buy and patronize. To this
meaning of the term the definition adds notices, circular, label,
wrapper, document, hoarding or any other audio or visual

representation made by means of light, sound, smoke or gas.

An advertisement is generally of goods and services and is
information intended for potential customers (2006)280 ITR
211(AAR) BEFORE THE AUTHORITY FOR ADVANCE
RULINGS GOOGLE ONLINE INDIA P. LTD., In re "Section
65. Definitions.-In this Chapter, unless the context otherwise
requires...... (2) 'advertisement' includes any notice, circular,
label, wrapper, document, hoarding or any other audio or
visual representation made by means of light, sound, smoke or

gas.

13.22 Coming to the definition of word "Publicity". The definition of the

word publicity has been defined in different dictionary as below.

1. Activity stimulating public interest: activity, especially advertising
and the dissemination of Information, designed to increase public
interest in or awareness of something or somebody (often used before

a noun)

2. Interest created by publicity: public or media interest gained as a

result of publicizing something

3. attention-getting Information: Information, material, or other

means used to publicize.
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4. something or somebody condition of being public: the condition of
being known or available to the public (formal) As per Microsoft®
Encarta® 2006. Publicity:- Openness to general observation,
notoriety, the business of advertising goods persons .As per Oxford

Dictionary:
Publicity:- State of being open to the knowledge of all.

13.23 As per The Law Lexicon:Thus, after thorough perusal of above
mentioned definitions of advertisement and publicity and clauses 1 to
6 of the agreement, it is well established that it is purely an

advertisement contract/agreement.

A. Advertisement Means any form of presentation for promotion of
or bringing awareness about, any event, idea, immovable property,
person, service, goods or actionable claim through newspaper,
television, radio or any other means but does not include any
presentation made in person, and . Includes any form of advertising
whether to the public generally or to any section of the public or

individually to selected persons,

B. May be in form of any notice, circular and other document and
also includes any visible representation made by means of any light,
sound, visual publicity, representation or pronouncement made by
means of any print, electronic media, internet or website and includes
through any notice, circular, label, wrapper, invoice or other

documents, described or issued,

C. informing persons about a real estate project, or offering for sale
of a plot, building or apartment or inviting persons to purchase in any
manner such plot, building or apartment or to make advances or
deposits for such purposes, or influence investment decisions of any

investor/prospective investors, containing

D. "information" or material in any form, including records,
documents, memos, emails, opinions, advices, press releases,
circulars, orders, logbooks, contracts, reports, papers, samples,

models.
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13.24Thus summing up Advertisement Means any form of presentation for
promotion of or bringing awareness about, any event, idea,
immovable property, person, service, goods or actionable claim
through newspaper, television, radio or any other means but does not
include any presentation made in person, and . Includes any form of
advertising whether to the public generally or to any section of the
public or individually to selected persons, May be in form of any
notice, circular and other document and also includes any visible
representation made by means of any light, sound, visual publicity,
representation or pronouncement made by means of any print,
electronic media, internet or website and includes through any notice,
circular, label, wrapper, invoice or other documents, described or
issued, informing persons about a real estate project, or offering for
sale of a plot, building or apartment or inviting persons to purchase in
any manner such plot, building or apartment or to make advances or
deposits for such purposes, or influence investment decisions of any
investor/prospective investors, containing ,"information" or material
in any form, including records, documents, memos, emails, opinions,
advices, press releases, circulars, orders, logbooks, contracts, reports,

papers, samples, models.

13.25Thus considering the importance of Advertisement as an inducing
factor and a decisive factor the provision of section 12 of the Rera
Act has been enacted to safeguard the money of the Allottee and it is
made mandatory by the Act that every promoter shall in his
advertisement ,prospectus shall disclose every information ,details,
features, amenities proposed to be offered to the intending investor
/Allottee on the basis of which the Allottee decides to invest his hard

earned money with the promoter.

13.26 The averment of the respondent that they have not made any
advertisement is not acceptable on the ground that why any other
person will make advertisement for the project of respondent. The
details of the project in the advertisement are correct. Further the
magic bricks.com is India’s leading property portal and must be
charging for making advertisement on its portal. The advertisements

were in public domain therefore it cannot be said that the respondent
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was not aware about the contents of the same and it was for the
respondent to object if there was anything mentioned which was
factually wrong and the beneficiary of the advertisement is also

respondent.

13.27 Thus the only conclusion which can be drawn after seeing the
documents placed on record by the appellant at annexure 9 and
10 of the memo appeal and the responses given by the
concerned banks/financial institutions brought on record by the
appellant through supplementary rejoinder affidavit, is that the
respondent is a party to the advertisement in order to attract and
convince the prospective homebuyers regarding availability of
home loan through the respondent and this fact has also been
admitted while offering loan to the appellant through GIC HFL,
which the appellant refused to accept on account of higher rate
of interest in comparison to nationalized banks. Thus the
Regulatory Authority was required to examine the complaint of
the appellant in pursuance to the provisions of section 12 of the
Act 2016 instead of disposing of the complaint of the appellant
being premature as the possession was to be given by 30"
September 2020 and the project is not delayed, and directed for
providing possession along with OC/CC by 30™ September
2020 and also gave an option to the complainant/appellant to
seek refund as per the provisions of clause 7.5 of the agreement,
whereas in the complaint the prayer of the appellant was for
refund of the deposited amount along with interest at the rate of
MCLR +1% along with 50,000 as cost of litigation on the
ground that on assurance of the builder that they will arrange
loan for the complainant from the banks, but the loan

application has been denied by the banks.

13.28 On the basis of the above definitions it 1s clear when a real
estate project is developed by the promoter, the promoter issues
an  Advertisement or  prospectors  containing all  the

information, specifications, amenities, features etc of the project to be
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developed for the information of the general public and invites from
the intending purchasers (Intending Allottees) investment (booking)
of the units ,than in such a case any misleading information which
was earlier promised to the Allottee and later not provided by the
promoter shall give an unfettered Right to the Allottee to Seek refund
along with Interest including compensation of losses suffered due to

the incorrect information in the Advertisement or prospectors.

In view of the aforesaid analysis, we are of the considered view that
the Regulatory Authority was required to examine the complaint of
the appellant in the light of the provisions of Section 12 of the Act

2016. Issue no. (2) is answered accordingly.

Vide Issue No. (3) we are required to examine as to whether there is
any illegality or perversity in the impugned order dated 26™ May
2020.

The examination of the complaint of the appellant indicates that the
appellant vide complaint dated 12.11.2019 stated before the Regulatory
Authority that booking of the flat was made on the assurance of the
builder/respondent that he will arrange the loan to the complainant from the
bank. Her loan application has been denied by the banks as well as
construction quality has been compromised by the promoter/respondent that
is why she is seeking refund. The builder/respondent is illegally
threatening to deduct 10% of her hard earned money deposited by the
complainant. The promises made in brochure regarding quality and project
finance are frivolous and are in violation of Sections 12 and 19 of the
RERA Act, and sought immediate refund of the amount paid by the
complainant 1.e. Rs.10,51,091/- along with interest (@ MCLR+1% from the

date of payment of the said amount and Rs.50,000/- towards litigation cost.

The Regulatory Authority, while examining the complaint only considered
the issue with respect to seeking refund of the amount along with interest
and cost of litigation, framed an issue as to whether the complaint is
premature and the demand of the complainant for refund of deposited
amount is proper, and thereafter relying on the provisions of Section 18(1)
of the Act 2016 and para 40 of the judgment of Hon’ble Supreme Court in
Civil Appeal No. 744/2017 (Chitra Sharma Vs. Union of India) and Civil
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Appeal No. 940/2017 (Vikram Chatterjee Vs. Union of India and others)
came to the conclusion that as per agreement to sell dated 26.05.2018
possession of the tower in question was to be given by June 2020 whereas
the complaint has been lodged on 12.11.2019, which is prior to the fixed
period mentioned in the agreement and thus it is clear that the project is not
delayed and the complainant cannot be paid as per her demand. It has also
been observed by the Regulatory Authority that the legal cause of action

will only accrue when any provision of the agreement has been violated.

The Regulatory Authority further observed that as far as non-sanctioning of
the loan is concerned, the responsibility of taking home loan is of the buyer
provided all the formalities are completed by the home buyer and the
promoter agrees to act as co-borrower for home loan. While disposing of
the complaint the Regulatory Authority directed the respondent to provide
unit to the complainant/appellant after taking remaining amount by 30"
September 2020 along with OC/CC and execute conveyance deed taking
necessary stamp fee and if the complainant wants her deposited money back
then the respondent will be entitled to refund the remaining amount after

taking action as per para 7.5 of the agreement.

In our considered view firstly the Regulatory Authority has not examined
the issue raised by the complainant/appellant in her complaint with respect
to violation of the provisions of the Act 2016, more particularly Section 12,
and secondly if the complaint was not maintainable then the Regulatory
Authority ought to have rejected the same instead of issuing direction for
providing possession of the unit as per agreement or making deduction as
per clause 7.5 of the agreement in case the complainant seeks refund. Thus,
we are of the considered view that the impugned order dated 26.05.2020
passed by the Regulatory Authority is illegal and perverse as well in
violation of the provisions of the Act 2016, and hence the same is liable to

be set aside. Issue no. (3) is answered accordingly.

Vide Issue No. (4) we are required to examine as to whether any person
affected by incorrect and false statement contained in the notice,
advertisement, prospectus or model apartment/flat/building, as the case may

be, intends to withdraw from the proposed project, he/she will be entitled to
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seek refund of his/her entire investment along with interest under the

provisions of the Act 2016., if yes, what should be the rate of interest.

The issue relating to entitlement of interest on account of delay in
completion of project as per the provisions of the agreement time and again

has been engaging attention of judicial forums.

Section 18 (1) of the Act clearly provides that if an Allottee wishes to
withdraw from the Project on the ground that the Promoter is unable to give
possession in accordance with the Agreement for Sale within the date
specified therein, then the Promoter shall return the amount received from
the Allottee in respect of that property with interest and compensation, on
the Allottees’ demand. The power of exercising the option of either staying
in the Project or for withdrawing from it lies only with the Allottees under
the provisions of Section 18 (1) of the Act. Further, Section 19(4) of the Act
2016 gives right to the allottees to claim refund along with interest and/or
compensation in case the Promoter fails to give possession of the apartment

in accordance with the terms and conditions of Agreement for sale.

15.3 The Hon’ble Bombay High Court in the case of Neelkamal Realtors

Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558

observed as under:--

"Section 18(1)(b) lays down that if the promoter fails to
complete or is unable to give possession of an apartment due
to discontinuance of his business as a developer on account of
suspension or revocation of the registration under the Act or
for any other reason, he is liable on demand to the allottees, in
case the allottee wishes to withdraw from the project, without
prejudice in this behalf including compensation. If the allottee
does not intend to withdraw from the project he shall be paid
by the promoter interest for every month's delay till handing
over of the possession. The requirement to pay interest is not a
penalty as the payment of interest is compensatory in nature in
the light of the delay suffered by the allottee who has paid for
his apartment but has not received possession of it. The
obligation imposed on the promoter to pay interest till such
time as the apartment is handed over to him is not
unreasonable. The interest is merely compensation for use of
money".
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15.4 Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF

15.5

15.6

Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming
the view taken in the Judgment in Pioneer’s case (Supra) the Hon’ble
Supreme Court held that the term of the agreement authored by the
Developer does not maintain a level platform between the Developer and
the flat purchaser. The stringent terms imposed on the flat purchaser are not
in consonance with the obligation of the Developer to meet the timelines for
construction and handing over possession, and do not reflect an even
bargain. The failure of the Developer to comply with the contractual
obligation to provide the flat within the contractually stipulated period,
would amount to a deficiency of service. Given the one-sided nature of the
Apartment Buyer’s Agreement, the consumer fora had the jurisdiction to
award just and reasonable compensation as an incident of the power to

direct removal of deficiency in service.

Recently the Hon’ble Supreme Court, while dealing with the provisions of
Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. V.
Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020, decided on
02.11.2020, vide para 23, was pleased to observe that the right so given to
the allottee is unqualified and if availed, the money deposited by thee
allottee has to be refunded with interest at such rate as may be prescribed
and the proviso to Section 18(1) contemplates a situation where the allottee
does not intend to withdraw from the Project. In that case he is entitled to
and must be paid interest for every month of delay till the handing over of
the possession. It is upto the allottee to proceed either under Section 18(1)

or under proviso to Section 18(1).

U.P. Government framed "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter
referred to as Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the rate of
interest payable by the promoter or by the allottee respectively are defined

in case of default by either of the party. These Rules are extracted below :-

Rule 9.2(ii)

The Allottee shall have the option of terminating the
Agreement in which case the Promoter shall be liable to refund the

entire money paid by the Allottee under any head whatsoever
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towards the purchase of the apartment, along with interest at the
rate equal to MCLR (Marginal Cost of Lending Rate) on home loan
of State Bank of India + 1% unless provided otherwise under the

Rules, within forty-five days of receiving the termination notice:

Provided that where an Allottee does not intend to withdraw
from the Project or terminate the Agreement, he shall be paid, by
the Promoter, interest at the rate prescribed in the Rules, for every
month of delay till the handing over of the possession of the
Apartment/Plot, which shall be paid by the Promoter to the Allottee
within forty-five days of it becoming due.

Rule 9.3

The Allottee shall be considered under a condition of

Default, on the occurrence of the following events :

Rule 9.3(i)

In case the Allottee fails to make payments for 2(two)
consecutive demands made by the Promoter as per the Payment
Plan annexed hereto, despite having been issued notice in that
regard the Allottee shall be liable to pay interest to the promoter on
the unpaid amount at the rate equal to MCLR (Marginal Cost of
Lending Rate) on home loan of State Bank of India + 1% unless
provided otherwise under the Rules. The Promoter must not be in

default to take this benefit.

15.7 On examination, we find that these Rules-2018 notified by U.P. Government

15.8

are in consonance with the definition of interest as provided in Section
2(za) of the Act, in as much as that the interest chargeable from the allottee
by the promoter, in case of default in payment as per demand, is equal to
the rate of interest which the promoter is liable to pay to the allottee, in case

of default/delayed possession on the part of promoter.

We have come across various orders of the Regulatory Authority wherein it
had granted interest at the rate of MCLR+1% per annum in case of delayed
projects and had an occasion to examine the issue of rate of interest at

MCLR+1% awarded by the Regulatory Authority in Appeal No. 295 of
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2019 (U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari) decided on
20.02.2020 and held as under:--

“We feel that this imbalance is on account of the fact that the
buyer/allottee has much less bargaining power as compared to
the seller in the real estate market and therefore the
buyers/allottees have no choice but to sign on such "dotted line",
"one  sided, unfair and unreasonable" terms  and
conditions/Agreements. We are therefore of the view that the rate
of MCLR +1% , as prescribed by the Government and as being
ordered by the Regulatory Authority, be payable from the date of
deposit of money in case the allottee wishes to withdraw from the
project;, and from the specified/expected date of possession in
case the allottee wishes to stay in the project, would balance the
equities and are just and fair and will fall within the term "interest
at such rate as may be prescribed" as used in Sections 12, 18 &

It is our considered view that drawing light from the Rules of
2018, and the fact that often an allottee/buyer has to supplement his savings
by taking loan at the MCLR percent interest (compound), the simple rate of
interest at MCLR+1 percent balances the equities and is in line with the
word and spirit of the Act and can be taken as “interest at such rate as may
be prescribed” as mentioned in Sections 12,18 and 19 of the Act, till the

rate of interest for the purpose is notified by the State Government.

It is important to mention herein that the Hon’ble Supreme Court in Civil
Appeal No. 4910-4941/2019 DLF Homes Panchkula Pvt. Ltd. Versus D.
S. Dhanda etc. etc. while examining the issue of compensation, was

pleased to observe as under;-

“If compensation comprises of two parts, (i) by way of interest on
the deposited amount from the assured date (milestone date) of
completing construction and handling over possession to the actual
date of handling over possession, and, (ii) lumpsum amount, we
find nothing wrong in it. We do not agree with the builder co.’s
contentions that interest on the deposited amount should not be
provided since it is not a case of refund but a case of delay in
possession. The interest on the deposited amount has to be viewed
in the light of the purpose for which it is intended. It is but a way of
computing compensation for delay in possession that is
commensurate with the amount deposited by the complainant, and
here it has been computed after adopting a milestone date as per
the builder co.’s own (unfair and deceptive) letter of 05.06.2013.
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There can be and is no question of not agreeing to an endorsing the
award of interest from the said milestone date. Here we may
however add that the rate of interest also cannot be arbitrary or
whimsical, some reasonable and acceptable rationale has to be
evident, subjectivity has to be minimized, a logical correlation has
to be established. Albeit detailed arithmetic or algebra is not
required. Logical (to the extent feasible) objective parameters
should be adopted. Rounding off simplification etc. to make the
computation doable could be adopted. We feel it appropriate that,
considering that the subject units in question are dwelling units, in
a residential housing project, the rate of interest for house building
loan for the corresponding period in a scheduled nationalized bank
(take, State Bank of India) would be appropriate and logical, and ,
if ‘floating’/ varying/different rates of interest were/ are prescribed,
the higher rate of interest should be taken for this instant
computation.”

15.10 Further, an allottee deposits amount under the hope and trust that he/she
will get the flat within the time schedule advertised at the initial stage.
There may be certain cases where allottees might be residing in rented
houses and they might have managed their financial position in such a
manner that after deposit of amount, they will get flats of their own and
thereafter they will be free from payment of rent as then they will shift from
rented houses to allotted flats but on account of inordinate delay in delivery
of possession of allotted flats, their financial calculations and legitimate
expectations stand frustrated causing various types of financial losses to
them. On the other hand once the promoter/builder made offers and same
are accepted by the allottees with legitimate expectation, the obligation cast
upon the promoter/builder is to complete the same within the time schedule
mentioned in the offer and if they fail to discharge the same the affected
allottees are entitled to the interest and/or compensation for delayed
delivery of possession, as the allottees have parted with money which was
earning interest. If an allottee chooses to remain in the project and in case
the allottee seeks refund then he is entitled for interest on the deposited
amount and/or compensation in accordance with the provisions of the Act

2016, which in our considered view will be in accordance with the

principles of equity as well.

15.11 Similarly if any person makes advance or deposit on the basis of incorrect
and false statement contained in the notice, advertisement, prospectus or

model apartment/flat/building, as the case may be, and sustains any loss or
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damage on account of false statement, then he/she is entitled for
compensation from the promoter and on intending to withdraw from the
proposed project he/she is entitled to refund of his/her entire investment
along with interest at such rate as may be prescribed and compensation
provided under the Act 2016. In our considered view the rate of interest
which is being applied and paid to the allottees on account of delay in
completion of the project as per the provisions of the agreement, will also
be applicable in respect to the claims for violation of the provisions of
Section 12 of the Act 2016. Accordingly, in the instant case the appellant
will be entitled for interest on the deposited amount at the rate of
MCLR+1% on seeking refund on account of violation of the provisions of

Section 12 of the Act 2016. Issue no. (4) is answered accordingly.

16. In view of the aforesaid analysis, we are of the considered view that the
impugned order dated 26.05.2020 suffers from illegality and perversity and

is not sustainable in the eyes of law.

17. Accordingly the impugned order dated 26.05.2020 passed in Complaint
No. NCR145/11/0547/2019 is hereby set aside and the appeal is allowed

with the following directions:--

(i)  The Promoter/respondent is directed to refund the deposited amount
to the appellant, after deducting the amount, if any, already paid,

within 45 days from the date of communication of this order.

(i1) The Promoter/respondent i1s directed to pay interest to the appellant
on the deposited amount at the rate of MCLR+1% per annum from

the date of deposit till the date of actual refund.

(i11)) In case of non-compliance of this order by the respondent, the
appellant will be at liberty to approach the Regulatory Authority for

execution of this order.
18. No order as to costs.

Dated: 31* May, 2023. (K. K. Jain) (D. K. Arora)
Shakir



