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. The present appeal is directed against the order dated 22.04.2022, passed by U.P.
Real Estate Regulatory Authority, Lucknow (in Short ‘RERA Authority’) in
Complaint No. LKO129/07/77640/2021, instituted by the appellant/complainant
seeking refund of deposit which came to be rejected as the allotment of the unit
came to be cancelled for default.

. The facts briefly stated is that the appellant came to be allotted a unit on
19.07.2016 being Unit No. 501, Fifth Floor, Tower-3, in residential group housing
project namely Shree Shalimar Mannat situated at Mohammadpur Chowki,
Lucknow-Faizabad Road, District Barabanki. Against the sale consideration at Rs.
39,81,350/-, appellant paid Rs. 11,99,267/-. The balance amount was to be paid as
per schedule mentioned in the allotment letter dated 19.07.2016. As per terms and
conditions of the agreement, the possession of the unit was to be given during
2018. However, it appears that the project got delayed, and thereafter appellant
stopped further payment. The respondent/promoter issued notice dated 14.04.2018
and 05.08.2018, demanding balance payment from the appellant/allottee, which
was not honoured, finally unit came to be cancelled by communication dated
17.12.2020. It is not in dispute that Completion Certificate (CC) of the project in
which the unit of the appellant was situated was issued by the competent authority



on 14.08.2020. It is not being disputed that the appellant thereafter raised demand
of refund for the delayed project on 14.07.2021 by filing complaint which came to
be rejected by the impugned order. Hence the present appeal.

. In this backdrop, the sole question that arises for consideration is as to whether the
appellant/allottee was justified in withdrawing from a project after it came to be
completed on 14.08.2020.

. The facts inter-se parties, are not in dispute. Admittedly, appellant/allottee was
defaulter and did not commit to deposit payment as per schedule. The project came
to be completed on 14.08.2020 with the issue of completion certificate. The
appellant/allottee, before the date of completion had not raised demand for refund
of his deposit in a delayed project, but after lapse of one year of completion of the
project, complaint came to be filed on 14.07.2021. It is also relevant to point out
that before filing of complaint the unit allotted to the appellant/allottee came to be
cancelled by the respondent on 17.12.2020. The issue need not detain us for long.
The Hon’ble Supreme Court in Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek
Khanna, AIR Supreme Court 437, categorically returned a finding in respect of
those allottees whose units came to be completed on issuance of Completion
Certificate by the competent authority, directed that such allottees are bound to
take possession of their unit and cannot be allowed to withdraw from the project as
the project would not fall within the expression “delayed project”. The judgment
arises from a dispute raised under the Consumer Protection Act, 2019. The
principle enunciated therein would apply under the Real Estate (Regulation and
Development) Act, 2016 (in short ‘Act 2016’). Section-18(1), categorically
provides that an allottee would have a choice to withdraw from a delayed project.
In the given facts at hand, the project, though was delayed, but the
appellant/allottee did not exercise his choice to withdraw from the delayed project,
rather, waited until the completion of the project, therefore, would not be entitled
to refund as the appellant continued in the delayed project. As per terms of
agreement the respondent/promoter is entitled to deduct earnest money i.e. 10% of
the basic sale consideration from the amount deposited by the appellant/allottee.
The question is answered accordingly.



6. On specific query, the learned counsel for the appellant failed to point out any
illegality, infirmity or jurisdictional error in the impugned order. Accordingly,
appeal being devoid of merit is dismissed. The respondent/promoter to refund the
deposited amount after deducting the earnest money. Since, the amount was not
returned by the respondent after the impugned order came to be passed on
22.04.2022, accordingly, the appellant/allottee shall be entitled to interest on the
balance amount w.e.f. 23.04.2022 to the date of payment, at the rate MCLR+1%,
after deducting the tax component. It is expected that amount shall be released and
paid to the appellant within 45 days from the date this order is uploaded.

7. No order as to costs.
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