
         
                                               BENCH NO.1. 

          Reserved 
 

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 

        AT 

          LUCKNOW.       

 
                Appeal No.246 OF 2023 

 
 Capital Infratechomes Pvt.Ltd.             ……..           Appellant. 
 

          Vs. 
 

  Satya Prakash Tewari           …………                   Respondent. 
 
    

 
Hon’ble Mr. Justice Suneet Kumar, Chairman. 
Hon’ble Mr. Sanjai Khare, Judicial Member. 
Hon’b le Mr.Rameshwar Singh, Administrative Member. 
 

1. Heard Sri Rishindra Vikram Singh, learned counsel for the appellant. 

2. The respondent has not put in appearance despite service of notice, 

accordingly, an order was passed on 11.07.2024 by this Tribunal to 

proceed ex parte against the respondent.   

2. The instant appeal is directed against the order dated 24.06.2022, passed 

by U.P.Real Estate Regulatory Authority (for short RERA) at Gautam 

Budh Nagar, arising out of Complaint No.NCR144/09/80971/2021,  

wherein several directions have been issued, inter alia, directing the 

appellant/promoter to handover possession of Unit along with delay 

interest.  

3. The facts, giving rise to the instant appeal, briefly stated, is that the 

appellant floated a group housing scheme of residential Units, namely,  

“Capital Athena”; on sanction of lay out plan by the competent authority 

on 27.02.2013. The respondent applied and Unit Number CA6-1408, 

Floor No.14, Tower No.CA6, Sector-1, Greater Noida, was booked at 

Rs.32,79,700/- excluding taxes. 

4. Builder Buyer Agreement (BBA) came to be executed between the 

parties on 01.08.2013. The respondent deposited in total Rs.10,48,409/- 



2 
 

for the consideration of the Unit and the last payment at Rs.50,000/- was 

made by the respondent/allottee on 26.10.2015. Since the respondent 

failed to adhere to the terms and conditions of the BBA and the payment 

schedule, notices through registered post came to be issued vide 

communication dated 19.08.2013. On the failure of the respondent to 

make the payment, a show cause notice dated 21.04.2014 was issued 

informing the respondent that in the event the outstanding dues are not 

paid then the Unit would be cancelled in terms of the BBA deducting ten 

percent of the total sale consideration towards earnest money. Pursuant 

thereof the allotment and the agreement of the Unit came to be terminated 

vide communication dated 15.05.2017. 

5. In this backdrop, learned counsel for appellant submits that the complaint 

seeking possession without assailing the cancellation order under Section 

11(5) of the Act, the possession and restoration of the Unit and a 

direction for payment of delay interest was erroneous and against the 

provisions of the Act. It is further submitted that as per the definition of 

allottee in Section 2(d) of RERA Act, on termination of the agreement, 

the respondent ceased to be an allottee until successfully raising 

challenge to the cancellation order and seeking restoration of the Unit. 

6. The appellant pleaded that he is prepared to refund the deposited amount 

in terms of the BBA after deduction of earnest money (10%). 

7. The short question that is to be considered in the given facts and 

circumstances of the present appeal is that without raising challenge to 

the cancellation order, whether the learned RERA Authority could have 

directed for restoration of the Unit along with delay interest. 

8. Having regard to the definition of allottee, on cancellation of the allotted 

Unit, the only option available to the allottee is to raise challenge to the 

cancellation order and seek restoration of the Unit. 

9. In the given facts the cancellation order dated 15.05.2017 has not been 

challenged and, therefore, in our opinion the learned RERA Authority 

exceeded its jurisdiction in granting the relief which was consequential to 

successful challenge of the cancellation order. 
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10. In view thereof the appeal succeeds and is allowed. Impugned order 

dated 24.06.2022 is set aside. 

11. The appellant is directed to refund the amount deposited by the 

respondent/allottee in terms of the BBA agreement after deducting the 

earnest money within 45 days from the date of uploading of this order on 

the portal, failing which the respondent would be entitled to interest on 

the amount at the rate of MCLR+1% till the date of payment. 

                  

Dated :13.12.2024 
Irfan              (Rameshwar Singh)   (Sanjai Khare)   (Suneet Kumar) 

 


