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THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 

AT 
LUCKNOW.  

 

 

APPEAL NO. 269/2020 

Greater Noida Industrial Development Authority         ………Appellant 

     Versus 

Harish Kumar Jain                          …………Respondent 

   (Complaint No. NCR144/06/0283/2019) 

________ 

  

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1. The present appeal has been preferred by Greater Noida Industrial 

Development Authority (hereinafter referred to as the ‘appellant’) under 

Section 44 of the Real Estate (Regulation and Development) Act, 2016 

(hereinafter referred to as the ‘Act, 2016’) against the order dated 

31.10.2019 passed by the Real Estate Regulatory Authority, Gautam 

Budh Nagar (hereinafter referred to as the ‘Regulatory Authority’) in 

Complaint No. NCR144/06/0283/2019 whereby following directions 

were given:-  

(i)  The respondent is directed to ensure delivery of possession of the 

Unit to the complainant by 31.12.2019 after completing all the 

facilities as per Allotment Letter/Brochure and to execute the 

Registry after taking due stamp fee.  

(ii)  The appellant/promoter was also directed to pay interest on the 

deposited money of the complainant @ 4% from 13.12.2014 to 

30.04.2016 and @ MCLR+1% from 01.05.2916 till the offer of 

possession i.e. 28.03.2019. The amount of interest will be adjusted 

towards the amount of final payment.  In case the amount of 



2 
 

interest exceeds the amount due, the excess amount shall be 

returned as per rules.    

(iii)  If any rate of interest is charged by the Promoter from the allottee 

for his fault after promulgation of the Act 2016, then the same rate 

of interest will be paid by the Promoter to the allottee, as defined 

in Section 2(za)(i) of the Act 2016.  The rate of interest should be 

MCLR+1%. 

(iv)  The complainant shall ensure taking possession of his house.  

2. The facts of the case, in brief, as culled out from the pleadings are that the 

appellant floated a Scheme, namely BHS-13 situate at Greater Noida, on 

10.09.2010, which closed on 14.10.2010, for allotment of residential flats 

in various sectors, on the terms and conditions contained in the Brochure 

of the said scheme.  The scheme consists of large number of flats 

including 208 flats in Sector ETA-II. 

2.1  The respondent applied for allotment of a flat by depositing registration 

money and opting Installment Payment Plan. In pursuance to the same, he 

was allotted Flat No. 210FF, Pocket 12, in Sector ETA-II, vide Allotment 

Letter dated 11.02.2011. 

2.2  Clause N of the Brochure of the scheme stipulates that the allottee has to 

enter into legal documentation for execution and registration of lease 

deed.  It further stipulates that if allottee fails to execute legal documents 

within time, action for cancellation of allotment and forfeiture of 

deposited money shall be taken.  It also provides that the possession is 

likely to be offered to the allottees within a period of 2 to 3 years from the 

date of issue of allotment letter. 

2.3  Thereafter, the respondent, instead of depositing the installments, vide his 

letter dated 06.09.2013 made request for change of payment plan into 

cash down instead of installment plan.  The appellant, vide its letter dated 

09.10.2013 accepted the request of respondent for change of plan and 

called upon to deposit the amount as stated in the said letter. It is stated 

that due to certain problems and beyond control situation being faced by 
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the appellant-authority like farmers’ agitation etc., the appellant was 

unable to deliver possession in ETA-2 Sector (Village Makoda). As such 

appellant sent letter to the respondent on 03.04.2016 and other allottees 

for reallocation of their units by way of draws of lots and as such their 

consent was sought by 20.04.2016.  

2.4 The respondent gave consent on 20.04.2016 by giving preference/Choice 

in three Sectors. The appellant further vide its letter dated 20.10.2016 

informed the respondent that flat in same Sector ETA-2 will be 

reallocated out of 384 flats. Accordingly reallocation draw of lots took 

place and in pursuance to the same appellant vide its re-allocation letter 

dated 22.11.2016 allotted same area flat in same Sector being Flat No. 

101FF. The appellant issued a letter dated 29.03.2019 as well to the 

respondent to take possession and to get the deed executed, which the 

same was executed on 14.08.2019 along with handing over of the 

Possession Certificate of possession taken on 28.08.2019. Clause-f of the 

said lease deed provides that ‘the date of execution of lease deed 

registration shall be deemed as date of possession. It is further stated that 

on account of farmers’ agitation and other situation beyond the control of 

the appellant-authority i.e. due to force majeure circumstances, no delay 

can be attributed to the appellant in giving possession. The meager delay 

in prevailing circumstances is not deliberate but owing to the above 

situation.  

2.5 The respondent/complainant filed Complaint case before the Regulatory 

Authority i.e. Complaint No. NCR144/06/0283/2019 (Harish Kumar Jain 

Vs. Greater Noida Industrial Development Authority, Gautambudh 

Nagar) and sought relief for delay penalty. The Regulatory Authority 

passed the impugned order dated 31.10.2019 and directed the appellant-

authority to pay interest on the deposited money of the complainant @ 

4% from 13.12.2014 to 30.04.2016 and @ MCLR+1% from 01.05.2916 

till the offer of possession i.e. 28.03.2019. Feeling aggrieved by the 

impugned order, the appellant-authority has preferred the instant appeal.  
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3. Though in order to challenge the impugned order dated 31.10.2019, the 

appellant has raised various grounds, but at the time of argument, learned 

counsel for the appellant pressed only ground nos. (e) and (f), which read 

as follow: 

(e)  because in view of the fact that appellant within the terms of the 

Brochure and in pursuance to Reallocation letter as well, 

respondent was called upon for execution of lease deed and to have 

the possession of the flat and as such there is no shortcoming or any 

fault on the part of the appellant, and as such learned Regulatory 

Authority erred in holding delay in possession and in consequence 

erred in awarding interest (not even prayed for) rendering the 

impugned order liable to be quashed.  

(f)  because possession period was likely and tentative period and not 

fixed period for delivery of possession was subject to force majeure 

conditions and situation beyond control of the appellant which has 

not been considered while rendering the impugned order.  

4. The appellant-authority has prayed for the following reliefs: 

(i)  This Hon’ble Appellate Tribunal may graciously be pleased to set 

aside the impugned order under challenge passed by the learned 

Regulatory Authority in Complaint case of respondent and further 

be pleased to dismiss the said complaint case of the respondent as 

well 

(ii) This Hon’ble Appellate Tribunal may award costs in favour of 

appellant in the interest of justice, equity and fair play.  

(iii) Such other orders or directions as deemed fit and proper, may also 

kindly be passed to meet the ends of justice.  

5. The respondent filed objection to the appeal stating therein that he was 

allotted one unit of Flat in BHS-12/13 ETA –II, GH-1A/1 by the 

appellant-authority vide letter dated 11.02.2011. As per terms and 

conditions contained in the allotment letter, the respondent was to be 
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handed over possession of the flat latest by 11.02.2014. The respondent 

constrained to approach the Regulatory Authority by means of complaint 

when the appellant defaulted in delivering the possession on the agreed 

time. The respondent sought earliest reasonable delivery of possession of 

the flat allotted to him along with the delayed interest as he is entitled to 

the same because of the delay on the part of the appellant-authority.  

5.1 The respondent further stated that the Regulatory Authority has not erred 

in allowing the complaint of the respondent by granting him interest in 

terms of Section 18 of the Act 2016 for the delay in handing over of 

possession of flat. The appellant-authority was directed to pay the interest 

on the amount of Rs. 24,47,757 @ 4% from 13.12.2014 to 30.04.2016 

and @ MCLR+1% from 01.05.2016 to 28.03.2019 to the respondent 

owing to the fact that the date of allotment was prior to the date when Act 

2016 came into force. Consequently, the respondent was awarded delayed 

interest, for the period between 13.012.2014 to 28.03.2019.  

5.2 The date of offering of possession of Flat No. 210FF Pocket 12 in Sector 

ETA-II, has been specifically admitted by the appellant as 11.02.2014 

vide its letter dated 11.02.2011. In Clause N of the Brochure, it is said 

that the possession is ‘likely’ to be given within a period of 2 to 3 years 

which appears to be a one sided condition that gives the appellant and 

excuse to extend the scope of duration of handing over the possession as 

per their convenience. It is stated that the fact as mentioned in para 5(x) 

was never raised before the Regulatory Authority and moreover, the 

appellant in the sheer abuse of the process of law is introducing facts for 

the very first time in the appellate Court. Further paras 5(xi) and (xii) 

contain fresh pleas with respect to force majeure condition/situation. It is 

a settled position of law that in an appeal the parties cannot urge new 

facts. The reasons cited for delay in the aforesaid paras under reply were 

not urged before the Regulatory Authority and the same are being urged 

for the first time in the present appellate proceedings. The project of the 

appellant-authority was heavily delayed, which gave rise to the financial 

hardship to many homebuyers including the respondent.  
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5.3 The respondent further stated that the appellant-authority is trying to 

justify delay in handing over possession on the ground that there is hardly 

any delay merely because the respondent accepted reallocation offer 

dated 22.11.2016 which was already passed the date of possession 

already agreed between the parties as 11.02.2014.  It is submitted that the 

impugned order has been passed by the Regulatory Authority after 

exercising the jurisdiction vested in it under Section 18 and Section 19(4) 

of the Act 2016. The Regulatory Authority has awarded the interest only 

after coming to the conclusion that there has been delay in providing the 

possession to the respondent. The appellant till date has not been able to 

fully complete the project/flat in question.  The respondent in support of 

his submissions placed reliance on the judgment dated 06.02.2020 of- (i) 

Hon’ble Allahabad High Court in the case of PSA Impex Pvt. Ltd. Vs. S. 

Devian and 22 Ors. (Writ-C No. 3259 of 2020  (ii) Judgment of  Hon’ble 

Bombay High Court in case of Neelkamal Realtors Suburban Pvt. Vs. 

Union of India (Writ Petition No. 2737 of 2017) and (iii) Judgment 

rendered by Hon’ble Apex Court in the case of Alok Shanker Pandey Vs. 

Union of India (2007) 3 SCC 545.  

5.4 The respondent submitted that in view of the aforesaid legal position and 

the facts and circumstances stated above, the appeal of the appellant-

authority may be dismissed with exemplary costs. The respondent further 

prays to direct the appellant to furnish delayed interest to the respondent 

as awarded to the respondent and to make compliance of impugned order 

dated 31.10.2019 in its letter and spirit and also compensate the 

respondent for the mental agony and harassment caused due to the 

appellant.  

6. The appellant filed its reply to the objections of the respondent, denying 

the averments made by the respondent in the objections and reiterating 

the averments made by the appellant in the memo of appeal. The 

appellant further submitted that the Brochure of the scheme stipulates in 

Clause-N that the Possession is likely to be offered to the allottees within 

a period of 2 to 3 years from the date of issue of allotment letter. Thus it 

is submitted that the offer of possession date was not fixed date but the 
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same is tentative, which was also subject to circumstances beyond the 

Authority's control as provided under Clause-U-3 of the brochure. It is 

further submitted that the project of the scheme being large consisting of 

hundreds of flats and the Authority works for the benefit of the 

consumers at large with no profit making intentions. 

6.1 The appellant further states that in real estate sector there is always 

possibility of having construction to be completed subject to restraints 

etc. and as such Regulatory Authority erred in taking 13.12.2014 as cutoff 

date as firm date for the purpose of possession, is erroneous. The 

possession date was not firm and was likely date subject to restrictions 

and other conditions beyond the control of the appellant. The appellant 

further submitted that it is wrong to allege that any fresh pleadings are 

raised, whereas appellant has given correct facts which are germane to 

actual issue in question and necessary for proper adjudication of instant 

appeal.  

6.2 The appellant-authority submitted that it is wrongly stated by the 

respondent that the project in question is yet not completed till this date. 

Whereas the factual position is that the project of the appellant was 

completed way back in the year 2016 and the lease deed has been 

executed on 14.08.2019. The physical possession has been handed over to 

the respondent in pursuance of the execution of lease deed on 28.08.2019.  

6.3 The appellant further submitted that the judgments cited and referred by 

the respondent are altogether on different footings, are not applicable in 

the circumstances of the instant case. Thus, for the reasons stated in the 

reply, the respondent is not entitled for any interest. The prayers made in 

the objections are wholly misconceived and are denied and on the basis of 

averments made in appeal and in the reply, the appeal is liable to be 

allowed and impugned order deserves to be set aside.  
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7. Heard Shri Jatin Chadha, Advocate holding brief of Shri Rajesh Chadha, 

learned counsel for the appellant and Shri Nirmit Srivastava, learned 

counsel for the respondent.  

8. The submission of learned counsel for the appellant is that as per Clause 

(N) of the Brochure, the possession was likely to be given by the 

appellant within 2 to 3 years from the date of issue of Allotment Letter. 

The offer of possession was finally given on 22.11.2016, but 

subsequently on account of re-allocation of unit due to farmers’ agitation, 

vide offer letter dated 23.03.2019, the offer of the originally booked unit 

was given. The conveyance deed was executed on 14.08.2019 and 

possession was given on 28.08.2019. On being asked, the learned counsel 

for the appellant submitted that OC/CC of the project was issued by the 

competent authority on 29.05.2023 w.e.f. 25.07.2019. 

8.1 The respondent filed a complaint on 08.06.2019, seeking relief for delay 

penalty and the Regulatory Authority by means of order dated 31.10.2019 

directed for providing possession to the respondent along with all the 

amenities as per Brochure/Allotment Letter by 31.12.2019 and execute 

the conveyance deed after taking necessary stamp fee. The Regulatory 

Authority further directed to ensure interest w.e.f. 13.12.2014 to 

30.04.2016 @ 4% and from 01.05.2016 till offer of possession i.e. till 

28.03.2019 @ MCLR+1%. The appellant is only aggrieved with respect 

to interest part awarded by the Regulatory Authority on account of delay 

in providing the possession.   

8.2 The learned counsel for the appellant was specifically asked as to which 

provision of the Act & Rules 2016 has been violated by the Regulatory 

Authority while awarding the interest for delay period, to which learned 

counsel for the appellant submitted that no provision of the Act 2016 has 

been violated. Learned counsel for the appellant also did not place 

reliance on any judgment in support of his submissions and grounds 

pressed to challenge the impugned order. The learned counsel for the 

appellant submitted that the impugned order of the Regulatory Authority 



9 
 

dated 31.10.2019 is perverse to the extent of granting interest for the 

delayed period. 

9. The learned counsel for the respondent while opposing the submission of 

learned counsel for the appellant submitted that there is no illegality and 

perversity in the impugned order of the Regulatory Authority and the 

order has been passed strictly in accordance with the provisions of 

Section 18 of the Act 2016, therefore, the appeal of the appellant deserves 

to be dismissed. 

10. On the basis of submissions of learned counsels for the parties as well as 

examining the pleadings on record, we frame following issues: 

(1)  Whether under the scheme of Act 2016 and Rules 2016 any 

mechanism has been provided for determination of the interest or 

compensation for delay in handing over possession of the 

apartment/plot to the allottee and/or refund with interest, if allottee 

does not want to continue/wish to withdraw from the project? 

(2) Whether there was a delay in completion of the Project in question? 

(3) Whether an offer of possession can be given by any promoter 

without having received the completion/occupation certificates 

from the competent authority or it is necessary and mandatory to 

obtain the same before offering possession and asking allottee to 

settle the account and satisfy the final demand, under the Scheme 

of the Act and Rules 2016 read with U.P. Apartment (Promotion of 

Construction, Ownership & Maintenance) Act 2010? 

(4) Whether the respondent is entitled for interest for the delay in 

possession of the allotted unit/flat and/or while seeking refund on 

the deposited amount under the scheme of Act 2016 and if yes, 

what rate of interest is required to be paid by the 

promoter/appellant to the allottee/respondent? 
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11. The question no. (1) requires us to examine as to whether under the 

scheme of Act 2016 and Rules 2016 any mechanism has been provided 

for determination of the interest or compensation for delay in handing 

over possession of the apartment/plot to the allottee and/or refund with 

interest, if allottee does not want to continue/wish to withdraw from the 

project? 

11.1 The Real Estate (Regulation & Development) Act, 2016  has been enacted 

to establish the real estate regulatory authority for regulation and 

promotion of the real estate sector and to ensure sale of plot, apartment or 

building, as the case may be, or sale of real estate project, in an efficient 

and transparent manner and to protect the interest of consumers in the real 

estate sector and to establish an adjudicating mechanism for speedy dispute 

redressal and also to establish the Appellate Tribunal to hear appeals from 

the decisions, directions or orders of the real estate regulatory authority and 

the adjudicating officer and for matters connected therewith or incidental 

thereto. The Real Estate (Regulation & Development) Act, 2016 delineates 

functions and duties of promoter in chapter 3 and rights and duties of 

allottees in chapter 4. The Real Estate Regulatory Authority has been 

assigned functions and has been given powers as detailed out in chapter 5. 

 

11.2 The Real Estate (Regulation & Development) Act, 2016 is not only 

curative but also preventive. The powers, roles, domain and jurisdiction of 

the authority as well as adjudicating officer have been clearly defined and 

demarcated by this legislation. The interpretation of the law has to be done 

keeping in view the whole scheme, aim and object of the Act and not in 

isolation. The legislation in its own wisdom has used the word “authority” 

as well as “adjudicating officer” wherever it is required. Furthermore, the 

legislation has clearly, intentionally and suitably used the word penalty or 

interest in case of authority and compensation or interest in case of 

adjudicating officer. 

11.3 The purposes for filing complaints before authority or to the adjudicating 

officer are different.  
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(a) The purpose of filing complaints before authority is to seek 

compliance of obligations cast upon promoter, real estate agent or 

allottee, getting directions issued by the authority for compliance of 

provisions of the Act, the rules and regulations thereunder, for 

initiating penal proceeding against the defaulters. 

(b) whereas purpose of initiating proceedings before the adjudicating 

officer is to seek compensation in case of violations of provisions of 

the Act, Rules, Regulations & terms and conditions of the 

agreement. Hence depending on the purpose of complaint it is filed 

either before the authority or before the adjudicating officer. 

11.4 The provisions of compensation are provided in sections 12, 14, 18 and 

section 19. The domain of adjudicating officer is restricted to adjudging 

of compensation only in the matters which are covered under these 

sections. 

11.5 The U.P. Real Estate (Regulation and Developments) Rules, 2016, lays 

down the procedure for filing of complaint with the authority under Rule 

33 and Rule 34 lays down the procedure for filing the complaint with the 

adjudicating officer.  

11.6 The bare perusal of section 12, 14, 18 and section 19 one will get the 

picture that some of the provisions of these sections provide for 

compensation and in case of failure of the promoter to comply specified 

obligations, such as section 12, 14(3), 18(1), 18(2), 18(3) and section 

19(4) then these matters come within the domain of exercising the power 

by the adjudicating officer but limited to adjudging compensation. 

11.7 Section 18(1) provides some specific obligations of the promoter 

alongwith compensation. Similarly, Section 19(4) provides for certain 

rights of the allottee and in case of violation of the right by the promoter, 

the allottee shall be entitled to claim refund of amount paid alongwith 

interest at the prescribed rates alongwith compensation. As far as 

adjudging of compensation is concerned, it is squarely within the power 

of the adjudicating officer. 
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11.8 The powers such as power to register projects, power to register real 

estate agents, power to issue directions for compliance of obligations, 

power to impose penalty in case of any violation or contravention of the 

provisions of this Act or the rules or regulations made thereunder against 

any promoter, allottee or real estate agent as the case may be is with the 

authority. 

As far as compliance of obligations by the promoter or real estate agent or 

allottee is concerned it is the function of the authority and not of the 

adjudicating officer. In case the obligation by the promoter, real estate 

agent or allottee is not complied with by any of them, it is violation of the 

provision of the Act providing that particular obligation and a complaint 

may be filed under section 31 by any aggrieved person seeking order 

under section 37 from the authority to ensure compliance of obligation by 

the defaulter, being the function of the authority under section 34(f).  

Section 34(f) provides specific functions of the authority as under:- 

   34.    Functions of Authority.__ 

 “The function of the authority shall include 
……. 
 (f) to ensure compliance of the obligations cast upon the Promoters, the 
allottees and the real estate agents under this Act and the rules and 
regulations made thereunder 
 ……..” 

   
The obligation cast upon the promoters, the allottee and the real estate 

agents has been given in various provision of the Act, the rules and 

regulations. It is the function of the authority to ensure compliance of the 

obligations including the obligations of the promoter mentioned in 

sections 12, 14, 18 and section 19.   

11.9 In case of non-compliance of obligations by the promoter as given in 

section 14(1) and 14(2) if the allottee has suffered some loss or injury and 

intends to file compensation application he may do so and file such 

application for compensation with the adjudicating officer who is the sole 

authority under the Act to adjudge compensation. Although sections 

14(1) and 14(2) do not provide for any kind of compensation specifically, 

but once the provisions are read with Section 18(3) it may initiate 
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compensation proceedings. The power under section 18(3) to decide 

compensation is provided as under: 

18. Return of amount and compensation.— 
 
“(3) If the promoter fails to discharge any other obligations imposed 
on him under this Act or the rules or regulations made thereunder or in 
accordance with the terms and conditions of the agreement for sale, he 
shall be liable to pay such compensation to the allottees, in the manner 
as provided under this Act.” 

 

This power to adjudge compensation given to the adjudicating officer in 

section 18(3) is general in nature which covers all the obligations cast 

upon the promoter throughout the Act and not only limited to sections 12, 

14, 18 and section 19 i.e. in case a promoter fails to discharge any other 

obligation imposed on him under this Act or the rules or regulations 

thereunder or even in accordance with the agreement for sale he shall be 

liable to pay such compensation to the allottee in the manner as provided 

under the Act. 

 
11.10 The general power given in section 18(3) by implication crystallizes that 

the separate domain of power is to be exercised by the authority and the 

adjudicating officer. Accordingly, the role of the authority extends to any 

other matter as provided under the Act except the power to adjudge 

compensation. 

11.11 Now if we deeply examine section 18 as a whole, the following are the 

express provisions for providing compensation to an Allottee under 

section 18:- 

A. Where the Allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, on demand he shall be 

liable to return the amount received by him in respect of that 

apartment, plot, building, as the case may be, with interest at 

such rate as may be   prescribed   in   this   behalf including 

compensation in the manner as provided under this Act. 

B. The promoter shall compensate the allottees in case of any loss 

caused to him due to defective title of the land, on which the project 
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is being developed or has been developed, in the manner as 

provided under the Act. 

C. If the promoter fails to discharge any other obligations imposed on 

him under this Act or the rules or regulations made there under or 

in accordance with the terms and conditions of the agreement for 

sale, he shall be liable to pay such compensation to the allottees, 

in the manner as provided under this Act. 

 
11.12 As per the provisions of Section 18, compensation can be sought by an 

Allottee in case of defective title of the land, and also if the   promoter 

fails to discharge any other obligations imposed on him under this Act 

or   the   rules   or   regulations   made   there   under    or    in    

accordance    with    the terms and conditions of the agreement for sale. 

11.13 The word “Any Other” signifies beside these, meaning thereby that apart 

from the delay in possession, any other breach of the terms & conditions 

of the Agreement to sell or breach of the obligations imposed on him by 

the provisions of the Act or Rules shall also be liable to compensate the 

Allottee. 

11.14 If we critically analyze the section, we will find that the word 

‘compensation’ has been used in every sub-section covering almost all 

the scenario except the word compensation has not been used in the case 

where Allottee decides to stay in the project even due to delay in 

handing over of the possession and he shall be paid, by the promoter, 

interest for every month of delay, till the handing over of the possession, 

at such rate as may be prescribed only.  

11.15 The intention of the legislature was to provide Compensation only to 

those Allottees who exit the project and also regarding defective title and 

breach of agreement to sale and obligations imposed on, by the Act and 

Rules, but not to those who wishes to stay in the project, for them beside 

the other provision of compensation in term of defective title and breach 

of agreement to sale as well as obligations imposed on by the Act and 

Rules is applicable, but in case of delay in handing over of possession 
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,the Allottee is entitled for only INTEREST at a prescribed rate and not 

“compensation“ as the Suffix “including compensation” has not been 

provided by the Act. 

11.16 Thus the intention of the legislature was clear in providing the 

compensation of delay to only those who exit the project and not to 

those who wishes to stay in the project and apparently while enacting the 

proviso to Section 18(1), the legislature had in mind the findings of the 

Hon’ble Supreme Court in Chief Administrator Huda Vs. Shakuntala 

Devi, wherein the Hon’ble Supreme Court has opined that in case of 

delayed possession the appreciated value of the property is also to be 

taken as a factor of compensation while reducing the quantum of 

compensation awarded by the national commission. 

 Further section 18(1) empowers an allottee to choose or to exercise one 

of the two options mentioned therein i.e. an allottee either can withdraw 

from the project or continue with the project. In case of failure of the 

promoter to complete or give possession as per agreement for sale and 

for both the eventualities specific obligations have been cast on the 

promoter.   

11.17 On analysis of the provision of Section 71, it is clear that the purpose of 

appointing adjudicating officer by the authority is to adjudge 

compensation under sections 12, 14, 18 and section 19. 

Sub-sections (2) and (3) of section 71 of the Act lay down the procedure 

to be followed for exercising the power to adjudicate, and section 72 lays 

down the factors to be taken into account by the adjudicating officer for 

adjudging the quantum of compensation or interest. 

11.18 Section 71(3) gives jurisdiction to the adjudicating officer for holding 

inquiry for his satisfaction that the person has failed to comply with the 

provisions of any of the sections 12, 14, 18 and 19. Section 71 (3) reads 

as under:- 

 71.  Power to adjudicate.— 
 …………… 
 …………… 
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“(3) While holding an inquiry the adjudicating officer 
shall have power to summon and enforce the attendance of 
any person acquainted with the facts and circumstances of 
the case to give evidence or to produce any document 
which in the opinion of the adjudicating officer, may be 
useful for or relevant to the subject-matter of the inquiry 
and if, on such inquiry, he is satisfied that the person has 
failed to comply with the provisions of any of the sections 
specified in sub-section (1), he may direct to pay such 
compensation or interest, as the case any be, as he thinks 
fit in accordance with the provisions of any of those 
sections.” 

The purpose of holding inquiry by the adjudicating officer is to satisfy 

that the person has failed to comply with the provisions of any of these 

sections referred above providing for compensation. Accordingly, he will 

decide compensation keeping in view the factors to be taken into account 

as provided in Section 72. The adjudicating officer has been given powers 

for adjudging compensation. He has not been given any other specific 

power under the Act where other remedies are also available to the 

allottee in case the promoter has failed to comply with the provision of 

any of sections 12, 14, 18 and section 19. 

11.19 Section 72 further provides guidance to the adjudicating officer as what 

factors are to be taken into account by the adjudicating officer for 

adjudging the quantum of compensation under section 71. Section 72 

reads as under:- 

72. Factors to be taken into account by the adjudicating officer.— 
 
“While adjudging the quantum of compensation or interest, as 
the case may be, under section 71, the adjudicating officer shall 
have due regard to the following factors, namely:- 
(a) the amount of disproportionate gain or unfair advantage, 

wherever quantifiable, made as a result of the default; 
(b) the amount of loss caused as a result of the default; 
(c) the repetitive nature of the default; 
(d) such other factors which the adjudicating officer considers 

necessary to the case in furtherance of justice.” 

11.20 Thus we may concluded from the above is that if a complainant is 

successful in his/her/its claim for compensation under sections 12, 14, 18 

or section 19 of the Act, the adjudicating officer would adjudge the 
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compensation to be paid by the promoter to the aggrieved person. 

However, despite being under an obligation to pay the compensation 

quantified by the adjudicating officer, the promoter fails to pay the 

compensation, in such a situation, the authority would have the 

jurisdiction to impose penalty and interest on the promoter because 

failure of the promoter to pay compensation would constitute 

contravention of sections 12, 14, 18 or 19 of the Act read with sections 71 

and 72. This consequence would flow despite the fact that the 

compensation can be recovered from the promoter under section 40(1) of 

the Act read with rule 24 of the rules and paid to the complainant. 

11.21 As the purpose of inquiry by the adjudicating officer is to satisfy that the 

person has violated or contravened any of the provisions of sections 12, 

14, 18 and section 19 and then only he will proceed to adjudge 

compensation. For other remedies or relief, the action is to be taken by 

the authority. The purpose of inquiry by the authority is again to see 

whether the person has failed to comply with the provisions of any of the 

sections in the Real Estate (Regulation and Development) Act, 2016 

including sections 12, 14, 18 or 19, and contravened the provisions of the 

Act, the rules and regulations made thereunder and then it shall proceed 

to pass such orders including imposition of penalty in accordance with the 

provisions of the Act or rules and regulations thereunder. Hence the 

power to hear the complaints for violation or contravention of 

sections 12, 14, 18 or 19 rests with the both the adjudicating officer as 

well as the authority, but outcome in both the cases is different. In 

case of complaint before the adjudicating officer regarding 

violation/contravention of the provision of the Act, outcome is 

compensation or interest to the allottee and in case of complaint 

before the authority it is either penalty and/or compliance of 

obligation etc. but not compensation. 

11.22 The adjudicating officer after conducting inquiry regarding failure to 

comply with the provisions of any of these sections 12, 14, 18 or 19 may 

direct to pay such compensation or interest as he thinks fit. He may refer 

his inquiry report regarding his satisfaction that contravention of 
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provision of the Act has taken place, to the authority for other remedies 

available to the promoter, allottee and real estate agent under the Real 

Estate (Regulation and Development) Act, 2016, for exercising of power 

by the authority in respect of imposing penalty. 

11.23 If the inquiry is conducted on the basis of complaint or suo-motu by the 

authority and it comes to the conclusion that violation or contravention of 

any of the provision of the Real Estate (Regulation and Development) 

Act, 2016, the rules or regulations thereunder has occurred including any 

of the sections 12, 14, 18 or 19 the authority may order for compliance of 

obligations as provided in the Real Estate (Regulation and Development) 

Act, 2016 and may also take other action of imposing penalty. The 

authority does not have the power to decide compensation in case a 

person has failed to comply with the provisions of sections 12, 14, 18 or 

19, then the complaint has a right to approach the adjudicating officer for 

adjudging compensation and the directions to pay such compensation or 

interest as think fit by the adjudicating officer.  

11.24 The Act nowhere puts any bar on conduct of inquiry by the authority for 

violation of any of sections 12, 14, 18 or 19. The jurisdiction of the 

adjudicating officer is to adjudge compensation to be paid for which he 

can hold his own inquiry regarding person’s failure to comply with any of 

the provisions of sections 12, 14, 18 or 19 and further proceeding to 

adjudge the compensation. In case the complaint is filed regarding 

violation of any of the provisions of the Real Estate (Regulation and 

Development) Act, 2016 and certain relief but NOT the compensation 

has been sought from the authority along with penal action then the 

authority has powers to hold an inquiry into such matter including non-

compliance of sections 12, 14, 18 or 19 and the applicant shall be at 

liberty to go to the adjudicating officer and make an application for 

compensation in addition. In case the complaint has been made regarding 

violation of provisions of sections 12, 14, 18 or 19 and allottee has sought 

both relief, penal action and compensation then the authority may refer 

the complaint to the adjudicating officer both for ascertaining whether the 

person has failed to comply with the provisions of any of these sections 
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and also to adjudge compensation to be paid. Based on the report of the 

adjudicating officer regarding failure of the person to comply with the 

provisions of any of these sections, the authority may order the 

relief/remedy as provided in the Real Estate (Regulation and 

Development) Act, 2016 along with penal action. The language of 

Section 34(f) is very clear that the function of the authority shall include 

ensuring compliance of the obligations cast upon the promoters, the 

allottees and the real estate agents under this Act and the rules and 

regulations made thereunder. 

The attention can be drawn to Section 38 of the Real Estate (Regulation 

and Development) Act, 2016 regarding powers of the authority. Section 

38(1) is reproduced as under : 

 38. Powers of Authority.— 
 
“(1) The Authority shall have powers to impose penalty or interest, in 
regard to any contravention of obligations cast upon the promoters, the 
allottees and the real estate agents, under this Act or the rules and the 
regulations made thereunder.” 

From the above it is clear that the authority has powers to impose penalty 

or interest in regard to any contravention of obligation cast upon the 

promoter or allottee or real estate agent. This power is about the whole 

Act without any exclusion of sections 12, 14, 18 or 19. So, in case of 

contravention of obligations cast upon the promoters in these sections also 

the authority has the power to impose penalty or interest. This power to 

impose penalty has not been given anywhere to the adjudicating officer in 

the Act. Adjudicating officer is appointed for the sole purpose of 

adjudging compensation and for satisfying himself regarding failure of 

person to comply with the provisions of sections 12, 14, 18 or 19 of the 

Act so that he may direct the promoter to pay such compensation or 

interest as he thinks fit. It is to be noted that compensation proceedings 

can be brought against promoters not against allottee or real estate agent, 

whereas penalty proceedings can be initiated against promoter, real estate 

agent and allottee. Similarly, directions to comply with provisions of the 

Act and to comply obligation by promoters, allottees and real estate agent 

may be issued by authority but not by adjudicating officer. 
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If any application is before the adjudicating officer for compensation, in 

some of the sections specific provisions for compensation have been 

made as in sections 12, 14(3), 18(1), 18(2) and 18(3) read with 19(4). In 

section 12, the penalty proceedings are in the eventuality of sustaining 

any loss or damage by reason of any incorrect, false statement etc. In 

section 14(3) again, compensation shall be payable in the event of 

promoter’s failure to rectify defects. In section 18(1), compensation shall 

be payable in case of failure of the promoter to give possession by the due 

date specified in agreement for sale. Section 18(2) provides compensation 

to the allottee in case of any loss caused to him due to defective title of 

the land. Section 18(3) is general in nature which provides for 

compensation to the allottee in case of failure of promoter to discharge 

any other obligations imposed on him under this Act or the rules or 

regulations made thereunder or in accordance with the terms and 

conditions of the agreement for sale. 

The allottee may make an application for compensation in case of failure 

of the promoter to meet the obligations cast on him. This compensation is 

for the loss caused as a result of default, amount of disproportionate gain 

or unfair advantage as a result of default, nature of default etc. 

Sections 12, 14, 18 or 19 provide both for certain specified obligations 

cast on promoters and also compensation provisions in case of failure of 

promoters to meet with the obligations. 

Compensation provision has been made in sections 12, 14, 18 or 19 in 

addition to other remedy available to the allottee such as return of amount 

received by the promoter on demand and interest at the prescribed rate. 

Similarly, interest at the prescribed rate is to be paid for every month of 

delay till the handing over of the possession. 

11.25 For the sake of convenience and in order to appreciate the action to be 

taken in case of violation of the provisions of Sections 12, 14, 18 and 19 

and competent/jurisdiction to take action by the Regulatory 

Authorities/Adjudicating Officer, we deem it proper to draw chart/table as 

under:- 
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SECTION/ SUB-SECTION ACTION ON VIOLATION JURISDICTION 

12. Obligations of promoter regarding 
veracity of the advertisement or 
prospectus. 

   

Where any person makes an advance or a 
deposit on the basis of the information 
contained in the notice advertisement or 
prospectus, or on the basis of any model 
apartment, plot or building, as the case may 
be, and sustains any loss or damage by 
reason of any incorrect, false statement 
included therein, he shall be compensated 
by the promoter in the manner as provided 
under this Act: 
 

a. If any person/allottee sustains any loss 
or damage by reason of any incorrect, 
false statement made in the 
advertisement/brochure, etc. he shall 
be compensated by the promoter.  

Adjudicating 
Officer. 

Provided that if the person affected by 
such incorrect, false statement contained in 
the notice, advertisement or prospectus, or 
the model apartment, plot or building, as 
the case may be, intends to withdraw from 
the proposed project, he shall be returned 
his entire investment along with interest 
at such rate as may be prescribed and 
the compensation in the manner 
provided under this Act. 

a. If the person affected by such 
incorrect, false statement intends to 
withdraw from the proposed project, 
he shall be returned his entire 
investment along with interest at such 
rate as may be prescribed. As far as 
return of entire investment and interest 
at such rate as prescribed is concerned 
nothing is to be adjudged. It is a plain 
and simple relief available to allottee 
and promoter is obligated to return 
the investment alongwith interest as 
prescribed and Authority is well 
within its power under section 34(f) 
to ensure compliance of the 
obligations cast upon the Promoter. 
 

Authority  
 

 b. The person shall be compensated in 
the manner provided under this Act. If 
a person makes an application for 
compensation it shall be decided by 
the adjudicating officer. 

Adjudicating 
Officer 
  
 

14. Adherence to sanctioned plans and 
project specifications by the promoter. 

   

(1) The proposed project shall be developed 
and completed by the promoter in 
accordance with the sanctioned plans, 
layout plans and specifications as approved 
by the competent authorities. 

a. 
 
 
 
 
 
 

An allottee can file a complaint with 
the Authority in case the promoter 
violates the provisions of sub-section 
(1). The Authority can issue directions 
to the promoter under section 37 read 
with section 34 (f) to adhere to the 
sanctioned plans and 
specifications. The Authority can 
impose penalty under section 61 and/or 
section 63 if the promoter does not 
comply with the directions of the 
Authority. 
 

Authority 
 
 
 
 
 
 
 
 

(2) Notwithstanding anything contained in 
any law, contract or agreement, after the 
sanctioned plans, layout plans and 
specifications and the nature of the fixtures, 
fittings, amenities and common areas, of 
the apartment, plot or building, as the case 
may be, as approved by the competent 
authority, are disclosed or furnished to the 
person who agree to take one or more of the 
said apartment, plot or building, as the case 
may be, the promoter shall not make…. 

a. 
 
 
 
 
 
 
 
 
 
 

The promoter, under section 11 (3) has 
obligation to provide to the allottee 
information relating to sanctioned 
plans, layout plans along with the 
specifications, approved by the 
competent authority. At the same time 
the allottee is entitled to obtain the 
information relating to sanctioned 
plans, layout plans along with the 
specifications, approved by the 
competent authority and such other 

Authority 
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(i) any additions and alterations in the 
sanctioned plans, layout plans and 
specifications and the nature of fixtures, 
fittings and amenities described therein in 
respect of the apartment, plot or building, as 
the case may be, which are agreed to be 
taken, without the previous consent of that 
person: 
 
Provided that the promoter may make such 
minor additions or alterations as may be 
required by the allottee, or such minor 
changes or alterations as may be necessary 
due to architectural and structural reasons 
duly recommended and verified by an 
authorised Architect or Engineer after 
proper declaration and intimation to the 
allottee. 
Explanation-For the purpose of this clause, 
"minor additions or alterations" excludes 
structural change including an addition to 
the area or change in height, or the removal 
of part of a building, or any change to the 
structure, such as the construction or 
removal or cutting into of any wall or a part 
of a wall, partition, column, beam, joist, 
floor including a mezzanine floor or other 
support, or a change to or closing of any 
required means of access ingress or egress 
or a change to the fixtures or equipment, 
etc. 
 
(ii) any other alterations or additions in the 
sanctioned plans, layout plans and 
specifications of the buildings or the 
common areas within the project without 
the previous written consent of at least two- 
thirds of the allottees, other than the 
promoter, who have agreed to take 
apartments in such building. 
Explanation. -For the purpose of this 
clause, the allottee, irrespective of the 
number of apartments or plots, as the case 
may be, booked by him or booked in the 
name of his family, or in the case of other 
persons such as companies or firms or any 
association of individuals, etc., by whatever 
name called, booked in its name or booked 
in the name of its associated entities or 
related enterprises, shall be considered as 
one allottee only. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

information as provided in this Act or 
the rules and regulations made 
thereunder or the agreement for sale 
signed with the promoter [as per 
provisions of section 19(1)]. 
In case such information is not 
provided by the promoter, allottee 
may approach the Authority 
for directions to the promoter 
for compliance of the obligations 
cast upon him. The Authority may 
issue such directions to the promoter 
using its powers under section 37 read 
with section 34 (f).The Authority can 
impose penalty under section 61 and/or 
section 63 if the promoter does not 
comply with the directions of the 
Authority.  
 
 
In case of violation of this 
clause, allottee may approach 
Authority. The Authority may 
issue such directions to the 
promoter using its powers under 
section 37 read with section 34 (f). The 
Authority can impose penalty under 
section 61 and/or section 63 if the 
promoter does not comply with the 
directions of the Authority. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
Authority 
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(3) In case any structural defect or any 
other defect in workmanship, quality or 
provision of services or any other 
obligations of the promoter as per the 
agreement for sale relating to such 
development is brought to the notice of the 
promoter within a period of five years by 
the allottee from the date of handing over 
possession, it shall be the duty of the 
promoter to rectify such defects without 
further charge, within thirty days, and in the 
event of promoter's failure to rectify such 
defects within such time, the aggrieved 
allottees shall be entitled to receive 
appropriate compensation in the manner as 
provided under this Act 

a. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
b. 
 

This sub-section is in two parts:- 
The first part deals with rectification of 
structural defect or any other defect in 
workmanship, quality of services or 
any other obligations of the promoter 
as per the agreement for sale relating 
to such development is brought to the 
notice of the promoter within a period 
of five years by the allottee from the 
date of handing over possession, it 
shall be the duty of the promoter to 
rectify such defects without further 
charge, within thirty days. 
In case this obligation is not fulfilled 
by the promoter, the allottee may 
approach Authority for issuing 
direction for rectification of the defect. 
In the event of failure to implement 
directions of the Authority, penal 
proceedings may be initiated against it.  
 
The second part of this sub-section 
deals with entitlement of allottee to 
receive appropriate compensation. In 
the event of promoter's failure to 
rectify such defects within such time, 
the aggrieved allottees shall be 
entitled to receive appropriate 
compensation in the manner as 
provided under this Act. 

Authority  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Adjudicating 
Officer  
 
 
 
 
 
 
 

18. Return of amount and compensation.    
(1) If the promoter fails to complete or is 
unable to give possession of an apartment, 
plot or building, -  
 
(a) in accordance with the terms of the 
agreement for sale or, as the case may be, 
duly completed by the date specified 
therein; or  
 
(b) due to discontinuance of his business as 
a developer on account of suspension or 
revocation of the registration under this Act 
or for any other reason,  
 
he shall be liable on demand to the 
allottees, in case the allottee wishes to 
withdraw from the project, without 
prejudice to any other remedy available, to 
return the amount received by him in 
respect of that apartment, plot, building, as 
the case may be, with interest at such rate 
as may be prescribed in this behalf 
including compensation in the manner as 
provided under this Act:  
 
Provided that where an allottee does not 
intend to withdraw from the project, he 
shall be paid, by the promoter, interest for 
every month of delay, till the handing over 

a. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
b. 
 
 
 
 
 
 
 
 
 
 
 
 
 

If allottee demands his/her money back 
with interest and same is not returned 
then he may approach the Authority 
for issuing directions to the promoter 
(for which the promoter is obliged) to 
return the amount received by it in 
respect of that apartment, plot, 
building, as the case may be, with 
interest at such rate as may be 
prescribed and in case promoter fails 
to fulfill its obligation and comply 
Authority's directions, penal 
consequences shall follow. 
 
The allottee is also entitled for 
compensation in the manner as 
provided under this Act and for this he 
has to file an application before the 
Adjudicating officer for adjudging 
compensation. 
 
 
 
 
This is again an obligation on the 
promoter where an allottee does not 
intend to withdraw from the project, he 
shall be paid, by the promoter. (There 
is no provision for compensation in 

Authority 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Adjudicating 
Officer  
 
 
 
 
 
 
 
 
 
Authority 
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of the possession, at such rate as may be 
prescribed. 
 
(2) The promoter shall compensate the 
allottees in case of any loss caused to him 
due to defective title of the land, on which 
the project is being developed or has been 
developed, in the manner as provided under 
this Act, and the claim for compensation 
under this sub-section shall not be barred by 
limitation provided under any law for the 
time being in force. 

 
 
 
 
 

this clause.) 
 
This provision relates to compensation, 
if an application is made by the allottee 
in regard to loss suffered by him due to 
defective title of land.  

 
 
 
 
Adjudicating 
Officer  

(3) If the promoter fails to discharge any 
other obligations imposed on him under this 
Act or the rules or regulations made 
thereunder or in accordance with the terms 
and conditions of the agreement for sale, he 
shall be liable to pay such compensation 
to the allottees, in the manner as provided 
under this Act 

 This sub-section generally obliges the 
promoter to pay compensation in case 
of failure to discharge any other 
liability under this Act, that is 
liabilities other than those listed under 
section 18 herein above or under 
section 12 or section 14 or section 19. 
This means that this clause 
of section 18 applies to all types of 
failures on part of the promoter to 
discharge any of the obligations under 
the Act. 
  
If a promoter fails to discharge any 
other obligation imposed upon it under 
this Act or the Rules & Regulations 
made thereunder or even in accordance 
with the agreement for sale, it shall be 
liable to pay compensation to the 
allottee in the manner as provided 
under the Act. 
 

Adjudicating 
Officer. 

19. Rights and duties of allottees.    
(1) The allottee shall be entitled to obtain 
the information relating to sanctioned plans, 
layout plans along with the specifications, 
approved by the competent authority and 
such other information as provided in this 
Act or the rules and regulations made 
thereunder or the agreement for sale signed 
with the promoter. 

 In case the allottee fails to 
receive from the promoter the 
information as mentioned in this sub-
section, the allottee may approach the 
Authority to issue necessary directions 
to the promoter to provide the 
necessary information which 
the allottee is entitled to receive. The 
Authority can issue appropriate 
directions to the promoter under 
section 37 read with section 34 (f). The 
Authority may initiate penal 
proceedings against the promoter for 
non-compliance of its directions 
under the provisions of section 
38/61/63 of the Act. 
 

Authority 

(2) The allottee shall be entitled to know 
stage-wise time schedule of completion of 
the project, including the provisions for 
water, sanitation, electricity and other 
amenities and services as agreed to between 
the promoter and the allottee in accordance 
with the terms and conditions of the 
agreement for sale. 

 In case the allottee fails to 
receive from the promoter the 
information as mentioned in this sub-
section, the allottee may approach the 
Authority to issue necessary directions 
to the promoter to provide the 
necessary information which 
the allottee is entitled to receive. The 
Authority can issue appropriate 
directions to the promoter under 
section 37 read with section 34 (f). The 
Authority may initiate penal 

Authority 
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proceedings against the promoter for 
non-compliance of its directions under 
the provisions of section 38/61/63 of 
the Act.  
 

(3) The allottee shall be entitled to claim 
the possession of apartment, plot or 
building, as the case may be, and the 
association of allottees shall be entitled to 
claim the possession of the common areas, 
as per the declaration given by the promoter 
under sub-clause (C) of clause (1) of sub-
section (2) of section 4. 

 In case the allottee or association of 
allottees is not given possession of 
apartment, plot or building, or the 
association is not given possession of 
the common areas, the aggrieved 
allottee or the association, as the case 
may be, may approach Authority for 
issuing necessary directions to the 
promoter which are binding on it. The 
Authority may initiate penal 
proceedings against the promoter for 
non-compliance of its directions under 
the provisions of section 38/61/63 of 
the Act. 
 

Authority 

(4) The allottee shall be entitled to claim 
the refund of amount paid along with 
interest at such rate as may be prescribed 
and compensation in the manner as 
provided under this Act, from the promoter, 
if the promoter fails to comply or is unable 
to give possession of the apartment, plot or 
building, as the case may be, in accordance 
with the terms of agreement for sale or due 
to discontinuance of his business as a 
developer on account of suspension or 
revocation of his registration under the 
provisions of this Act or the rules or 
regulations made thereunder. 

 
 
 
 
 
 
 
a. 
 
 
 
 
 
 
 
 
 
b. 

The provisions of section 19 (4) are the 
same as of section 18 (1) relating to 
return of investment of the 
allottee with prescribed rate of interest 
and also payment of compensation by 
the promoter although phrased in 
a different manner. 
 
The allottee can approach 
the Authority for relief of refund 
which is empowered to decide the 
complaint of allottee for return of 
investment with prescribed interest. If 
the promoter does not comply with the 
order of the Authority in this regard, 
the Authority can issue a recovery 
certificate for realizing the payable 
amount from the promoter as arrears of 
land revenue. 
 
The allottee may also file a 
complaint for compensation before 
the Adjudicating Officer which is 
the same relief as provided under 
Section 18(1). 
 

Authority  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Adjudicating 
Officer 
 

(5) The allottee shall be entitled to have the 
necessary documents and plans, including 
that of common areas, after handing over 
the physical possession of the apartment or 
plot or building as the case may be, by the 
promoter. 

 In case the allottee is not able to get 
necessary documents and plans 
after getting the physical possession of 
the real estate project for which the 
allottee is entitled, he may approach 
the Authority for issuing directions to 
the promoter for providing the 
documents mentioned in this sub-
section. 
The Authority may initiate penal 
proceedings against the promoter for 
non-compliance of its directions under 
the provisions of section 38/61/63 of 
the Act. 
 

Authority 

(6) Every allottee, who has entered into an 
agreement or sale to take an apartment, plot 
or building as the case may be, under 

 If allottee fails to make necessary 
payments as mentioned in this sub-
section, the promoter may approach 

Authority 
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section 13, shall be responsible to make 
necessary payments in the manner and 
within the time as specified in the said 
agreement for sale and shall pay at the 
proper time and place, the share of the 
registration charges, municipal taxes, water 
and electricity charges, maintenance 
charges, ground rent, and other charges, if 
any. 

the Authority for issuing directions to 
the allottee to do the needful. The 
directions of the Authority shall be 
binding on the allottee. 
The Authority may initiate penal 
proceedings against the allottee for 
non-compliance of its directions under 
the provisions of section 38/67 of the 
Act. 
 

(7) The allottee shall be liable to pay 
interest, at such rate as may be prescribed, 
for any delay in payment towards any 
amount or charges to be paid under sub-
section (6). 

 This sub-section obliges the allottee to 
pay interest as prescribed in 
the Rules for any delay in payments. 
In case of failure to make such 
payment, the promoter may proceed as 
per the agreement for sale read with 
provisions of the Act and Rules and 
may also approach the authority for 
issuing directions to the allottee. 
The Authority may initiate penal 
proceedings against the allottee for 
non-compliance of its directions under 
the provisions of section 38/67 of the 
Act. 
 

Authority 

(8) The obligations of the allottee under 
sub-section (6) and the liability towards 
interest under sub-section (7) may be 
reduced when mutually agreed to between 
the promoter and such allottee.  
 

 The liability of allottee u/S 19(6) & (7) 
may be reduced with mutual 
agreement/settlement.  

No complaint 
lies 

(9) Every allottee of the apartment, plot or 
building as the case may be, shall 
participate towards the formation of an 
association or society or cooperative society 
of the allottees, or a federation of the same.  

 The promoter may approach the 
Authority for appropriate directions to 
the allottee in case he does not abide 
by the provisions of this clause.  
The Authority may initiate penal 
proceedings against the allottee for 
non-compliance of its directions under 
the provisions of section 38/67 of the 
Act.  
 

Authority 

(10) Every allottee shall take physical 
possession of the apartment, plot or 
building as the case may be, within a period 
of two months of the OC issued for the said 
apartment, plot or building, as the case may 
be.  

 The promoter may approach the 
Authority for directions to the allottee 
for compliance of the obligation cast 
upon him as mentioned in this sub-
section. The Authority may initiate 
penal proceedings against the allottee 
for non-compliance of its directions 
under the provisions of section 38/67 
of the Act. 
  

Authority 

(11) Every allottee shall participate towards 
registration of the conveyance deed of the 
apartment, plot or building, as the case may 
be, as provided under sub-section (1) of 
Section 17 of this Act. 

 The promoter may approach the 
Authority for appropriate directions to 
the allottee in case he does not abide 
by the provisions of this clause.  
The Authority may initiate penal 
proceedings against the allottee for 
non-compliance of its directions under 
the provisions of section 38/67 of the 
Act. 
 

Authority 

S.12, 14, 18 & 19  The Adjudicating Officer has the 
power to award compensation under 
section 18(3) in pursuance to the 

Adjudicating 
Officer 
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provisions of sections 71 & 
72 in the conditions other than those 
specified in sections 18(1)&(2), if any 
promoter fails to discharge any other 
obligation imposed on it under the Act 
or the rules or regulations made 
thereunder or in accordance with the 
terms and conditions of the agreement 
for sale, (it shall be liable to pay such 
compensation to the allottees, in the 
manner as provided in Section 18(3), 
which covers adjudication of 
compensation under Section 12, 14 & 
19.) 
 
 
 
 
 
 
 
 

SECTION/SUB-SECTION/RULE ACTION FOR ENFORCEMENT 
OF ORDER 

JURISDICTION 

S 40 (1)- Recovery of amounts payable by 
a promoter to an allottee 
 
(1) If a promoter or an allottee or a real 
estate agent, as the case may be, fails to pay 
any interest or penalty or compensation 
imposed on him, by the adjudicating officer 
or the Regulatory Authority or the 
Appellate Authority, as the case may be, 
under this Act or the rules 
and regulations made thereunder, it shall be 
recoverable from such promoter or allottee 
or real estate agent, in such manner as may 
be prescribed as an arrears of land revenue. 
 
Rule 23. Subject to the provisions of sub-
section (1) of section 40, the recovery of the 
amounts due as arrears of land revenue 
shall be carried out in the manner provided 
in local laws. 

Section 40 sub-section (1) has three tracks: 
 
Order of the Authority, order of the 
Adjudicating Officer and the order of the 
Appellate Tribunal. 
If the promoter does not return the amount 
payable to the allottee within the time 
specified in such order, the same can be 
recovered from the promoter as arrears of 
land by issuing a recovery certificate to the 
concerned Collector in the matter. 
The allottee has to move an application for 
the enforcement of the said order using the 
facility provided by the Authority or the 
Appellate Tribunal, as the case may be. 
Appellate Tribunal may direct that recovery 
certificate in pursuance of its order shall be 
issued by the Authority or the Adjudicating 
Officer, as the case may be. 

Depending on 
the order: 
 
 
Authority  
Or 
Appellate 
Tribunal 

S 40 (2). Enforcement of orders other 
than money orders:  
 
If any adjudicating officer or the 
Regulatory Authority or the Appellate 
Tribunal, as the case may be, issues any 
order or directs any person to do any act, or 
refrain from doing any act, which it is 
empowered to do under this Act or the rules 
or regulations made thereunder, then in case 
of failure by any person to comply with 
such order or direction, the same shall be 
enforced, in such manner as may be 
prescribed. 

Rule 24. For the purpose of sub-section (2) 
of section 40, every order passed by the 
adjudicating officer, regulatory authority or 
Appellate Tribunal, as the case may be, 

The provisions of section 40 sub-section (2) 
and  rule 24 have three tracks: 
The Authority, the Adjudicating 
Officer and the Appellate Tribunal are 
empowered to enforce their orders or 
directions in the same manner as if these 
are decrees of a Principal Civil Court in a 
suit pending before it. 
The allottee/complainant has to move an 
application for enforcement of the order 
under question before the Authority or the 
Adjudicating Officer or the Appellate 
Tribunal, as the case may be 

Authority  
Or 
Adjudicating 
Officer  
Or 
Appellate 
Tribunal 
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under the Act or the rules and regulations 
made thereunder, shall be enforced by the 
adjudicating officer, regulatory authority or 
the Appellate Tribunal in the same manner 
as if it were a decree or order made by the 
principal civil court in a suit pending 
therein and it shall be lawful for the 
adjudicating officer, regulatory authority or 
Appellate Tribunal, as the case may be, in 
the event of its inability to execute the 
order, send such order to the principal civil 
court, to execute such order either within 
the local limits of whose jurisdiction the 
real estate project is located or in the 
principal civil court within the local limits 
of whose jurisdiction the person against 
whom the order is being issued, actually 
and voluntarily resides, or carries on 
business, or personally works for gain. 

 

11.26 The domain of exercising powers by the authority and the adjudicating 

officer are different. If the purpose of complaint is compensation then it is 

the adjudicating officer not only in respect of sections 12, 14, 18 or 19 but 

also on failure of promoter to fulfill his obligations in any other 

provisions of the Act or the rules or regulation made there under or as per 

terms and condition in the agreement for sale as mentioned in Section 

18(3) giving sweeping powers to the adjudicating officer for deciding 

compensation in the eventuality of failure of promoter to fulfill the 

obligations. If the purpose of complaint is to initiate penal proceedings 

against the defaulting promoter, real estate agent or allottee, then the 

power to entertain such complaints vest with the authority. Similarly in 

case of failure of promoter to fulfill any obligations cast on him, the 

complainant may also make a request to the authority for ensuring 

compliance of the obligations by the promoter, real estate agent or 

allottee, including the compliance of obligations of promoters mentioned 

in sections 12, 14, 18 or 19 except the power to adjudge compensation. 

The power to file complaint for prosecution in certain cases also vests 

with the authority and not with the adjudicating officer. The cognizance 

of offence under the Act can be taken only on a complaint made in 

writing by the authority or by any officer authorized for this purpose. 
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11.27 In the eventuality of failure of promoter to give possession in accordance 

with the terms and conditions of agreement for sale, the allottee has two 

options:- 

(1)  Where allottee wishes to withdraw from the project - 

the promoter shall be liable on demand to the allottee without 

prejudice to any other remedy available to return the amount received 

by him with interest at the rate as may be prescribed. In this case there 

are two obligations of the promoter:- 

(a)  to return of the amount received by him along with interest at the 

prescribed rates; 

(b)  to make payment of compensation in the manner as provided under 

this Act. 

(2)  In case allottee doesn’t intend to withdraw – 

(a)   in this case allottee shall be paid by the promoter interest at the  

prescribed rates for every month of delay till the handing over of 

possession at the rate as may be prescribed. 

(b)   In the second option there is no direct provision of compensation. 

In the first case, where the allottee wishes to withdraw from the project, 

there is a liability on the promoter to return the amount received by him 

on demand to the allottee along with interest at the prescribed rates. If the 

promoter fails to fulfill his obligations, then the allottee is at liberty to 

approach the authority for compliance of the obligations imposed under 

section 18(1) keeping in view the provisions contained in section 34(f). 

This is a plain and simple obligation to be fulfilled by the promoter and 

nothing is to be adjudged as the promoter is to return the amount received 

by him and interest at the prescribed rates. In this case directions issued 

by the authority to the promoter to return the amount received by him 

alongwith interest at the prescribed rate are binding on the promoter and 

in case of non-compliance penal proceedings may be initiated against the 

promoter. The second part of this obligation is payment of compensation 

in the manner as provided under this Act. If compensation demanded by 

the allottee is paid by the promoter nothing remains to be decided 

regarding compensation. In case promoter fails to pay compensation as 
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demanded by the allottee then in that eventuality role of adjudicating 

officer will come and the adjudicating officer shall adjudge the 

compensation on an application made by the complainant/allottee. 

The words ‘compensation’ the manner as provided in the Act is to be 

noted. The manner has been provided in section 71(2), 71(3) and section 

72. The application for adjudging compensation shall be dealt with by the 

adjudicating officer as provided in sections 71(2) and section 71(3). The 

purpose of inquiry by the adjudicating officer is to satisfy himself that the 

person has failed to comply with provisions of any of these sections 

specified in sub-section 71(1). He may direct to pay such compensation 

or interest as he thinks fit in accordance with the provisions of any of 

these sections i.e. sections 12, 14, 18 or 19. The power to give 

compensation herein is limited to the compensation in accordance with 

the provisions of any of these sections i.e. compensation as mentioned in 

section 12, 14(3),18(1), 18(2), 18(3) and section 19(4). The adjudicating 

officer has no powers to issue directions for compliance of obligations by 

the promoter. He has powers only to decide compensation in case of 

violations of the obligations by the promoter. The application for 

compensation in such eventuality is maintainable only with the 

adjudicating officer and not with the authority. The allottee may also give 

application for ensuring compliance of the obligations by the promoter to 

the authority and authority may issue directions for compliance of the 

obligations. 

So, this part is an automatic obligation on the promoter for which nothing 

is to be adjudged by the adjudicating officer where this obligation is 

mandatory in nature and in case of its non-compliance the allottee may 

approach the authority and authority is duty bound to ensure compliance 

by the promoter and shall issue directions accordingly. 

The authority may also initiate penalty proceedings apart from giving 

directions to return the amount with prescribed interest as has been 

provided under this sub-section. But this will be applicable only 
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prospectively. The matter left to the adjudicating officer is only about 

adjudging the compensation or interest nothing more, nothing less. 

Keeping in view the above position whenever the complaint is made to 

the authority even in case of failure by the promoter to discharge his 

obligations under section 18(1) and request is made to the authority for 

ensuring compliance, i.e. return of amount received by the promoter 

along with prescribed interest, the authority is well within its powers to 

issue directions to the promoter to return the amount  along with the 

interest as prescribed, exercising the powers vested in the authority under 

section 34(f) and section 37. Here, the interest is also mentioned as the 

interest as prescribed. The interest rate has been prescribed in the rules. 

So as far as this interest as prescribed in the rules is concerned is different 

than the interest as provided in sections 71(3) and 72 compensation or 

interest as the case may be. 

11.28 On examining the provisions of Section 72 with the provision of Section 

18 the position emerges as under:- 

A. The interest in both the sections are distant, as in section 18 the 

interest is coupled with the suffix at such rate as may be 

prescribed, but not in section 72, meaning thereby the Adjudicating 

Officer is not bound by the rate of interest as may be prescribed 

and he is free to quantify the compensation or interest according to 

the facts and circumstances of a case and the evidences produced.  

 
B. The calculation of interest in section 18 is dependent on the rate 

prescribed, which is static and the period of delay, but in section 72 

there are 4 factors which are to be mandatorily kept in mind by the 

Adjudicating Officer. 

 
C. Numerous reliefs can be claimed under section 18 from the 

Authority, whereas in section 71 and 72 the Adjudicating Officer 

may only direct to pay such compensation or interest, as the case 

may be, as he thinks fit. 
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11.29 The Hon’ble Supreme court in the case of M/s. NEWTECH 

PROMOTERS AND DEVELOPERS PVT. LTD Vs STATE OF U.P. 

and Others [2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 357] while 

dealing with the jurisdiction of the Authority and the Adjudicating officer 

under the provision of the Real Estate (Regulation and Development) Act, 

2016 has framed a question as follows:-  

“1. Whether the authority has jurisdiction to direct return/refund 

of the amount to the allottee under Sections 12, 14, 18 and 19 of 

the Act or the jurisdiction exclusively lies with the adjudicating 

officer under Section 71 of the Act?” 

After elaborate discussion, the Hon’ble Apex court at paragraph 86 held 
that: 

 

“ 86. From the scheme of the Act of which a detailed reference 

has been made and taking note of power of adjudication 

delineated with the regulatory authority and adjudicating 

officer, what finally culls out is that although the Act indicates 

the distinct expressions like ‘refund’, ‘interest’, ‘penalty’ and 

‘compensation’, a conjoint reading of Sections 18 and 19 

clearly manifests that when it comes to refund of the amount, 

and interest on the refund amount, or directing payment of 

interest for delayed delivery of possession, or penalty and 

interest thereon, it is the regulatory authority which has the 

power to examine and determine the outcome of a complaint. At 

the same time, when it comes to a question of seeking the relief 

of adjudging compensation and interest thereon under Sections 

12, 14, 18 and 19, the adjudicating officer exclusively has the 

power to determine, keeping in view the collective reading of 

Section 71 read with Section 72 of the Act. If the adjudication 

under Sections 12, 14, 18 and 19 other than compensation as 

envisaged, if extended to the adjudicating officer as prayed that, 

in our view, may intend to expand the ambit and scope of the 

powers and functions of the adjudicating officer under Section 
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71 and that would be against the mandate of the Act 2016”. 

11.30 On examination of the above finding of the Hon’ble Apex Court with the 

provision of the section 18 of the Act 2016, it is clear that when the 

Allottee decides to stay in the project even due to delay in handing over of 

the possession, he shall be paid, by the promoter, interest for every month 

of delay, till the handing over of the possession, at such rate as may be 

prescribed, meaning thereby in this situation the Allottee is entitled for 

interest for every month of delay till the handing over of the possession, at 

such rate as may be prescribed, and not “compensation“ as the Suffix 

“including compensation” in case of seeking refund due to delay beyond 

the period prescribed in the agreement .   

 
11.31 The scheme of the provisions of Section 18 of the Act 2016 clearly 

provides that in cases where the Allottee intends to stay in the project, the 

Allottee is entitled only for interest as per the rate prescribed and its 

jurisdiction of determination lies in the regulatory authority and not with 

Adjudicating Officer, and hence the Adjudicating Officer cannot grant 

interest as compensation, because the Statute does not provide any scope 

of compensation in such situation. 

11.32 From the aforementioned discussion, it is clear that the Act of 2016 

provides a mechanism for determination of interest as per the rate 

prescribed by the Regulatory Authority for the delay in handing over 

possession of the unit to the allottee and promoter is required to pay 

interest for every months’delay in handing over of possession, if the 

allottee wishes to stay with the project.  

 Further, if allottee seeks refund of the amount by withdrawing from the 

project then such refund could be together with interest as may be 

prescribed and would be independent of the compensation payable to an 

allottee either in terms of Section 18(1), (2) & (3) of the Act read with 

other provisions as well as for violation of the terms and conditions of the 

agreement excluding the claim of delay in possession. The issue no. (1) is 

decided accordingly. 
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12. The question no. (2) requires us to examine as to whether there was a 

delay in completion of the Project in question? 

12.1 As per Clause (N) of the Brochure, the possession was likely to be given 

by the appellant/promoter to the respondent within 2 to 3 years from the 

date of issue of Allotment Letter dated 11.02.2011. The offer of 

possession was finally given on 22.11.2016, but subsequently on account 

of re-allocation of unit due to farmers’ agitation, vide offer letter dated 

23.03.2019, the offer of the originally booked unit was given. The 

conveyance deed was executed on 14.08.2019 and possession was given 

on 28.08.2019. The appellant itself admitted delay in offer of possession 

of the flat in question in pursuance to the allotment letter dated 

11.02.2011 on various reasons. The OC/CC of the project was issued by 

the competent authority on 29.05.2023 w.e.f. 25.07.2019.  

12.2 Thus, there was delay in completion of the project/unit. The issue no. (2) 

is decided accordingly.  

13. The issue no. (3) requires us to examine as to whether an offer of 

possession can be given by any promoter without having received the 

completion/occupation certificates from the competent authority or it is 

necessary and mandatory to obtain the same before offering possession 

and asking allottee to settle the account and satisfy the final demand, 

under the Scheme of the Act and Rules 2016 read with U.P. Apartment 

(Promotion of Construction, Ownership & Maintenance) Act 2010? 

13.1 In order to appreciate the issue, we examine Section 2(q) and Section 

2(zf) of the Act of 2016, which defines Completion & Occupancy 

Certificate, the same are extracted as follows:- 

“Section 2:- Definitions - In this Act, unless the context otherwise 
requires,- 

………………………………………………………………………………………
…………………………………………………… 

“Section 2 (q) "completion certificate" means the completion certificate, 
or such other certificate, by whatever name called, issued by the 
competent authority certifying that the real estate project has been 
developed according to the sanctioned plan, layout plan and 
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specifications, as approved by the competent authority under the local 
laws;” 

“Section 2 (zf) "occupancy certificate" means the occupancy certificate, 
or such other certificate by whatever name called, issued by the 
competent authority permitting occupation of any building, as provided 
under local laws, which has provision for civic infrastructure such as 
water, sanitation and electricity;” 

13.2 On examination of the provisions of Section 2 (q) and Section 2(zf), we 

find that completion certificate is basically a certificate issued by the 

competent authority certifying that the Real Estate Project has been 

developed according to the sanctioned plan, lay out plan and 

specifications, as approved by the competent authority under the local 

laws. On the other hand, the occupancy certificate is issued by the 

competent authority permitting occupation of any building, as provided 

under local laws, which has provision for civic infrastructure such as 

water, sanitation and electricity etc. 

13.3 Similarly, Section 4(5) of the U.P. Apartments Act, 2010 prescribes for 

Completion Certificate, which reads as follows:- 

“Section 4(5) of the U.P. Apartments Act, 2010:- An apartment may be 
transferred by the promoter to any person only after obtaining the 
completion certificate from the prescribed sanctioning authority 
concerned as per building bye-laws. The completion certificate shall be 
obtained by promoter from prescribed authority [within the period 
specified for completion of the project in the development permit or the 
building permit as the case may be] Provided that if the construction 
work is not completed within the stipulated period, with the permission of 
the prescribed authority; 

Provided further that if the completion certificate is not issued by the 
prescribed sanctioning authority within three months of submission of the 
application by the promoter complete with all certificates and other 
documents required, the same shall be deemed to have been issued after 
the expiry of three months. 

Explanation: For the purposes of this sub-section "completion" means 

the completion of the construction works of a building as a whole or the 

completion of an independent block of such building, as the case may 

be.” 
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13.4 Section 4(5) of the U.P. Apartments Act 2010 clearly lays down that an 

apartment may be transferred by the Promoter to any person (allottee) 

only after obtaining the C.C. from the prescribed sanctioning authority 

concerned as per building by-laws. The C.C. is required to be obtained 

by the Promoter, meaning thereby that Allottee has no role to play in 

obtaining C.C. from the prescribed authority. A Promoter is required to 

first obtain C.C./O.C. from the prescribed authority, only thereafter 

register conveyance deed of the real estate in favour of the Allottee(s) 

and a legal & habitable possession can be offered to the Allottees. 

13.5   The issue of offering handing over possession prior to obtaining 

occupancy certificate was also examined by the Hon’ble Supreme Court 

in Civil Appeal Nos. 1232 and 1443-1444 of 2019 R.V. 

Prasannakumaar and ors. Vs. Mantri Castles Pvt. Ltd. and ors.decided 

on 11.02.2019 wherein it has been observed that possession cannot be 

handed over prior to obtaining occupancy certificate.  

13.6 In view of the aforesaid analysis, we are of the considered view that as 

per the provisions of the U.P. Apartments Act, 2010 read with the 

provisions of Act, 2016 a Promoter is required to offer legal and 

habitable possession to the allottees only after obtaining C.C./O.C. and 

ask for clearing dues by raising final demand.  Issue no. (3) is decided 

accordingly. 

14. The issue no. (4) requires us to examine as to whether the respondent is 

entitled for interest for the delay in possession of the allotted unit/flat and 

if yes, what rate of interest is required to be paid by the 

promoter/appellant to the allottee/respondent? 

14.1 Section 18 (1) of the Act clearly provides that if an Allottee wishes to 

withdraw from the Project on the ground that the Promoter is unable to 

give possession in accordance with the Agreement for Sale within the 

date specified therein, then the Promoter shall return the amount received 

from the Allottee in respect of that property with interest and 

compensation, on the Allottees’ demand. The power of exercising the 

option of either staying in the Project or for withdrawing from it lies only 
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with the Allottees under the provisions of Section 18 (1) of the Act. 

Further, Section 19(4) of the Act 2016 gives right to the allottees to claim 

refund along with interest and/or compensation in case the Promoter fails 

to give possession of the apartment in accordance with the terms and 

conditions of Agreement for sale. 

14.2 The Hon’ble Bombay High Court in the case of Neelkamal Realtors 

Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558 

observed as under:-- 

"Section 18(1)(b) lays down that if the promoter fails to complete 
or is unable to give possession of an apartment due to 
discontinuance of his business as a developer on account of 
suspension or revocation of the registration under the Act or for 
any other reason, he is liable on demand to the allottees, in case 
the allottee wishes to withdraw from the project, without prejudice 
in this behalf including compensation. If the allottee does not 
intend to withdraw from the project he shall be paid by the 
promoter interest for every month's delay till handing over of the 
possession. The requirement to pay interest is not a penalty as the 
payment of interest is compensatory in nature in the light of the 
delay suffered by the allottee who has paid for his apartment but 
has not received possession of it. The obligation imposed on the 
promoter to pay interest till such time as the apartment is handed 
over to him is not unreasonable. The interest is merely 
compensation for use of money". 
 

14.3  Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF 

Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming 

the view taken in the Judgment in Pioneer’s case the Hon’ble Supreme 

Court held that the term of the agreement authored by the Developer does 

not maintain a level platform between the Developer and the flat 

purchaser. The stringent terms imposed on the flat purchaser are not in 

consonance with the obligation of the Developer to meet the time lines 

for construction and handing over possession, and do not reflect an even 

bargain. The failure of the Developer to comply with the contractual 

obligation to provide the flat within the contractually stipulated period, 

would amount to a deficiency of service. Given the one-sided nature of 

the Apartment Buyer’s Agreement, the consumer fora had the jurisdiction 
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to award just and reasonable compensation as an incident of the power to 

direct removal of deficiency in service. 

14.4   Recently the Hon’ble Supreme Court, while dealing with the provisions 

of Section 18 of the Act, 2016, in the case of M/S Imperia Structures 

Ltd. Vs. Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020, 

decided on 02.11.2020, vide para 23, was pleased to observe that the right 

so given to the allottee is unqualified and if availed, the money deposited 

by the allottee has to be refunded with interest at such rate as may be 

prescribed and the proviso to Section 18(1) contemplates a situation 

where the allottee does not intend to withdraw from the Project.  In that 

case he is entitled to and must be paid interest for every month of delay 

till the handing over of the possession.  It is upto the allottee to proceed 

either under Section 18(1) or under proviso to Section 18(1). 

14.5  U.P. Government framed "Uttar Pradesh Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter 

referred to as Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the rate 

of interest payable by the promoter or by the allottee respectively are 

defined in case of default by either of the party. These Rules are extracted 

below :-  

Rule 9.2(ii) 

The Allottee shall have the option of terminating the Agreement in 

which case the Promoter shall be liable to refund the entire money paid 

by the Allottee under any head whatsoever towards the purchase of the 

apartment, along with interest at the rate equal to MCLR (Marginal Cost 

of Lending Rate) on home loan of State Bank of India + 1% unless 

provided otherwise under the Rules, within forty-five days of receiving the 

termination notice:  

Provided that where an Allottee does not intend to withdraw from 

the Project or terminate the Agreement, he shall be paid, by the 

Promoter, interest at the rate prescribed in the Rules, for every month of 

delay till the handing over of the possession of the Apartment/Plot, which 
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shall be paid by the Promoter to the Allottee within forty-five days of it 

becoming due. 

 Rule 9.3 

The Allottee shall be considered under a condition of Default, on 

the occurrence of the following events : 

Rule 9.3(i) 

In case the Allottee fails to make payments for 2(two) consecutive 

demands made by the Promoter as per the Payment Plan annexed hereto, 

despite having been issued notice in that regard the Allottee shall be 

liable to pay interest to the promoter on the unpaid amount at the rate 

equal to MCLR (Marginal Cost of Lending Rate) on home loan of State 

Bank of India + 1% unless provided otherwise under the Rules. The 

Promoter must not be in default to take this benefit.  

14.6    On examination, we find that these Rules-2018 notified by U.P. 

Government are in consonance with the definition of interest as provided 

in Section 2(za) of the Act, in as much as that the interest chargeable from 

the allottee by the promoter, in case of default in payment as per demand, 

is equal to the rate of interest which the promoter is liable to pay to the 

allottee, in case of default/delayed possession on the part of promoter. 

14.7 We have come across various orders of the Regulatory Authority wherein 

it had granted interest at the rate of MCLR+1% per annum in case of 

delayed projects and had an occasion to examine the issue of rate of 

interest at MCLR+1% awarded by the Regulatory Authority in Appeal 

No. 295 of 2019 (U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari) 

decided on 20.02.2020 and held as follows:- 

“We feel that this imbalance is on account of the fact that the 
buyer/allottee has much less bargaining power as compared to the 
seller in the real estate market and therefore the buyers/allottees 
have no choice but to sign on such "dotted line", "one sided, unfair 
and unreasonable" terms and conditions/Agreements. We are 
therefore of the view that the rate of MCLR +1% , as prescribed by 
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the Government and as being ordered by the Regulatory Authority, 
be payable from the date of deposit of money in case the allottee 
wishes to withdraw from the project; and from the 
specified/expected date of possession in case the allottee wishes to 
stay in the project, would balance the equities and are just and fair 
and will fall within the term "interest at such rate as may be 
prescribed" as used in Sections 12, 18 & 19.........” 

14.8  The Hon’ble Supreme Court in Civil Appeal Nos. 4910-4941/2019 

DLF Homes Panchkula Pvt. Ltd. Vs. D. S. Dhanda etc.etc. with Civil 

Appeal Nos. 4942-4945/2019 DLF Homes Panchkula Pvt. Ltd. Vs. 

Sudesh Goel etc. decided on 10.05.2019 held in para 3 of the judgment as 

under:-- 

  “…… We feel it appropriate that, considering that the subject 

units in question are dwelling units, in a residential housing project, 

the rate of interest for house building loan for the corresponding 

period in a scheduled nationalized bank (take, State Bank of India) 

would be appropriate and logical, and, if floating/varying/different 

rates of interest were/are prescribed, the higher rate of interest 

should be taken for this instant computation.” 

 14.9 It is our considered view that drawing light from the Rules of 2018, and 

the fact that often and allottee/buyer has to supplement his savings by 

taking loan at the MCLR percent interest (compound), the simple rate of 

interest at MCLR+1 percent balances the equities and is in line with the 

word and spirit of the Act and can be taken as “interest at such rate as 

may be prescribed” as mentioned in Sections 12,18 and 19 of the Act, till 

the rate of interest for the purpose is notified by the State Government.  

14.10 Further, an allottee deposits amount under the hope and trust that he/she 

will get the flat within the time schedule advertised at the initial stage.  

There may be certain cases where allottees might be residing in rented 

houses and they might have managed their financial position in such a 

manner that after deposit of amount, they will get flats of their own and 

thereafter they will be free from payment of rent as then they will shift 

from rented houses to allotted flats but on account of inordinate delay in 
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delivery of possession of allotted flats, their financial calculations and 

legitimate expectations stand frustrated causing various types of financial 

losses to them.  On the other hand once the promoter/builder made offers 

and same are accepted by the allottees with legitimate expectation, the 

obligation cast upon the promoter/builder is to complete the same within 

the time schedule mentioned in the offer and if they fail to discharge the 

same the affected allottees are entitled to the interest and/or compensation 

for delayed delivery of possession, as the allottees have parted with 

money which was earning interest.  If an allottee chooses to remain in the 

project and in case the allottee seeks refund then he is entitled for interest 

on the deposited amount and/or compensation in accordance with the 

provisions of the Act 2016, which in our considered view will be in 

accordance with the principles of equity as well.  

14.11 In view of the aforementioned analysis, we are of the view that the 

respondent is entitled for interest on account of delayed possession and/or 

refund and the rate of interest i.e. MCLR+1% granted by the Regulatory 

Authority is fair, just and reasonable – as it balances the equities between 

the parties and the Regulatory Authority’s action is in accordance with 

the provisions of the Act. Issue no. (4) is decided in affirmative in favour 

of the respondent. 

15.  We have gone through the pleadings, record of the appeal and 

submissions of counsel for the parties as well as on the basis of aforesaid 

analysis, we do not find any illegality or perversity in the impugned order 

dated 31.10.2019 passed by the Regulatory Authority. The appeal is 

accordingly dismissed.  

16. 18.   Now the issue to be decided is as to what should be done of the pre-

deposit made by the appellant/promoter in compliance of the provisions of 

Section 43(5) of the Act in case of dismissed appeal. 

16.1 The aims and objects of the Act provide for regulation and promotion of 

the real estate sector in an efficient and transparent manner and to protect 

the interests of the consumers in real estate sector. Proviso to Section 43(5) 

of the Act specifically provides that where a promoter files an appeal with 
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the Appellate Tribunal, it shall not be entertained without the promoter first 

having deposited with the Appellate Tribunal at least 30% of the penalty, or 

such higher percentage as determined by the Appellate Tribunal, or the 

total amount to be paid to the allottee including interest and compensation 

imposed on him before the said appeal is heard. The intent of the 

legislature is quite clear from the wording of proviso to Section 43(5) of the 

Act that the interest of the consumers i.e. allottees/buyers be protected. 

The intent of the legislature in laying down the provision of pre-deposit of 

the amount of penalty or any other amount payable to the allottee by the 

promoter before the appeal can be heard in the Appellate Tribunal, has 

been elucidated by the Hon’ble Apex Court in paragraph 127 of its 

judgment in the Civil Appeal Numbers 6745-6749 of 2021 M/s Newtech 

Promoters and Developers Pvt. Ltd. Vs. State of UP and others, the 

same reads as under:- 

“127. It may further be noticed that under the present real 
estate sector which is now being regulated under the 
provisions of the Act 2016, the complaint for refund of the 
amount of payment which the allottee/consumer has 
deposited with the promoter and at a later stage, when the 
promoter is unable to hand over possession in breach of the 
conditions of the agreement between the parties, are being 
instituted at the instance of the consumer/allottee demanding 
for refund of the amount deposited by them and after the 
scrutiny of facts being made based on the contemporaneous 
documentary evidence on record made available by the 
respective parties, the legislature in its wisdom has intended 
to ensure that the money which has been computed by the 
authority at least must be safeguarded if the promoter intends 
to prefer an appeal before the tribunal and in case, the 
appeal fails at a later stage, it becomes difficult for the 
consumer/allottee to get the amount recovered which has 
been determined by the authority and to avoid the 
consumer/allottee to go from pillar to post for recovery of the 
amount that has been determined by the authority in fact, 
belongs to the allottee at a later stage could be saved from 
all the miseries which come forward against him.” 
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The Hon’ble Apex Court has clearly held that the legislature in its wisdom 

intended to ensure that the money which has been computed by the 

Authority at least must be safeguarded if the promoter intends to prefer an 

appeal before the Tribunal and in case, the appeal fails at a later stage, it 

should not be difficult for the consumer/allottee to get the amount 

recovered which has been determined by the Authority. It is in order to 

avoid the consumer/allottee to go from pillar to post for recovery of the 

amount that has been determined by the Authority, that the legislature has 

in its wisdom laid the condition of pre-deposit by the promoter under 

Section 43(5) of the Act. 

16.2 Section 40(1) of the Act of 2016 provides for a mechanism for recovery of 

interest or penalty or compensation and enforcement of orders etc. of the 

A.O. or the Regulatory Authority, or the Appellate Tribunal and the same 

shall be recoverable in such manner as may be prescribed as an arrears of 

land revenue. The Hon’ble Apex Court vide paragraph 140 in M/s 

Newtech Promoters and Developers Pvt. Ltd. Vs. State of UP (supra) 

was pleased to observe that:- 

“140. It is settled principle of law that if the plain 

interpretation does not fulfill the mandate and object of the 

Act, this Court has to interpret the law in consonance with the 

spirit and purpose of the statute. There is indeed a visible 

inconsistency in the powers of the authority regarding refund 

of the amount received by the promoter and the provision of 

law in Section 18 and the text of the provision by which such 

refund can be referred under Section 40(1). While 

harmonizing the construction of the scheme of the Act with the 

right of recovery as mandated in Section 40(1) of the Act 

keeping in mind the intention of the legislature to provide for a 

speedy recovery of the amount invested by the allottee along 

with the interest incurred thereon is self explanatory. 

However, if Section 40(1) is strictly construed and it is 

understood to mean that only penalty and interest on the 
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principal amount are recoverable as arrears of land revenue, 

it would defeat the basic purpose of the Act.” 

As can be seen from the above observations, Hon'ble Supreme Court has 

held that even the principal amount invested by the allottee can be 

recovered as arrears of land revenue under Section 40(1) of the Act. It is 

further clarified by Hon'ble Supreme Court that the intention of the 

legislature is to provide a mechanism for early recovery of the amount 

invested by the allottee along with the interest incurred thereon.  

16.3 Rule 23 of the U.P. Real Estate (Regulation and Development) Rules, 2016 

provides that subject to the provisions of Section 40(1), the recovery of the 

amounts due as arrears of land revenue shall be carried out in the manner 

provided in the local laws. As Rule 23 has been framed under the 

provisions of Section 40(1) of the Act, the observations of Hon'ble 

Supreme Court on Section 40(1) shall equally apply to Rule 23 of the Rules 

2016. 

16.4 Although Section 40(1) of the Act of 2016 gives powers to the Appellate 

Tribunal to enforce its decisions, but the Tribunal does not have adequate 

infrastructure and the required sufficient human resource to determine and 

certify the amount due from the appellant/promoter to be paid to the 

respondent/allottee. 

It is our considered view that as per provisions of the Act and as per the 

observations made by the Hon’ble Apex Court, it is the duty of the 

Tribunal to arrange to transfer the pre-deposited money to the concerned 

allottee/consumer in case the promoter’s appeal is dismissed. However, 

since the promoter might not have paid the full payable amount or there 

being a prospect of some amount having already been recovered from the 

promoter under execution proceedings at the level of the Authority or AO, 

it is just and lawful that the Tribunal transfers the amount to the Authority 

for transferring the same to the allottee/consumer after due diligence at its 

end and to recover any additional amount which could be due to be paid by 

the promoter; or return to the promoter any amount that could be in excess 

of the entitlement of the allottee/consumer. 
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The calculation of the exact amount due to be paid to the 

respondent/allottee normally is to be determined up to the date of actual 

payment. As the facts and figures are available with the Regulatory 

Authority, which is executing its or A.O’s original order, therefore, due 

diligence is required while calculating the amount payable, interest thereon, 

as well as verification of the payments made by the allottee from time to 

time, etc. 

16.5 In the instant case, this Tribunal while upholding the order of Regulatory 

Authority dated 31.10.2019 has dismissed the appeal filed by the promoter. 

We, therefore, direct the Registry to transfer the entire amount deposited by 

the appellant/promoter under the provisions of Section 43(5) of the Act to 

the concerned account of the U.P. Real Estate Regulatory Authority (U.P. 

RERA). Further, we direct the Regulatory Authority to dispose of this 

amount during the execution proceedings in accordance with its order dated 

31.10.2019. 

16.6  The functioning of the Tribunal became paperless from January 2022, but 

the system for depositing payment through online mode by the litigants 

under different heads could not be made operational and the same was to be 

deposited by the litigants in the shape of Bank Draft, but subsequently NIC 

and State Bank of India succeeded in providing solution for making 

payment under all the heads through online mode and the State Bank of 

India also agreed to convert the amount deposited by the promoter under 

Section 43(5) of the Act into fixed deposit indicating complaint number, 

appeal number etc. within 24 hours for a period of 60 days with auto 

renewal thereafter, so that after decision in the appeal the amount be 

released as per direction of the Hon’ble Tribunal along with accrued 

interest on the said fixed deposit. 

16.7 Discussion was made with the officials of the State Bank of India regarding 

providing benefit of interest on the deposited amount in the pending 

appeals. SBI also agreed to convert the amount deposited in different 

appeals, on the details provided by the Tribunal, into Fixed Deposits for a 

period of 60 days with auto renewal thereafter in the pending appeals. 
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Accordingly, in all the pending appeals of the promoters, the amount 

deposited in pursuance to the provisions of Section 43(5) of the Act has 

been converted into fixed deposit in the month of June, 2023. 

16.8 Registry is directed to take steps for redemption of the amount of fixed 

deposit in the instant appeal and send the same to the Regulatory Authority 

to be taken care as per the directions hereinabove.  

16.9  It will be the liability of the beneficiary to pay the income tax on the 

interest earned on the deposited amount, if any.  

 
Dated: 18.09.2023  
Shakir/Tanveer/-   (K.K. Jain)        (D.K. Arora) 

 


