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The instant appeal has been preferred by the appellants- Flat Owners of Block A, B
and C of Lion Enclave through their duly authorized representative, Shri Shailesh
Kumar Tiwari against the impugned judgment and order dated 11.02.2019 passed
by the learned Regulatory Authority, Lucknow in complaint nos. 320188133 and
420188760. Vide this impugned order the learned Authority has dismissed the
complaints of complainants, wherein the complainants/appellants have prayed for:

(1)  to demolish unapproved flats;

(1)  to direct the developer to refund money for extra 32% area;

(i11)  to direct the developer to complete the pending work; and

(iv)  to direct the developer to form a Society as earliest possible

hence, this appeal.

The necessary facts giving rise to the present appeal are being narrated hereunder.

That the appellants (Flat owners/allottees of the Lion Enclave) through their
authorized representative Shri Shailsh Kumat Tiwari have preferred two separate
complaints against the developer of the said project, namely K.B.N. Infratech Pvt.
Ltd. before the U.P. Real Estate Regulatory Authority, Lucknow bearing nos.
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320188133 & 420188760 alleging numerous discrepancies of the opposite party,
builder as, reduction in the land area of the project, construction of 42
illegal/unapproved flats, compromising the promised amenities, wrongful
calculation of super built up area, premises not yet butted and bounded, not
providing the tax payment receipts, audit of the account of the promoter,

compensation for the delay in completion of the project etc.

That as the subject matter of both the complaints bearing nos. 320188133 &
420188760 was same as such vide order dated 20.04.2018 passed by the
Regulatory Authority, the complaint no. 420188760 was directed to be linked with
complaint no. 320188133 and was accordingly disposed off.

That the appellants in both their complaints and in their subsequent pleadings on
affidavits have averred several discrepancies on the part of developer and have
sought action against the developer as per the statutory provisions of Real Estate
(Regulation and Development) Act and Rules. However, initially in both the
complaints made online, due to limitation of maximum 500 character to make the
submission, the appellants have very briefly asserted their grievance and relief
which was later on duly elaborated in their subsequent affidavits. Further this fact
pertaining to the limitation of words in submission of online complaint was also
communicated by the appellants to the RERA Authority on its official e-mail id on
18.12.2018.

That the appellants in their online complaint bearing complaint no. 420188760
have specifically averred that (a) the developer has reduced the original area of the
project (b) raised illegal construction and unapproved flats and has compromised

the promised amenities and green area (c) the developer has calculated the cost of
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the flat using super-built up area (carpet area +approx 32% extra) and have sought
relief for physical verification of the land and provide original area (100875.33 sq.
ft) and to demolish the unapproved flats and for refund of their money for extra
32% and also to direct the developer for completion and handover of the project by

30™ April 2018 etc.

That in their online complaint bearing no. 320188133, the appellants have
specifically averred that the builder has committed different dates (almost 6
different dates) for completion of the project in the sale agreements of the flat
owners (10 such agreements were submitted by the appellants in support of their
complaint before the RERA Authority) revealing the different dates for completion
of the project as declared by the builder but then too, the maximum time frame to
complete the project was by December 2015 (with a grace period of 6 months) but
the opposite party/developer has failed to do so as such the appellants have sought
relief for direction to developer to form a society at the earliest and to hand over
the apartment to the society completing the pending work within April 2018 and as
the project is inordinately delayed as such no further extension of the date of
completion of project may be given to the developer/builder and a case of fraud be
registered against the builder for misleading RERA and the flat owners.

That the appellants in their rejoinder affidavit filed in complaint no. 320188133,
have sought an interim relief to the effect that the adjudicating Authority may pass
order to restrain the builders/developer from closing the Lion Enclave project in
the light of application dated 27.03.2018 and from taking any action for
compounding of illegally constructed flats, until the conclusion of such inquiry of
until further orders and further that the adjudicating Authority may direct the
developer to make the entire premises of Lion Enclave butted and bounded as

promised in the agreements to sale and the map approved by the VDA in
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November 2011, within a stipulated time frame. The appellants in their said
rejoinder affidavit have further sought final relief to the effect that their prayers in
the complaint may kindly be allowed and suitable order/direction may kindly be
issued to protect their interests and in additional thereof, an exemplary penalty may
kindly be imposed upon the Builders/Developer and appropriate compensation
may also be awarded to the appellants/complainants.

That the opposite party contested the complaint no. 320188133 (along with the
linked complaint no. 420188760) and has filed its objections.

That the complaint No. 320188133 (along with linked complaint no. 420188760)
was heard finally on 17.12.2018 on its merits and the orders were reserved by the

U.P. Real Estate Regulatory Authority, Lucknow.

That pursuant to the judgment being reserved, the appellants have received an
intimation through e-mail dated 15.03.2019 from U.P. Real Estate Regulatory
Authority, Lucknow hereby intimating the appellants that their complaint no.
320188133 has been decided finally vide the order dated 11.02.2019 (impugned

herein).

That on the perusal of the impugned order dated 11.02.2019 the appellants were
shocked to notice that their complaint no. 320188133 have been decided in a
cursory manner and while deciding their complaint, the Authority below has
neither considered the linked complaint no. 420188760 nor considered the
pleadings and evidences as submitted by the appellants in support of the complaint

no. 320188133.

That the appellants instantly on date 25.03.2019, have made an application for

issuance of certified copy of the impugned order and other relevant documents,
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however, the same have been prepared by the U.P. Real Estate Regulatory
Authority, Lucknow only on date 24.04.2019 and have been served upon the
appellants on 30.04.2019.

That a bare perusal of the impugned order illustrates that the same has been passed
only in consideration of online brief complaint no. 320188133 of the appellants
and while passing the impugned order the Authority below has consciously ignored
the entire pleadings and evidences submitted by the appellants and passed the
impugned order relying merely upon the report of Varanasi Development

Authority dated 07.02.2019.

That despite of the material breach of the buyer’s agreement and statutory
provisions of the Real Estate (Regulation and Development) Act and Rules, the
opposite party /developer has not been made liable for violation of statutory

provisions and has not been directed to compensate the appellants accordingly.

That it is being strenuously urged that the respondent developer is involved in
unfair trade practices and irregularities and its registration is liable to be revoked in

terms of section 7 (1)(c) of the RERA Act, 2016.

There has been an inordinate delay in completion of project which is still
incomplete owing to the fact that the same is still not butted and bounded as the
construction of boundary wall and gate of the project Lion Enclave is still
incomplete(video clipping as recorded on 16.12.2018 indicating status of the gates
on the northern side of the boundary wall of the apartment has also been submitted
but the same has also been overlooked by the RERA Authority) and all the work

for providing the amenities as promised in the brochure and also in accordance
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with the tripartite meeting of developer and land owner held with the flat buyers on
25.11.2017 1is also incomplete.

The completion certificate dated 21.12.2018 issued by the V.D.A., as relied
upon by the U.P. Real Estate Regulatory Authority in the impugned order is a mere
eyewash and the same has admittedly been issued only after the orders were
reserved (on date 17.12.2018) by the RERA Authority on the complaint of the
appellants. This fact itself is illustrative of the collusion between the V.D.A. and
the developer and also illustrates the non application of mind by the RERA
Authority while passing the impugned order.

That the developer has raised illegal flats contrary to the sanctioned map dated
19.11.2011 and has thus compromised the promised amenities and specifications
pertaining to community hall and gymnasium in each block, swimming pool,
landscaped area (Green Park and children’s play zone) of 15,000 sq. ft. The builder
further has specifically made the commitment for a community hall of size 3600
sq. ft. through a tripartite agreement signed between the builder, land owner and
the flat allottees/owners but no such commitments pertaining to the said amenities
were ever fulfilled by the builder.

In an effort to cover up his illegalities, the developer in collusion with the Varanasi
Development Authority has sought the compounding on a frivolous plea of
“Vastu” and has procured the order of compounding dated 02.06.2018 from the
VDA, which compounding in itself is illegal as the opposite party/developer
though has attempted to manipulate a certificate of consent from 33 allottees but it
is relevant to state at this juncture that out of the said 33 allottees, only 22 are the
allottees of approved flats as per the map approved by the Varanasi Development
Authority on 19.11.2011 and as the flats of the remaining 10 allottees did not exist
in the map approved by the VDA on 19.11.2011 as such the consent of the said
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remaining 10 allottees was totally invalid thereby automatically making the
compounding dated 02.06.2018 as illegal in the eyes of law and also contrary to
the provisions of Section 14 of the RERA Act, 2016 as such the said compounding
dated 02.06.2018 made by the VDA was liable to be set aside/interfered with the
learned RERA Authority. Even the developer has executed the sale deeds of more
than 70 flats much prior to his making the application for compounding for which
reason he was not allowed to apply for any such compounding without the specific

written consent of the said flat owners having registered sale deeds in their favour.

That it is further submitted that the opposite party/developer did not open any
escrow account before the notification of RERA in May 2017, but after its
registration in RERA, the opposite party was statutorily required to maintain a
separate account for the project. The opposite party despite of having charged the
necessary taxes from to be buyers, did not provide any receipts of the said taxes as

claimed to have been timely deposited in the Government account.

That the opposite party/developer has executed the sale deeds charging 20% extra
over the super built up area of the flat, despite of the fact that the super built up
area of the flat itself included all the amenities, as such there was no occasion for

the opposite party to have charged an extra 20%from every flat owner.

That the opposite party/developer has got the society registered on 25.10.2018, 1.e.
much after the filing of the complaint case in RERA. Further the opposite party has
got the society registered in name of “KBN Lion Enclave Welfare Society” while
the sale deed of the allottees has been executed in the name of “Lion Enclave”. The
opposite party is intentionally trying to create gaps in the documents with malafide

intentions. Furthermore, the opposite party did not disclose the ad-hoc executive
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committee of the society and has purposely and deliberately included the majority
of those flat owners in the said ad-hoc executive committee, whose flats are being
claimed to be illegal with a very obvious reason that they would support the

opposite party on this issue to protect their respective vested interests.

That according to the agreement dated 24.05.2011, the developer admits the time
limit of completion of project as forty eight (48) months with further grace period
of six (6) months. However, the developer himself has sought the completion
certificate on 19.10.2018 1i..e during the pendency of the complaint of the
appellants. Likewise, the developer has shown the terms of completion of project
as “30™ April 2019” while applying for registration under RERA Act, 2016.
Although these dates are also under dispute as the project is still not complete but
even as per the own claim of developer, the project has eventually taken a total
time period of Eighty Two (82) months for completion, resulting into a delay of
twenty eight (28) months, for which the developer is liable to pay compensation to

the flat owners.

That even the report of Varanasi Development Authority dated 07.02.2019, which
has become the source of impugned order, was admittedly sought at the back of the
appellants i.e. after the judgment was reserved by the RERA Authority and even
the said report (para 2) has not been duly considered in respect of delay in
completion of the project in question and no compensation has been allowed to the

appellants.

That it is further relevant to point out that the report of Varanasi Development
Authority dated 07.02.2019 has made it clear that the opposite party/developer,

contrary to the promise/assurances/inducements made by him in respect of the
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promised amenities and specifications pertaining to community hall and
gymnasium in each block swimming pool, landscaped area (Green Park and
children play zone) of 15000 sq. ft. did not make any provision/left any space in
the map submitted by him for sanction before the VDA and this is what the
appellants have been alleging in their complaint before the RERA Authority that
instead of the total land area of 1,00,875 sq. ft. as mentioned in the agreement
between the land owner and developer (and the said land area of 1,00,875 sq. ft has
also been specifically mentioned in the reports submitted by the valuers and
advocates of different banks for grant of home loans sought by the different
buyers/allottees), the developer has deliberately sought sanction of map for only
84,501.33 sq. ft. and thereafter again by raising illegal construction pertaining to
illegal flats has changed the land use of the approved plan and thereby has
compromised the promised facilities/amenities as swimming pool, gymnasium,

children play area etc. and even the community hall has not been provided in every

block.

That keeping in view the wrongs mentioned in the preceding paragraphs of this
appeal and prima facie reading of Section 7(1) (C)(A)(i1) together with Sec.
7(1)(d), it becomes apparent that the learned RERA Authority was liable to
exercise its jurisdiction to declare the practices of the opposite party as unfair trade
practices and fraudulent and to revoke the registration of the opposite party and to
proceed against the opposite party in accordance with Sec.7(4) & Sec. 8 of the
RERA Act, 2016 but the learned RERA Authority has failed to exercise the
jurisdiction vested in it and has decided the complaint of the appellants without
considering the same on its merits and has preferred to pass a completely
unreasoned and illegal order (impugned herein), which deserves to be set aside by

this Appellate Tribunal/
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That the learned RERA Authority has called the report only in respect of complaint
no. 320188133 and has consciously overlooked the linked complaint

n0.420188760.

That a perusal of the report of Varanasi Development Authority dated 07.02.2019
reveals that it has been submitted pertaining to the complaint of Shri Shailesh
Kumar Tiwari whereas the complaint before the RERA Authority was made
collectively by a group of flat buyers/allottees of Lion Enclave and Shri Shailesh

Kumar Tiwari was only an authorized representative.

That a bare perusal of the impugned order reflects that the complaint no.
3201888133 has been decided in a mechanical manner without any application of
mind and while deciding their complaint, the RERA Authority has consciously
ignored the linked complaint n0.420188760 and has also overlooked the pleadings
and evidences as submitted by the appellants in support of the complaints no.
320188133 and 420188760. The impugned order seems to have been passed
merely in consideration of the report of Varanasi Development Authority dated
07.02.2019 which itself has been called at the back of the appellants and that too
after the judgment was reserved in the matter on 17.12.2018 but the said report

itself has also not been considered in its entirety.

That the learned RERA Authority, Lucknow has passed the impugned order in a
most routine and mechanical manner and without application of mind to the facts
of the case and also consciously ignoring the evidences submitted by the

appellants.



1.27

1.28

That although there is no delay on the part of the appellants in filing the present
appeal, since the appellants have learnt about the disposal of their complaint only
on dated 15.03.2019 and thereafter the necessary certified copy of the impugned
order has been prepared only on 24.04.2019 and has been served on the appellants
only on 30.04.2019 as such on account of the delay in preparation of the certified
copy of the impugned order and other documents, the appellants have been
constrained to file this appeal with a delay of 8 days but even then, considering the
communication of the impugned order on date 15.03.2019, the appellants are filing

a separate application for condonation of delay along with this appeal.

That under the aforesaid facts, circumstances and evidences available on record
and on the grounds stated hereinafter, the impugned order dated 11.02.2019 is
liable to be set aside. The instant appeal is being preferred on the grounds stated

hereinafter amongst other grounds:-

GROUNDS OF APPEAL

(a) Because the impugned order dated 11.02.2019 passed by the learned
Regulatory Authority below is illegal, arbitrary, bad in the eyes of law and
has been passed without application of mind (overlooking the evidences
provided by the complainants in support of their claims made in the
complaints no. 320188133 and 420188760) as such is liable to be set aside
by this Hon’ble Tribunal.

(b)Because despite of the material breach of the buyers agreement and statutory
provisions of the Real Estate (Regulation and Development) Act and Rules,
the opposite party/developer has not been made liable for violation of
statutory provisions and has not been directed to compensate the appellants

accordingly.



(c) Because the completion certificate dated 21.12.2018 issued by the VDA as
relied upon by the U.P. Real Estate Regulatory Authority in the impugned
order is mere eyewash and the same has admittedly been issued only after
the orders were reserved (on date 17.12.2018) by the RERA Authority on
the complaint of the appellants. This fact itself is illustrative of the collusion
between the VDA and the developer and also illustrates the non application
of mind by the RERA Authority while passing the impugned order.

(d)Because the learned RERA Authority has failed to set aside/interfere with
the compounding dated 02.06.2018 which was sought on a frivolous plea of
“Vastu” and was allowed illegally by the VDA in favour of the opposite
party/developer. As a matter of fact the builder/developer has raised 42
illegal flats contrary to the sanctioned map dated 19.11.2021 and has thus
compromised the promised amenities and specifications pertaining to
community hall and gymnasium in each block, swimming pool, landscaped
area (Green Park and children’s play zone) of 15,000 sq. ft. and in an effort
to cover up his illegalities, the developer in collusion with the Varanasi
Development Authority has procured the order of compounding dated
02.06.2018 from the VDA which compounding in itself is illegal as the
opposite party / developer though has attempted to manipulate a certificate
of consent from 33 allottees but it is relevant to state at this juncture that out
of the said 33 allottees, only 22 are the allottees of approved flats as per the
map approved by the Varanasi Development Authority on 19.11.2011 and as
the flats of the remaining 10 allotteees did not exist in the map approved by
the VDA on 19.11.2011 as such the consent of the said remaining 10
allottees was totally invalid thereby automatically making the compounding
dated 02.06.2018 as illegal in the eyes of law and also contrary to the
provisions of Section 14 of the RERA Act, 2016.



(e) Because the impugned order suffers from material irregularities of law and
the learned Authority below has failed to exercise its jurisdiction and has
committed miscarriage of justice while passing the impugned order.

(f) Because the learned Authority below has passed the impugned order in
conscious ignorance of the pleadings and evidences available on the record
instead the learned Authority after having reserved the orders in the case, has
preferred to call for a report from the Varanasi Development Authority and
on the basis of said report dated 07.02.2019, the learned Authority has
decided the complaint in a cursory manner without even discussing the
entire issues as raised by the complainants in both their complaints no.
320188133 and 420188760.

(g)Because the learned Authority below while passing the impugned order has
consciously ignored the fact that according to the agreement dated
24.05.2011, the developer has admitted the construction of Lion Enclave
including 3 blocks in an area of 1,00,975 sq. ft. in time period of forty eight
(48) months with further grace period of six (6)months but the developer
while compromising the amenities promised in the promotional brochure
and the proceedings of the tripartite meeting held on 25.11.2017, has
mischievously declared the project complete and has sought the completion
certificate on 19.10.2018 i.e. during the pendency of the complaint of the
appellants. Likewise the developer has further shown the time of completion
of project as “30™ April 2018” while applying for registration under RERA
Act, 2016. Although these dates wer also under dispute as the project is still
not complete but even as per claim of developer, the project has eventually
taken a total time period of Eighty two (82) months for completion, resulting
into a delay of several months from sale agreements of the allottees, for

which the developer was liable to pay compensation to the flat



owners/allottees, who have purchased the units on the basis of such false
assurances of opposite party/builder.

(h) Because the learned Authority below while passing the impugned order has
consciously ignored the fact that the amenities and specifications as
promised by the opposite party vide its brochure pertaining to community
hall and gymnasium in each block, swimming pool, landscaped area (green
park and children’s play zone) of 15000 sq. ft, wooden doors, windows,
granite/kota stone flooring in common corridors etc. were never provided by
the opposite party and the opposite party/builder having made specific
commitments for providing a community hall of size 3600 sq. Ft. through a
tripartite agreement signed between the builder, land owner and the flat
allottees/owners and also in the brochure annexed to the sale agreement of
Shri Shailesh Kumar Tiwari had failed to fulfil any of the commitments and
under such circumstances, the mandatory compensation under the provisions
of section 12 of the RERA Act, was required to be provided by the learned
Authority but it has failed to provide any such compensation.

(1) Because the learned Authority below while passing the impugned order has
consciously ignored the fact that the opposite party /developer has un-
authorizedly raised additional construction of 42 flats in violation of
sanctioned map dated 19.11.2011, without obtaining the mandatory written
consent from the 2/3™ of the flat allottees/owners and the said act of opposite
party attracts the provisions of Section 25, 26, 26-C,26-D,27, 28 and 28-A of
the U.P. Urban Planning and Development Act, 1973 and Section 14 of
RERA Act as well as its corresponding rules. The developer has executed
the sale deeds of more than 70 flats much prior to his making the application

for compounding for which reason he was not allowed to apply for any such



compounding without the specific written consent of the said flat owners
having registered sale deeds in their favour.

(j) Because the learned Authority below while passing the impugned order has
consciously ignored the fact that the opposite party / developer has not only
blatantly violated the sanctioned map of Lion Enclave but has also executed
the sale agreements/deeds of such unapproved illegally constructed flats.

(k)Because the compounding dated 02.06.2018 made by the Varanasi
Development Authority is illegal in the eyes of law and also contrary to the
provisions of Section 14 of the RERA Act, 2016 as such the said
compounding dated 02.06.2018 was liable to be set aside by this Hon’ble
Authority below but the hon’ble Authority having discarded all the relevant
facts has preferred to pass the impugned order relying upon the report of
VDA itself.

(1) Because the total area of the project has been reduced from 100875 sq. ft. to
84,501.33 sq. ft. The opposite party/developer in contravention to the Land
Owners-Developer Agreement (executed in respect of a land area of
1,00,975sq. ft and procured sanction from the VDA for an area of 84,501.33
sq. ft. only and in this manner almost 15,000 sq. ft. land earlier committed
for the project has been illegally taken away and having minted profits out of
the flat buyer’s money, the opposite party has not provided the promised
infrastructure and facilities to the said buyers.

(m) Because the learned Authority below has caused absolute failure of
justice by restraining itself from passing any order in respect of the
execution of sale deeds of allottees who were also part of the complaint, one
of the complainant flat owner/allottee Shri Gyan Prakash Mishra having
already paid more than 90% of the cost of the flat is not being executed the
sale deed by the opposite party developer but the learned Authority below



has deliberately chosen not to pass any orders in respect of the same the
learned Authority below has deliberately chosen not to pass any orders in
respect of the same.

(n) Because the learned Authority below while passing the impugned order has
consciously ignored the fact that the premises of the project “Lion Enclave”
is not butted and bounded until date as the construction of the boundary wall
and gate of the project Lion Enclave is still incomplete and all the work for
providing the amenities as promised in the promotional brochure and also in
accordance with the tripartite meeting of builder and land owner held with
the flat buyers on 25.11.2017 is also incomplete and the alleged procurement
of completion certificate by the opposite party/developer is a mere eyewash.

(o) Because the learned Authority below has committed patent error of law and
fact and has caused absolute failure of justice by relying upon the report of
the Varanasi Development Authority dated 07.02.2019, which was
admittedly sought at the back of the appellants i.e. after the judgment was
reserved by the RERA Authority and even the said report (Para-2) has not
been duly considered in respect of delay in completion of the project in
question and no compensation has been allowed to the appellants. The
complaint of the appellants instead of being decided on merits has been
decided in a mechanical and cursory manner.

(p)Because the learned Authority below has caused absolute failure of justice
while asking the VDA to submit its report on the issues raised in the
complaint, when the said development Authority itself has been hand in
gloves with the opposite party in sanctioning the revised map and the alleged
sanction itself was under question in the complaint.

(q)Because the learned Authority below has passed the impugned order in an

illegal, arbitrary and perverse manner owning to the fact that while passing



the impugned order, it has only considered the initial online complaint made
by the complainants and has deliberately overlooked the subsequent
pleadings and evidences led by the complainants. As a matter of fact due to
the limitation of characters, the online complaint as filed by the appellants
did not depicted the complete facts, circumstances and reliefs as such by
way of the subsequent affidavits, the complainants have very well covered
the entire facts, circumstances and legal aspects of the case but all the said
pleadings and evidences were never considered by the learned Authority
below which has passed the impugned order only on the basis of averments
made in online complaint.

(r) Because RERA has provision for compelling the builders to impose
exemplary penalty in form of compensation to consumers for not providing
the promised amenities and delay in completion along with the expense for
case and mental stress/harassment.

(s) Because the learned Authority below while passing the impugned order
dated 11.02.2019 has predominantly discussed the report of the Varanasi
Development Authority and has completely ignored the pleadings and
documentations relied upon by the appellants in their complaint.

(t) Because the impugned order suffers from material irregularities of law and
the learned Authority below has failed to exercise its jurisdiction and has
committed miscarriage of justice while overlooking the fact that RERA Act
has provision for compelling the builders to impose exemplary penalty in
form of compensation to consumers for not providing the promised
amenities and delay in completion along with the expense for the case and
mental stress/harassment and the complainants also were duly entitled for

the grant of such compensation.



(u)Because the findings recoded by the learned Authority below along with its
conclusion made in the impugned order dated 11.02.2019, are wholly
perverse, illegal and are based upon complete non-application of mind and
suffers from gross illegalities and absolute failure of justice.

(v)Because keeping in view the wrongs mentioned in the preceding paragraphs
of this appeal and prima facie reading of Section 7(1) (c) read with Section
(1) (¢) (A) (11) together with Section 7(1) (d), it becomes apparent that the
learned RERA Authority was liable to exercise its jurisdiction to declare the
practices of the opposite party as unfair trade practices and fraudulent and to
revoke the registration of the opposite party and to proceed against the
opposite party in accordance with Section 7(4) & Section 8 of the RERA
Act, 2016 but the learned RERA Authority has failed to exercise the
jurisdiction vested in it and has decided the complaint of the appellants
without considering the same on its merits and has preferred to pass a
completely unreasoned and illegal order (impugned herein), which deserves
to be set aside by this appellate tribunal.

(W) Because the learned RERA Authority has called the report only in
respect of complaint no. 320188133 and has overlooked the linked
complaint no. 420188760.

(x)Because a perusal of the report of Varanasi Development Authority dated
07.02.2019 reveals that it has been submitted pertaining to the complaint of
Shri Shailesh Kumar Tiwari whereas the complaint before the RERA
Authority was made collectively by a group of flat buyers/allottees of Lion
Enclave and Shri Shailesh Kumar Tiwari was only a authorized
representative.

(y)Because a bare perusal of the impugned order reflects that the complaint

320188133 has been decided in a mechanical manner without any



application of mind and while deciding their complaint, the RERA Authority
has consciously ignored the linked complaint no. 420188760 and has also
overlooked the pleadings and evidences as submitted by the appellants in
support of complaint no. 320188133. The impugned order seems to have
been passed merely in consideration of the report of Varanasi Development
Authority dated 07.02.2019 but the said report itself has not been considered
in its entirety.

(z) Because the learned Authority below has committed gross illegality by
overlooking the specific assertions in the pleadings vide affidavit submitted
by the complainants and under these circumstances the complainants were
entitled for relief and compensation as provided under RERA Act and Rules
even if any such relief was not specifically sought for.

(aa) Because in view of the benevolent provisions of RERA Act, 2016 the
course of justice would be defeated if a complaint under the Act is thrown
out in such a cursory manner.

1.29 Relief(s) sought :

In view of the above facts, the appellant prays for the following relief(s)
To allow this appeal by modifying the impugned order dated 11.02.2019 and
allowing the relief sought by the appellants in both their complaint no. 320188133
(along with the linked complaint no. 420188760) and as further sought in their
rejoinder affidavit dated 08.06.2018 along with an order/direction to
penalize/punish the opposite party under the appropriate provisions of the RERA
Act read with U.P. Rules and awarding appropriate compensation to the appellants
in view of the statutory provisions of law.

Any other suitable order which this Hon’ble Tribunal may deem fit and
proper in the circumstances of this appeal may also be passed in favour of the

appellants.
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OBJECTION ON BEHALF OF THE RESPONDENT AGAINST APPEAL

The counsel for respondent has filed the objection dated 26.09.2019 supported with

affidavit against the memo of appeal with the following contentions :

That the present appeal is filed by the appellant through his authorized signatory
Mr. Shailesh Kumar Tiwari claiming to be authorized signatory of the association.
That Mr. Shailesh Kumar Tiwari is not at all authorized to file the present appeal.
That the Developer vide its letter dated 22.07.2019 addressed to the Secretary of
the Society enquired whether Mr. Shailesh Kumar Tiwari was duly authorized to
file the present appeal by the Society.

That the Secretary of the Society vide its letter dated 29.07.2019 demanded the
copy of the appeal from the developer.

That the Secretary of the Society vide its letter dated 17.08.2019 informed the
developer that the society was not at all informed of filing of such appeal.

That on the perusal of the above mentioned letters it is crystal clear that Mr.
Shailesh Kumar Tiwari is not authorized to file the present appeal by the society
nor the society itself was interested or intended to file the present appeal. Thus, the
present appeal suffers from the misrepresentation of facts and hence it should be
dismissed in itself.

FACTS OF THE CASE

That the present appeal is filed by the appellant being aggrieved by the order dated
11.02.2019 passed in complaint case no. 320188133 vide which the complaint was
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dismissed. That it is further stated that the impugned order is valid and legal and
suffers from no legal infirmity.

That the appellant has filed the appeal with altogether wrong allegations and
suppressing the correct facts with ulterior motive of harassing the respondent KBN
Infratech Pvt. Ltd. That the land owners Daya Shanker Singh (since deceased),
Smt. Janak Dulari Singh (since deceased), Dr. Karm Raj Singh, Dr. Vishwarj
Singh, Sri Kirti Raj Singh and Smt. Riti Raj Singh executed a Developer
agreement dated 24.05.2011 in favour of respondent M/s KBN Infratech Pvt. Ltd.
for development of land having an area of 1,00,875 sq. ft. situated in village
Nevada and Patia Ward Nagwa Pargana dehat Amanat Tehsil and District
Varanasi. As per said developer agreement, land owners authorized builder
company to construct Group Residential Complex after obtaining required
approval from appropriate Authority.

That developer prepared construction plan for Group Housing Residential
Complex and applied for its approval from Varanasi Development Authority,
Varanasi. That after completion of required formality, Varanasi Development
Authority approved construction plan for said residential complex covering an area
84501.33 sq. ft. Although developer agreement has been executed by land owners
in respect of an area of 1,00,875 sq. ft. but since land owners provided valid paper
for an area of 84501.33 sq. ft. only, hence Varanasi Development Authority (VDA)
approved construction plan over and area of 84501.33 sq. ft. only.

That it was agreed between land owners and developer that in lieu of land, land
owners will get 40% of super built-up area whereas in lieu of construction cost
developer will get 60% of super built up area. As per scheme it was agreed
between parties that land owners and developer shall be entitled to execute
agreement to sale and sale deed independently in respect of their respective share

along with proportionate land area. They were entitled to receive advance and/or
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entire sale consideration and execute agreement to sale and / or sale deed without
any interference from either party. After the execution of Developer Agreement,
developer company, in consultation with the land owners, submitted construction
plan of said group housing residential complex.

That Varanasi Development Authority (VDA) approved construction plan vide
sanction letter dated 19.11.2011 file no. 36/11 for Group Housing. Thereafter land
owners and developer mutually decided/identified their respective share of super
built-up area and executed supplementary deed dated 24.07.2012 registered in the
office of sub-Registrar (Registration Varanasi in Book no. I Vol 5362 on pages 291
to 308 at serial no. 4170 dated 24.07.2012. That as per developer agreement dated
24.05.2011, completion time of said project was 48 months from the date of actual
possession with a grace period of six month.

That it is entirely wrong to say that developer prepared a brochure in respect of
said project much before the sanction of said project. The developer never prepared
any brochure of the said project. Developer or anybody else on behalf of
Developer has not signed the so called brochure, filed by appellant. There is no
proof that Developer issued so called Brochure, filed by the appellant. The
signature, appearing on said papers are forged and fictitious. The developer neither
booked nor allotted any unit before sanction of map. The application dated
08.08.2011, as mentioned by appellant, is due to typing error. Even if it is
presumed that application date is 08.08.2011, the appellant got no right and / or
entitlement on the basis of application. The appellant is not entitled to claim
any right on the basis of mere application. Any right or entitlement can be claimed
from the date when Agreement to sale has been executed between the parties.
Actually the application date is 08.12.2011 when the appellant Sri Shailesh Kumar
Tiwari paid an amount of Rs.2,77,000/- that is first instalment of booking amount.

But since he deposited only part payment out of total amount of booking advance
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of Rs.5,91,015/- no agreement to sale was being executed. On the request of
appellant and just to accommodate the appellant Sri Shailesh Kumar Tiwari, the
Developer, inspite of part payment made by appellant, issued allotment letter dated
2.05.2012. But agreement to sale has been executed by Developer in favour of
appellant only after receiving entire amount of booking advance. That since no
brochure was prepared by Developer, hence there is no question of supplying any
brochure to any of the flat allottee. Brochure is a serious communication. Hence, it
would contain multiple page information, carefully designed and printed on good
quality paper. Person carrying this may refer the brochure repeatedly. Brochure
quality is important as it will give a lasting impression about the
brand/product/company. But Developer never prepared any brochure. There was
no concealment in respect of entire project and its specifications. In each and every
agreement to sale, map sanction details along with file number has been
mentioned. Moreover, entire sanctioned map was always available for inspection
in the office of Developer. Developer submitted entire project related papers in
State Bank of India and Bank of Baroda, Both the banks, after perusal of entire
project related papers, approved the project. In both the Banks, as in Developer’s
office all the papers were available for inspection.

That since as per sanctioned map, Varanasi Development Authority never
sanctioned the amenities claimed by complainant. Community centre and all other
amenities have been constructed as per sanctioned map. Law does not allow a
Developer to go against sanctioned map. As per agreement to sale, completion date
has been mentioned by Developer as November, 2015. Developing projects over a
span of four years requires a lot of financial planning and in case there are stuck
payments from the buyer’s end all these planning may go for a toss. Since all the
flat allottees opted for construction linked payment plan, hence pace of project was

dependent on the timely payment by allottees. It would be appropriate to mention
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here that no project finance was obtained by Developer from any Bank or financial
institution.

That Varanasi Development Authority (VDA) sanctioned map for construction of
151 units. Out of total 151 units, in Block “A” total 49 flats were approved, in
Block ‘B’ total 46 Flats were approved and in Block ‘C’ total 56 flats were
approved. But due to “VASTU’ reasons Developer constructed 56 flats in Block
‘A’ that 1s an additional 7 flats, 56 flats in Block ‘B’ that is additional 10 flats and
in Block ‘C’ total 56 flats as approved. These additional 17 flats were constructed
by developer after technical advice without compromising any common amenities
and are very much within permissible compoundable limit. Developer applied for
compounding of additional construction and compounding formalities is under
process.

That it 1s true that Developer agreement has been executed for an area of 1,00,875
sq. ft. but since land owners valid title documents was for an area of 84501.33 sq.
ftt hence map can be sanctioned for an area of 84501.33 sq. ft.
Appellant/complainant further alleged that Developer intentionally reduced the
project area and cheated the flat allottee which is entirely wrong. It requires strict
proof that developer cheated the flat allottee. The developer never gave any false
information to any flat allottee. The Banks including State Bank of India approved
said project after due verification of all the project related papers including
sanctioned map. The report submitted by an Advocate in Bank of Baroda
mentioned project area as 1,00,875.33 sq. ft. which is false. It would be appropriate
to mention here that project area, as mentioned in Agreement to sale executed in
favour of flat allottees, is 84501.33 sq. ft. Here it would be pertinent to mention
here that report submitted in Bank of Baroda by its Panel Advocate has no
relevance in this case when the project area is already mentioned in sanctioned

map and same area has been mentioned in all the agreement to sale executed by
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developer. Developer is not liable or answerable for wrongly mentioned project
area in report submitted in Bank of Baroda. Moreover, there is a calculation
mistake committed by the said Advocate. The total area mentioned in chain of title
i1s same as mentioned in agreement to sale and/or sanctioned map. That there is
only one sanctioned map of the project. It is entirely wrong to say that there are
two sanctioned map. It can be easily verified from Varanasi development
Authority (VDA). Inspite of the fact that appellant himself verified entire
sanctioned map in Varanasi Development Authority (VDA) but with malafide and
fraudulent intentions appellant alleged that the developer fraudulently mentions the
project area lesser than the actual area. The allegation levelled by appellant calls
for strict proof.

That it is seen that when a person signs a document which contains certain
contractual terms, the parties are bound by such terms and conditions of contract.
When a part to the contract disputes the terms and conditions or any other details,
it is for him to prove the same. He has to prove the circumstances in which he
came to sign the documents. In the instant case the appellant got ample opportunity
to verify each and every facts of project before signing the agreement to sale. The
appellant Sri  Shailesh Kumar Tiwari deposited an initially amount of
Rs.2,77,000/0 on 08.12.2011 (part payment of booking advance). Thereafter he
deposited Rs.2,00,000/- on 17.01.2013 that is after thirteen months. He got
sufficient time to verify each and every details of project. But he is intentionally
pretending that he has not verified whereas actually appellant verified entire
project papers time and again on various occasions in the office of developer’s
Advocate and in Bank. Immediately after execution of sale deed in his favour and
after getting possession over the flat appellant Sri Shailesh Kumar tiwari started

raising baseless and self manufactured objections and creating problems on
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frivolous grounds. All the allottees executed agreement to sale after satisfying
themselves about right and title of Developer and land owners.

That developer executed agreement mentioning date of completion. In agreement
which was executed after the completion date of project, completion date is not
mentioned. Those agreements were executed for obtaining loan from Banks and
immediately after sanction of loan sale deeds were executed in favour of buyers.
Since the project was complete and flats were ready for possession hence
completion date has not been mentioned.

That developer never showed any open land behind Block ‘B’ as site for providing
common facilities/amenities. It is entirely wrong and baseless to state that there are
two construction plan of said project. Appellant is required to prove his allegation
that there is one earlier construction plan. The fact that there is only one
construction plan can be verified from Varanasi Development Authority.

That since there is only one sanctioned map, hence, stating that developer
intentionally and fraudulently altered sanctioned map is a blatant lie. The appellant
misrepresented and by giving false and misleading information, committed fraud
hence the appellant is not entitled to any relief. The respondent party developer
company reserves its right to proceed against respondent for levelling false and
baseless charges against developer and for misleading/misguiding the Honble
Authority. That since construction of flats was complete in the second quarter of
2016 and developer started execution of sale deed in favour of willing allottees. It
is entirely wrong to say that developer executed sale deed by “luring” customers.
The sale deed has been executed as per convenience of respective allottees.
Developer never pressurized any allottee for execution of sale deed. Moreover,
some of the allottees, due to their financial crunch, requested developer for
handing over possession of their allotted flat to which developer agreed and

handed over possession to them without execution of sale deed. This
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accommodating nature of developer proves that the allegation levelled by appellant
1s malafide, baseless and self manufactured. All the allottees are well educated and
holding responsible positions in different government departments/offices. These
allottees cannot be lured as alleged/claimed.

That although developer completed internal construction work in stipulated time,
but, it took some more time to complete external development, which is now
complete. The developer has already filed an application dated 27.03.2018 in
Varanasi Development Authority for issuance of completion certificate. That the
developer constructed entire complex as per sanctioned map. In Block ‘A’ and ‘B’
some additional flats have been constructed for which compounding proceedings
has been completed and VDA issued compounded map.

That additional flats have been constructed within permissible compoundable
limits. Due to this additional construction the developer has not compromised any
amenities of complex. The developer provided all the amenities as sanctioned by
Varanasi Development Authority. The developer obtained NOC from UPPCL in
respect of High Tension Wire. The construction has been done as per rules and
guidelines of UPPCL.

That the appellant logged a complaint in Prime Minister’s Office (PMO) Varanasi
and levelled several allegations. Prime Minister’s Office (PMO) forwarded said
complaint to Circle Officer, Bhelupur Varanasi for enquiry and report. After due
enquiry of said complaint, Circle Officer Bhelupur Varanasi submitted its report
and dismissed the complaint. In said report it has been stated that the said project
has been constructed as per sanctioned map along with set back as per map. Here it
is very interesting to note that as per complaint, the developer kept every allottee in
dark and developed entire project misrepresenting each detail, but at the same time

the appellant himself never opted out of the project and he remained in the project.
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That none of the allottee opted to withdraw from the project. Moreover, the
appellant Sri Shailesh Kumar Tiwari got his sale deed executed in March, 2017
and started living in said flat. At the time of execution of sale deed the appellant
read and approved the sale deed prior to its registration. In said sale deed the
complainant Sri Shailesh Kumar Tiwari expressed his satisfaction that the
construction has been made in accordance with the drawings, design and
specifications as had been approved by Varanasi Development Authority and
agreed between the parties. Now, after the execution of sale deed the appellant is
raising baseless and fictitious objections in respect of area and map etc.

That although internal construction was completed within stipulated time, but
while registration under RERA Act developer mentioned completion date as April
2018 because certain external development was not complete. But the complex
was complete in habitable condition within stipulated time. It is very unfortunate
that appellant, time and again, alleged that the enquiry/investigation by PMO has
been influenced and biased to favour the developer. Each and every details of
project is on record and appellant got ample of opportunity to obtain copy of every
record and verify himself, but instead of verifying the records, appellant is
levelling baseless and self manufactured charges against developer and at the same
time making derogatory remarks in the name of PMO and other govt. authorities.
That developer regularly files its income tax returns in Income Tax Office and
there is no need to verify the documents of developer by Hon’ble Authority. Due to
turn over of developer company, as per rules of Income Tax Department, audit of
its account 1s compulsory and as such separate audit of its account is not necessary.
That after registration of sale deed in respect of majority of flats in favour of their
allottees and the flat owners occupied their espective flats, they started raising
baseless objection regarding community hall and other amenities. Although,

community hall has been constructed as per sanctioned plan. In this connection a
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tripartite meeting took place between some of the flat owners, pretending
themselves as representatives of so called Co-ordination Committee of Flat
Owners of Lion Enclave, Land Owners and Developer. In said meeting the flat
owners, present in said meeting insisted for construction of a larger community
hall of 3600 sq. ft. on the vacant land of the land owners. Further it has been
decided that after construction of said community hall, it should be transferred to
Society of Flat Owners with all legal rights. It would be appropriate to mention
here that approval of community hall of 3600 sq. ft. cannot be obtained because
land owners failed to provide legal title documents of said land. Whereas flat
owners demanded that community hall should be with all legal rights, which was
not possible because land owners were unable to supply legal and valid papers of
said land. In the absence of valid papers of title, developer, although started
construction of community hall in anticipation that valid papers will be provided
by land owners, but, when land owners failed to provide valid title documents,
developer stopped the construction of community hall. Although community centre
has been constructed by the developer as per sanctioned map, but, the community
centre, already constructed, is not acceptable to flat owners. It would be
appropriate to mention here that flat buyers/allottees are forcing developer to alter
the project other than the one approved by VDA and they insist for construction of
community hall on a land having no valid title document.

That cost of flat has never been calculated using super built up area. Rate of flat is
no where mentioned. Developer only quoted lumpsum cost of each flat. It is
entirely wrong to say that developer charged sale consideration as per rate per
square feet. In each and every agreement lumpsum value of flat has been
mentioned. The demand for refund of 33 percent extra cost is baseless. However,
developer obtained certificate from Project Architect Sri Kishore Kapoor stating

the calculation of plinth area and common area. That although flat area has been
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mentioned in super built up area in square feet as well as square meter, but for the
convenience Project Architect/Engineer issued block wise details of flat area and
common areas. The allegation levelled by appellant regarding super built up area
calls for strict proof. The developer charged sale consideration on lump sum basis
and not on per square feet rate. That the completion certificate has been duly
obtained from the VDA. That it is stated that the society is also registered
VAR/05609/2018-19.
That it has been provided in developer Agreement, that till formation of society of
Flat Owners, complex shall be maintained by developer and flat owners shall
contribute proportionately. Till formation of society the developer maintained all
the common facility such as lift, security, cleaning of common area, lighting of
common area, operating and maintaining generator set at its own cost without any
contribution/payment from flat owners. Inspite of repeated demands flat owners
never paid any amount for maintenance of common area.
That almost all the flat allottees defaulted in payment of sale consideration and
almost all the flat owners paid their major portion of sale consideration just before
execution of sale deed.
REPLICATION ON BEHAFL OF APPELLANTS TO THE “OBJECTIONS”
OF THE RESPONDENT.

The appellants have filed replication to the objections filed by the respondent on
09.01.2020 which reads as follows:-

That it is submitted that Shri Shailesh Kumar Tiwari has no where claimed that he
i1s representing any particular association or the KBN Lion Enclave Welfare
Society (hereinafter referred to as the “society”). The complaint before the RERA
and thereafter the present appeal both have been filed collectively by a group of
flat buyers/allottees of Lion Enclave and Shri Shailesh Kumar Tiwari is a duly

authorized representative of such buyers/allottees and the said fact can very well be
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ascertained from the authorization letters as issued by the complainants/appellants
in favour of Shri Shailesh Kumar Tiwari.

It is relevant to state at this juncture that the society as being referred to by the
respondent was never in picture as far as the present litigation is concerned and the
original complaints were filed by the present appellants before the RERA in
March, 2018 i.e. much before the society came into existence in October, 2018 and
this fact itself is sufficient to substantiate that the authorization from the society
has no role to play as far as the litigation in question is concerned and the
inclination of society to prefer an appeal or not is also immaterial as it was not
even a party before the RERA.

That the contents of para 1- of the objections under the sub heading ‘Facts of the
Case’, are vehemently denied as stated and in response it is submitted that a bare
perusal of the impugned order reflects that the complaint no. 320188133 has been
decided in a mechanical manner without any application of mind and while
deciding the said complaint the RERA Authority has consciously ignored the
linked complaint no. 420188760 and has also overlooked the pleadings and
evidences as submitted by the appellants in support of the complaints no.
320188133 and 420188760. The impugned order seems to have been passed
merely in consideration of the report of Varanasi Development Authority dated
07.02.2019 which itself has been called at the back of the appellants and that too
after the judgment was reserved in the matter on 17.12.2018 but the said report
itself has also not been considered in its entirety.

That the contents of Para-2 to 5 of the objections under the sub-heading ‘Facts of
the case’, are vehemently denied as stated and in response it is submitted that the
respondent itself in contravention to the Land owner-Developer Agreement
(executed in respect of a land area of 1,00,875 sq. ft) has deliberately applied for
the sanction of map for only 84,501.33 sq. ft. as such the VDA has approved the
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project on the proposed area of 84,501.33 sq.ft. only. The said land area of
1,00,875 sq. ft has also been specifically mentioned in the reports submitted by the
valuers and advocates of different banks for grant of home loans sought by the
different buyers/allottees. Thus, it becomes obvious that after execution of the land
owner Developer agreement the respondent never desired to fulfil all the
conditions mentioned in the agreement. It is further submitted that the land owner
and developer/respondent are hand in gloves with each other and they have minted
profits out of the flat buyer’s money and in turn have not provided the promised
infrastructure and facilities to the buyers.

That the contents of Para-6 of the objections under the sub-heading ‘Facts of the
case’, are vehemently denied as stated and in response, it is submitted that the
respondent has falsely and mischievously denied the existence of the brochure of
the project issued by them. Further, the handwriting and signature of Shri Deepak
Kumar Kamboj the Managing Director of M/s KBN Infratech Pvt. Ltd. Varanasi
on the copy of the promotional brochure submitted to the RERA Authority is a
valid proof to substantiate the allegations of the appellants.

It is further relevant that the part of the same promotional brochure has also
been annexed with the sale agreement of the deponent establishing the fact that the
respondent is misleading this Hon’ble Tribunal. It is highly improbable that the
respondent developer has sold the flats of the entire project KBN Infra without
publishing any brochure.

As a matter of fact the Brochure is the initial document which details the project
and show cases the facilities and amenities being offered to the prospective buyers
and in absence of any brochure, the buyers would remain clueless in making their
selection. The respondent in his brochure has made several promises with regards
to the amenities and specifications pertaining to community hall and gymnasium in

each block, swimming pool, landscaped area (green park and children’s play zone)
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of 15000 sq. ft., wooden doors, windows, granite/kota stone flooring in common
corridors etc. but neither the promises have been fulfilled by the respondent nor the
specific commitment for providing a community hall of size 3600 sq. ft. through a
tripartite agreement signed between the builder, land owner and the flat
allottees/owners and also in the brochure has been fulfilled.

That the contents of Para-7 of the objections under the sub-heading ‘Facts of the
case’, are vehemently denied as stated and in response it is submitted that a bare
perusal of the averment made in Para under reply would reveal that the respondent
has preferred to state that the amenities claimed by the appellants/complainant
were not provided as the same were not sanctioned by the Varanasi Development
Authority in the sanctioned map as such the respondent had no choice but to
adhere to the sanctioned map. The respondent while making this averment has not
clarified that whether the plan submitted by the respondent to the VDA was
inclusive of the amenities claimed by the appellants/complaint?

Furthermore the respondent has wrongly and misleadingly stated in the Para
under reply that all the flat allottees have opted for construction linked plan for
which he is required to be put on strict proof to substantiate its averments.

That the contents of Para-8 of the objections under the sub-heading ‘Facts of the
case’, are vehemently denied as stated and in response it is submitted that in an
effort to cover up his illegalities, the respondent in collusion with the Varanasi
Development Authority has sought the compounding on a frivolous plead of
“Vastu” and has procured the order of compounding dated 02.06.2018 from the
VDA which compounding in itself is illegal as the opposite party/developer though
has attempted to manipulate a certificate of consent from 33 allottees but it is
relevant to state at this juncture that out of the said 33 alllottees, only 22 are the
allottees of approved flats as per the map approved by the Varanasi Development

Authority on 19.11.2011 and as the flats of the remaining 10 allottees did not exist



in the map approved by the VDA on 19.11.2011 as such the consent of the said
remaining 10 allottees was totally invalid thereby automatically making the
compounding dated 02.06.2018 as illegal in the eyes of law and also contrary to
the provisions of Section 14 of the RERA Act, 2016 as such the said compounding
dated 02.06.2018 made by the VDA was liable to be set aside/interfered with by
the learned RERA Authority. Even the developer has executed the sale deeds of
more than 70 flats (including 28 flats which were not in existence in the map
sanctioned by VDA on dated 19.11.2011) much prior to his making the application
for compounding for which reason he was not allowed to apply for any such
compounding without the specific written consent of the said flat owners having
registered sale deeds in their favour.

The respondent while deviating from the sanctioned map dated 19.11.2011, has
illegally constructed total 42 flats, out of which 14 flats have been constructed in
Block — A (Two flats on each floor) and 28 flats in Block-B (four flats on each
floor).

It is beyond comprehension of common man’s prudence that how it is possible
that the super built up area and proportionate ownership of land has remained
unaffected for the flats approved under the sanctioned map dated 19.11.2011 and
the flats approved under the compounding dated02.06.2018.

The respondent has been executing the sale deeds since second quarter of 2016
based on the map approved in 2011. Till the approval of the revised map in June,
2018, the respondent has already executed the sale deeds for more than 70 flats,
which must be in accordance with the carpet and common area of the number of
units approved in 2011.

The deponent is unable to understand that how is it possible that the area will not
change with change in the number of flats? Will the proportionate area of

ownership of each flat owner be same with increase in the number of units? How



3.7

3.8

can the promoters get modified map approved in 2018, without taking consent of
all the flats owners whose sale deed has been executed till then.

The respondent has unauthorizedly raised additional construction of 42 flats in
violation of sanctioned map dated 19.11.2011, without obtaining the mandatory
written consent from the 2/3™ of the flat allottees/owners and the said act of
opposite party attracts the provisions of Section 25, 26,26-C,26-D,27, 28 and 28-A
of the U.P. Urban Planning and Development Act, 1973 and Section 14 of RERA
Act as well as its corresponding rules. The developer has executed the sale deeds
of more than 70 flats much prior to his making the application for compounding
for which reason he was not allowed to apply for any such compounding without
the specific written consent of the said flat owners having registered sale deeds in
their favour.

That the contents of Para-9 to 23 of the objections under the sub-heading ‘Facts of
the case’, are vehemently denied as stated for being irrelevant to the controversy
involved in the present case and also for being repetitive in nature. In response to
these Paras, the appellants reiterate the averments made in both their complains,
their rejoinder wherein, the averments made in present appeal along with the
averments made in preceding paras of this replication.

That it is concluding submitted that there has been an inordinate delay in
completion of project which is still incomplete owing to the fact that the same is
still not butted and bounded as the construction of the boundary wall of the project
Lion Enclave is still incomplete and all the work for providing the amenities as
promised in the brochure and also in accordance with the tripartite meeting of
developer and land owner held with the flat buyers on 25.11.2017 is also
incomplete. The completion certificate dated 21.12.2018 issued by the VDA, as
relied upon by the U.P. Real Estate Regulatory Authority in the impugned order is

a mere eyewash and the same has admittedly been issued only after the orders were



reserved (on dated 17.12.2018) by the RERA Authority on the complaint of the
appellants. This fact itself is illustrative of the collusion between the VDA and the
developer and also illustrates the non application of mind by the RERA Authority
while passing the impugned order. Further the respondent has raised illegal flats
contrary to the sanctioned map dated 19.11.2011 and has thus, compromised the
promised amenities and specifications pertaining to community hall and
gymnasium in each block, swimming pool, landscaped area (Green park and
children’s play zone) of 15,000 sq. ft. The respondent has specifically made the
commitment for a community hall of size 3600 sq. ft. through a tripartite
agreement signed between the builder, land owner and the flat allottees/owners but
no such commitments pertaining to the said amenities were ever fulfilled by him.

It is relevant to affirm that according to the agreement dated 24.05.2011, the
respondent developer admits the time limit of completion of project as forty eight
(48) months with further grace period of six (6) months. However, the developer
himself has sought the completion certificate on 19.10.2018 i.e. during the
pendency of the complaint of the appellants. Likewise, the developer has shown
the time of completion of project as 30™ April, 2018” while applying for
registration under RERA Act, 2016.

Although these dates are also under dispute as the project is still not complete but
even as per the own claim of developer, the project has eventually taken a total
time period of Eighty Two (82) months for completion, resulting into a delay of
twenty eight (28) months, for which the developer is liable to pay compensation to
the flat owners.

It is further relevant to state that the report of Varanasi Development Authority
dated 07.02.2019 has made it clear that the opposite party/developer contrary to the
promises/assurances/inducements made by him in respect of the promised

amenities and specifications pertaining to community hall and gymnasium in each
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block, swimming pool, landscaped area (Green Park and Children’s play zone) of
15,000 sq. Ft. did not make any provision/left any space in the map submitted by
him for sanction before the VDA and this is what the appellants have been alleging
in their complaint before the RERA Authority that instead of the total land area of
1,00,875 sq. ft. as mentioned in the agreement between the land owners and
developer (and the said land area of 1,00,875 sq. ft has also been specifically
mentioned in the reports submitted by the valuers and advocates of different banks
for grant of home loans sought by the different buyers/allottees), the developer has
deliberately sought sanction of map for only 84,501.33 sq. ft. and thereafter again
by raising illegal construction pertaining to illegal flats has changed the land use of
the approved plan and thereby has compromised the promised facilities/amenities
as swimming pool, gymnasium, children play area etc. and even the community
hall has not been provided in every block.

That in view of the aforesaid and keeping in view the wrongs mentioned in the
appeal and prima facie reading of Section 7(1)(c) read with Section 7(1)(c)(A)(i1)
together with Section 7(1)(d), it becomes apparent that the learned RERA
Authority was liable to exercise its jurisdiction to declare the practices of the
respondent as unfair trade practices and fraudulent and to revoke the registration of
the respondent and to proceed against the respondent in accordance with Section
7(4) and Section 8 of the RERA Act, 2016 but the learned RERA Authority has
failed to exercise the jurisdiction vested in it and has decided the complaint of the
appellants without considering the same on its merits and has preferred to pass a
completely unreasoned and illegal order(impugned herein), which deserves to be

set aside by this appellate tribunal.

3.10 That the version of the respondent as made in its ‘“objections” is wholly

misconceived, untenable, and without any substance. The appeal as preferred by



the appellants deserves to be allowed with costs against the respondent in the

interest of justice.

ISSUES
4.  On pleadings of the parties following issues are framed:-
(i) Whether the instant appeal is not maintainable as Mr. Shailesh Kumar
Tiwari is not authorized to file the same in view of the averments made
in objection to the appeal?
(ii)  Whether the impugned order dated 11.02.2019 is liable to be set aside

for the reasons mentioned in the appeal?

FINDINGS
5. Issue No (i) Whether the instant appeal is not maintainable as Mr. Shailesh
Kumar Tiwari is not authorized to file the same in view of the averments

made in objection to the appeal?

It was the first submission of the learned counsel for the respondent that the
instant appeal as filed by Mr. Shailesh Kumar Tiwari who claims to be authorized
signatory of group of allottees, is not maintainable.

It is evident from the perusal of records that the complaint before the
Regulatory Authority and the instant appeal before this Appellate Tribunal has
been filed by a group of certain allottees of Lion Enclave through Mr. Shailesh
Kumar Tiwari who is one of the allottees of the Lion Enclave and he is also duly
authorized representative of association of the allottees. It is undisputed that
association of the allottees of Flat Owners of Block A, B and C of Lion Enclave

came into force in March, 2018 before the M/s KBN Infratech Pvt. Ltd., Society



came into existence in October, 2018, so Mr. Shailesh Kumar Tiwari’s right to file
the appeal legally cannot be assailed.

In this context it is very relevant to mention here Section 31 of the RERA
Act, 2016 which deals with the “Filing of complaints with the Authority or the
Adjudication Officer”.

The verbatim language of Section 31 is reproduced herein under:

“Section 31. Filing of complaints with the Authority or the
Adjudication Officer—(1) any aggrieved person may file a
complaint with the Authority or the adjudicating officer, as the case
may be, for any violation or contravention of the provisions of this
Act or the rules and regulations made thereunder against any
promoter, allottee or real estate agent, as the case may be.
Explanation.- For the purpose of this sub-section “person” shall
include the association of allottees or any voluntary consumer
association registered under any law for the time being in force.

The above explanation reveals that the definition of the term “person” is
inclusive meaning thereby, the term “person” includes “the association of allottees
or any voluntary consumer association registered under any law for the time being
in force also.

Section 2(zg) is also relevant here, which tells about the expression

“person”. As per Section 2(zg) the expression “person includes-

(i)  anindividual;

(ii)  a Hindu undivided family,

(iii) a company;

(iv)  a firm under the Indian Partnership Act, 1932(9 of 1932) or the Limited
Liability Partnership Act, 2008 (6 of 2009), as the case may be;

(v)  a competent authority,

(vi) an association of persons or a body of individuals whether
incorporated or not;

(vii) a co-operative society registered under any law relating to co-operative
societies;



any such other entity as the appropriate Government may, by notification,

specify in this behalf.”

It is very pertinent to mention here that even a single allottee can file a suit
against the builder company/promoter if he is aggrieved by facilities or amenities
provided by the promoter. It is also relevant to mention here that a group of
allottees may be satisfied with the facilities or amenities provided by the promoter
and a single allottee may not be.

It would not be out of place to mention here that if the complaint was not
maintainable before the Regulatory Authority then this question ought to be raised
by the promoter before the Authority but he failed to do so. Thus, the submission
of learned counsel for respondent is not acceptable that the instant appeal is not
maintainable.

In view of the above, we are of the view that the instant appeal is
maintainable before this Tribunal.

Issue No. (i) is disposed of accordingly.

Issue No. (i1) Whether impugned order dated 11.02.2019 is liable to be set aside
for the reasons mentioned in the appeal?

The perusal of the record transpires that on behalf of appellants, authorized
representative Mr. Shailesh Kumar Tiwari had filed two complaints bearing
numbers 320188133 and 420188760 before the U.P. Regulatory Authority,
Lucknow. The subject matter of both the complaints being similar in nature, were
linked and the complaint no. 420188760 has been considered as leading complaint
vide order dated 20.04.2018 by the Authority as it is obvious from Annexure
No.3, annexed with the appeal. Thereafter the Authority disposed both the
complaints vide impugned order dated 11.02.2019. The only error on part of the
Authority is that the Authority in its judgment dated 11.02.2019 on top of the

judgment has mentioned the number of complaint no. 320188133 only and the



number of complaint no. 420188760 has been left. This omission is not a serious
legal lacuna. It is mere irregularity which can be rectified even at the stage of
appeal.

On thorough study of the record, we find hat the respondent has not filed
the copy of Brochure along with objection to the appeal.

In this regard, the respondent’s contentions, which finds place in Para 6 of
the objection to the appeal are as follows:-
“It is entirely wrong to say that Developer prepared a Brochure in respect of said
project much before the sanction of said project. The Developer never prepared
any Brochure of said project. Developer or anybody else on behalf of Developer
has not signed the so called Brochure, filed by appellant. There is no proof that
Developer issued so called Brochure, filed by appellant. The signature, appearing
on said paper is forged and fictitious. The developer neither booked nor allotted
any unit before sanction of map. The application dated 08.08.2011, as mentioned
by appellant, is due to typing error. Even if it is presumed that application date is
08.08.2011, the appellant cannot get any right or cannot claim any entitlement on
the basis of this application. Any right or entitlement can be claimed from the date
when Agreement to Sale has been executed between the parties. Actually the
application date is 08.12.2011 when the appellant Mr. Shailesh Kumar Tiwari paid
an amount of Rs.2,77,000/- that is first installment of booking amount. But since
he deposited only part payment out of total amount of booking advance of
Rs.5,91,015/-, hence no Agreement to Sale was executed. On the request of
appellant and just to accommodate the appellant Mr. Shailesh Kumar Tiwari, the
developer, inspite of part payment made by appellant, issued allotment letter dated
12.05.2012. But, agreement to sale has been executed by Developer in favour of
appellant only after receiving entire amount of booking advance. That since no

Brochure was prepared by Developer, hence there is no question of supplying any



Brochure to any of the flat allottee. Brochure is a serious communication. Hence, it
would contain multiple page information, carefully designed and printed on good
quality paper. Person carrying this may refer the Brochure repeatedly. Brochure
quality is important as it will give a lasting impression about the brand/ product/
company. But Developer never prepared any Brochure. There was no concealment
in respect of entire project and its specifications. In each and every agreement to
sale, map sanction details along with file number has been mentioned. Moreover,
entire sanctioned map was always available for inspection in the office of
Developer. Developer submitted entire project related papers in State Bank of
India and Bank of Baroda, both the banks, after perusal of entire project related
paper, approved the project. In both the Banks as well as in Developer’s office all
the papers were available for inspection”.

Now the question arises, whether respondent/Developer has prepared any
Brochure or not? If prepared, then must file. If the respondent did not prepare any
Brochure, then it shows that his intent was not fair and it cannot be appreciated in
real estate transactions.

On behalf of appellants the copy of the sale agreement dated 01.08.2013
has been filed which is annexed to appellant’s replication dated 09.01.2020 as
Annexure No. R-I.

Para 22 of the said agreement is reproduced herein below:-

“That as per project plan Developer Company is liable to complete the
construction of said residential complex within 48 months from the date of
approval of construction plan that is 19.11.2011. Hence First party/vendor
shall be liable to complete the construction of said flat on or before
November 2015 and possession shall be handed over to Second
Party/Vendees after registration of sale deed. In case due to reasons beyond
the control of First Party/Vendor the construction of said complex gets
delayed, the First Party/Vendor shall get grace period of six months for

b

completing the construction of said residential complex.’



As per the terms of the above paragraph, it is clear that the respondent-
Developer Company is bound to complete the construction within 48 months from
the date of approval of construction plan, which is 19.11.2011. In other words, the
project was to be completed till 19.11.2015. In case of circumstances beyond the
control of respondent/Developer six months grace period is permissible to the
developer. Thus, including the six months grace period the date of completion of
the project i1s 19.05.2016 but in the instant case the respondent has not shown any
circumstances which may be termed as inevitable reasons beyond the control of the
respondent/Developer.

The impugned order dated 11.02.2019 reveals that the learned Authority has

not touched this aspect at all. The respondent has obtained completion certificate

on 21.12.2018 as it is mentioned in impugned judgment and it is also the version of
respondent that on 19.10.2018 for issuance of completion certificate letter has been
given to the Varanasi Development Authority. It means before 19.10.2018 project
was not complete (Annexure No-9). In this regard, the appellant’s version is that
the project is still incomplete. What is real position of the project, at present, in
absence of evidence it cannot be determined. But one thing is very clear that before
19.10.2018 the project was not complete.

This point has also not been discussed by the learned Regulatory Authority
in impugned judgment and order dated 11.02.2019.

So far as illegal construction of flat is concerned it is relevant to mention
here that construction plan was approved by Varanasi Development Authority vide
sanction letter dated 19.11.2011, on this point there is no dispute. Now, we have to
determine whether respondent has constructed any illegal flat or not? If illegal flat
has been constructed then number of flats must be specified. As sequel to this, the
area of each flat of allottee will also be affected, regarding this point the learned

Authority has not penned down even a single word.




The promoter/developer while developing the project must adhere to the
sanctioned plans, layout plans and specifications as approved by the competent
authorities in view of Section 14 of the RERA Act, 2016.

It is duty of the promoter to rectify any structural defect or any other defect
in workmanship........ as per the agreement for sale, if the same is brought to the
notice by the allottee, within a period of five years.... . [Section 14(2 & 3)]

The learned Authority while writing the judgment must discuss the relevant
provisions of RERA, Act, 2016 as well as the provisions of U.P. Urban Planning
and Development Act which is attracted in this context.

In this regard, again we went through the impugned judgment and order
dated 11.02.2019. We find that the learned Authority has not clarified even the
main point raised by the complainant and objection filed against the same. The
Authority has dismissed the complaint in cursory and mechanical manner which is

not call of justice.

While deciding a case reasons must be assigned. The Hon’ble Supreme Court
in A.LR. 1969 S.C. 1167 has held a mere order deciding the matter in dispute not
supported by reasons is no judgment at all. Recording of reasons is intended to ensure
that the decision is not a result of whim or fancy but of a judicial approach to the
matter in context. It is also intended to ensure adjudication of the matter according to
law and the procedure established by law. A party to the dispute is ordinarily entitled to
know the grounds on which the Court has decided against him and more so, when the
judgment is subject to appeal.

The quint essence of the legal principle is that courts should demonstrate reasons
so as to show that the order has been passed after application of mind by considering the
stand taken by the parties. Thus, the order impugned is perverse and not sustainable in the

eyes of law.



7.

In light of above, we are of the view that the learned Authority has failed to exercise its
jurisdiction in a proper and judicious way and therefore the order impugned is liable to be
upturned by allowing the instant appeal.
ORDER

The instant appeal is allowed.

The impugned judgment and order dated 11.02.2019 passed by learned Authority
in Complaint Nos. 320188193 and 420188760 is set aside.

The Authority is directed to pass the fresh order in accordance with observations
made in the body of the judgment and also in accordance with law.

The parties are directed to appear before the learned Regulatory Authority on
25.11.2022.

No order as to costs.

The record of the learned Regulatory Authority be transmitted back immediately.

(K.K. Jain) (T.B. Singh)
Nov.01, 2022 Technical Member Judicial Member
Vks U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow

Judgment, signed, dated and pronounced in the open Court.

(K.K. Jain) (T.B. Singh)
Nov. 01, 2022 Technical Member Judicial Member
Vks U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow
(K.K. Jain) (T.B. Singh)

Dated: 01.11.2022
VIJAYKUMAR



