The U. P. Real Estate Appellate Tribunal
At Lucknow
Court-1

SI. No.2
Appeal No.281 of 2019
Subhash Chander Sharma, Appellant.
Vs.
M/s. Omaxe India Trade Centre Pvt. Ltd., Respondent.

Hon’ble Mr. Justice, Suneet Kumar, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr. Rameshwar Singh, Administrative Member.

l.

Heard Ms. Surangama Sharma, learned counsel for the appellant
and Sri Shivam Yadav, assisted by Sri Aditya Tiwari, learned

counsel for the respondent and perused record.

The appellant allottee by the instant appeal, is raising challenge
to the order dated 23.07.2019, passed by the U.P. Regulatory
Authority at Gautam Buddh Nagar (in short Regulatory
Authority) in Complaint No.NCR 144/05/0230/2019 (Subhash
Chander Sharma Vs. Omaxe India Trade Centre Pvt. Ltd.),
allowing the complaint granting differential assured returns along

with possession of the unit and delay interest on the deposit.
The appellant herein, seeks the following reliefs in the appeal:-

(1)  Possession of the unit;
(11) Execution of sub-lease deed with OC/CC;

(ii1) Payment of delay interest till handing over possession of
the unit;
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(iv) Inadmissible charges at Rs.3,09,504.85/- demanded by the
promoter;

(v) Compute and refund the amount towards change/alteration
of super area of the unit.

The relief of possession and delay interest has primarily been

granted by the Regulatory authority.
The point in issue, inter se parties is confined to:-

(1) The period for delay interest w.e.f. 17.06.2016 till the
handing over possession of the unit i.e., 24.04.2025.

(1) Whether appellant is entitled for refund of the amount due
to change/alteration of super area of the wunit at
Rs.2,14,551/-.

The facts inter see parties, are not in dispute.

The appellant 1nitially booked a wunit (shop) bearing
No.ITC/FIRST/SHOP/D-4, admeasuring 653.94 sq. ft., in the
commercial project, “India Trade Centre”, situate at Plot No.C-1,
Alpha-2, Greater Noida, U.P. The sale consideration was at
Rs.51,01,609.25/-. The booking and allotment came to be made
on 17.12.2012. The appellant satisfied the sale consideration. The
unit was subsequently transferred/allotted a smaller unit to the
appellant 1.e., D-5 admeasuring 608.2 sq. ft. The cost of the unit
was at Rs.48,08,982.37. It is submitted that the amount upon
reduction/change in the area was not paid by the respondent or
adjusted in the demand notice dated 15.01.2019 and subsequent
computation/demand notice dated 25.04.2025.

It is not being disputed that Rs.1,35,923/- came to be refunded to
the appellant on 07.09.2014, after making adjustment towards
club membership fee and transfer fee charge for the change in the
unit, however, the amount towards reduction of super area was

not paid by the respondent.
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As per the terms and conditions of the agreement (clause 32) the
project was to be completed within 42 months i.e., on or before
17.06.2016. It is not in dispute that project got imordinately
delayed, the part occupancy certificate/completion certificate
(OC/CC) of the project came to be issued by the competent
authority on 15.04.2019. The appellant did not take physical
possession of the unit which was duly offered prior to obtaining
OC/CC on 15.01.2019 due to default by the promoter with regard

to settlement of accounts and incomplete project/unit.

It is further submitted that offer of possession dated 15.01.2019,
does not constitute a valid and legal offer of possession under the
law, as well as, under the agreement. The offer of possession
came to be issued prior to obtaining OC/CC of the project. The
respondent admits in the offer of possession that the project was
still ‘on the verge of completion’, meaning thereby, the
construction of the unit was incomplete, whereas, clause 32 (c¢) of
the allotment agreement stipulates that the respondent shall offer
in writing to the allottee to take over, occupy, and use the unit
within 30 days from the date of valid offer of possession and
handover the unit accordingly. Further, clause 41 (a) and (b)
mandate that the allottee shall be entitled to possession upon
execution and registration of conveyance/sub-lease deed. Further,
before taking possession, allottee must be fully satisfied with the
construction, facilities and amenities of the unit. In this backdrop,
it is submitted that there was no occasion for the appellant to

accept an incomplete unit offered prior to obtaining OC/CC.

After obtaining part OC/CC, admittedly, no offer of possession
came to be made by the respondent. It is urged by the learned
counsel for the respondent on query, that as per policy of the
promoter company, in the event of litigation the promoter flags

the unit and awaits the outcome of the case. In other words,
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despite receiving the sale consideration the possession of the unit

was not offered nor the accounts settled.

It is further submitted that the part OC/CC dated 15.04.2019 is
only for 15% of total project and it was not clarified by the
promoter, whether the unit allotted to the appellant would fall
within the portion covered by the OC/CC. The possession of the
unit came to he handed over to the appellant on 24.04.2025,
pursuant to order dated 06.10.2020, passed in the appeal. In the
circumstances, appellant allottee shall be entitled to the interest
on the deposit with effect from 16.06.2016 to 24.04.2025 at
MCLR+1% due to default of the respondent.

The meter charge for 3 KW load at Rs.74,460/-, it is urged that
the respondent promoter is not competent to charge, in view of
the provisions of the Electricity Act, 2003 and Electricity Code,
framed thereunder. The matter is between the consumer (allottee)
and the authorised licensee to energise the unit, promoter has no

role or authority to charge for meter.

Learned counsel for the respondent on being confronted, fairly
submits that the respondent legally cannot claim meter charge for
the electricity to be supplied by the licensee, hence, the same
(Rs.74,460/-) is not being claimed and pressed by the promoter.
He further submits that the unit of the appellant is covered under
the part OC/CC, but offer of possession was not made thereafter

due to litigation.

Learned counsel for the appellant further submits that the
respondent is charging delay interest on default of the appellant
allottee at Rs.4,097/- for the period 26.01.2013 to 23.04.2014 and
thereafter, Rs.44,610/- for the delayed payment for the period
12.12.2013 to 28.02.2014 1i.e., Rs.50,514/-, including GST.
Learned counsel for the appellant submits that entire amount

towards sale consideration came to be paid on 17.12.2012, duly
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adjusted from the deposit made by the appellant for the earlier
unit No.D-4 (Rs.50,95,534/- (inclusive of tax) for 653.94 sq. ft.).
The subsequently allotted unit (D-5) which is subject matter of
appeal was at Rs.48,80,982.37 for 608.2 sq. ft. The excess
amount at Rs.2,14,551.63, the appellant was entitled for refund
which was not paid upon change of unit. It is further submitted
that respondent i1s unjustified in raising claim towards interest on
delay payment by the appellant at Rs.1,65,791.37 plus
Rs.34,285.19 (tax) when nothing was due outstanding.

The learned counsel for the respondent on being confronted does
not dispute the factual matrix with regard to payments made by
the appellant. He submits that the amount towards delay interest
and tax (GST) thereon may be reduced from the demanded

amount and settle the dispute inter se parties on delay interest.

Learned counsel for the respondent fairly submits that
Rs.2,14,551.63 is not reflected from the computation/demand
notice dated 15.01.2019 and 25.04.2025, therefore, the
respondent would have no objection in refunding the said amount
to the appellant. In view thereof, the appellant would be entitled
to delay interest and refund of the excess amount towards

change/reduction of area of the unit (D-5).

It is evident from the facts, that appellant satisfied the sale
consideration for the allotted unit (D-4). There was nothing
outstanding and due to the respondent. The respondent, however,
withheld the possession of the unit. The reason assigned is the
policy of the company to await the outcome of the litigation. In
other words, the respondent wilfully and deliberately withheld
the possession of the unit for no fault of the appellant. Further,
the settlement of accounts was not made in terms of proviso to
Section 18 of the Act, 2016. The delay interest was not computed
and offered to the appellant. The offer of possession was not

valid and lawful, issued prior to obtaining OC/CC of the project.
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Further, demands were raised by the respondent for dues that was
inadmissible as per the agreement. Interest on alleged delayed
payment was raised by the respondent which was fanciful and
whimsical. The appellant had not defaulted in payment of sale
consideration of the unit. The respondent has indulged in unfair
practice to harass the appellant by withholding the unit for over
six years. The respondent has, thereby, exposed itself for penal

consequences under Chapter VIII of Act, 2016.
The questions are accordingly answered.

It is clarified that no other point or ground was pressed by either

of the parties.

Having regard to the facts of the case, the appeal is allowed in

part by passing the following orders:-

(1)  The respondent shall pay the delay interest at MCLR+1%
on the deposit to the appellant with effect from 17.06.2016
to 24.04.2025, within 45 days from the date the order is
uploaded.

(1) The respondent shall refund Rs.2,14,551.63 to the appellant
within 45 days from the date the order is uploaded along
with interest thereon at MCLR+1%.

(i11) The respondent shall execute the sale/sub lease deed of the
unit within 45 days from the date the order being uploaded.
The cost of registration and other expenses shall be borne
by the appellant.

(iv) The unit shall be handed over in habitable condition by the
respondent as per agreement.

(v) No orders as to costs.

(Rameshwar Singh ) (Sanjai Khare) (Suneet Kumar)

Date:29.08.2025
RajneeshPS)



