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l.

1.1

1.2

1.3

The appellant has preferred the instant appeal challenging the impugned
judgment and order dated 24.12.2021 passed by the learned Regulatory
Authority, in the Complaint No. LKO162/07/56365/2020 (Mithilesh Kumari
vs. M/s Omni Farms Pvt. Ltd.). The brief facts of the Complaint case giving

rise to the instant appeal are as follows:

That the appellant is a law abiding citizen of this country and she states that
she has not assailed the said impugned order before this Hon’ble Court or any
other court of law prior to the instant appeal.

That the respondent is a private builder named M/s Omni Farms Pvt. Ltd.,
sister concern of Eldeco Housing & Industries Ltd., having its registered
office 2™ Floor, Eldeco Corporate Chamber (Opp. Mandi Parishad), Vibhuti
Khand, Gomti Nagar Lucknow — 226010, Uttar Pradesh.

That the appellant booked a flat bearing No. 005 Tower-4, in Saubhagyam
Project on 12.05.2011 floated by respondent Company by paying an amount
of Rs.1,25,753/-.



1.4

1.5

1.6

1.7

1.8

1.9

That on 28.07.2011 an agreement was signed between the parties and as per
the terms of the Agreement the possession of flat was to be handed over at the
end of payment schedule provided that is by Sept. 2014 [Annexure No.5].
That as per the allotment agreement the appellant was allotted a flat bearing
area of 1004 sq. ft. and along with same a private lawn was also allotted
bearing area 250 sq. ft.

That subsequently the appellant kept on making all her payments on due time
as per the payment schedule provided and a tabular chart indicating the details
of payment is annexed as Annexure No.6.

That it would be relevant to mention here that the flat was supposed to be
delivered at the time of payment of last instalment which was supposed to be
on 01.11.2014 but the respondent promoter miserably failed to deliver the flat
on promised time as the construction was not completed on that date.

That subsequently after making all the payments, the appellant went to the
office of the respondent promoter for enquiring about the possession of her
flat where she came across the sanctioned layout plan of the building which
acknowledged her that as per the sanctioned layout plan, the super built up
area of her flat is 71.46 sq. mtr. whereas the respondent promoter has sold
74.69 sq. mtr., to the appellant and an amount of Rs.72,000/- was charged for
the extra area.

That the high-handedness of the respondent promoter was not only extended
till selling extra area but he also sold an area of 250 sq. ft. in the name of
private lawn which was also never the part of the sanctioned layout plan and
here again, the appellant was charged an extra amount of Rs.2,03,750/- for the

private lawn itself.

1.10 That after coming to know about unfair trade practices of respondent the

appellant agitated her issues to the respondent/promoter, she was very



cleverly made to believe that the respondent/promoter has applied for some
change in the sanctioned layout plan and subsequently in the new sanctioned
layout plan, all her grievances in regard to area of flat and private lawn would
be taken care of.

1.11 That after passing of due date of possession, it was on 12.02.2016 that the
respondent promoter sent a final demand notice/offer for possession
[Annexure No.8].

1.12 That with abundant caution and utmost humility the appellant would like to
draw attention of this Hon’ble Tribunal towards 4 very relevant points in
regard to the offer of possession as mentioned below:

a. That the said offer for possession was sent without obtaining the OC/CC.

b. That in the said offer for possession rather than sending the demand as
per the allotment letter, the respondent enhanced the area of the flat by 24
sqg. ft. and the area of the lawn by 310 sq. ft. and in regard to the same an
amount of Rs.56,400/- and Rs.2,97,600/- demanded was respectively.

c. That the enhanced amount for increase in area was not duly supported by
any updated sanctioned layout plan.

d. That the actual sanctioned layout plan was issued on 18.04.2016.

1.13 That as per the updated sanctioned layout plan issued on 18.04.2016 by the
competent authority, the actual built up area was reduced from 71.46 sq. mtr.
To 71.20 sq. mtr. whereas to the contrary as per the offer for possession, the
flat area has increased which is completely vague and baseless [Annexure
No.9].

1.14 That it would also be very relevant to point out here that as per the new
sanctioned layout plan, there was no private lawn area sanctioned with the

appellant’s flat and again to the contrary, the respondent promoter in his final



demand letter had increased the area of the private lawn from 250 sq. ft. to
560 sq. ft. which happens to be more than 127% enhancement in the area.

1.15 That as per the sanctioned layout plan, there happens to be a common green
area around the flat of the appellant and in the instant case; the respondent
promoter is unlawfully trying to sell the common area of the project which is
entirely against the provisions of the U.P. Apartment Act. For the bare perusal
of the Hon’ble Tribunal, Section 3(i)(i) and Section 25 of U.P. Apartment
Act, 2010 is quoted below:

“Section 3(i)(i) — common areas and facilities” means-(i) the land on
which the building is located and all easements, rights and
appurtenances belonging to the land and the building;

Section 25-Offences(1)if any promoter:

(a) transfers by way of sale or otherwise any land appurtenant to a
building and such land was originally shown as common areas and
facilities such as park, open space, path ways, circulation areas, etc.
in the plan approved by the prescribed sanctioning authority, or
(b) illegally makes construction in contravention of the plan approved

by the prescribed sanctioning authority beyond compoundable limits,

he shall, on conviction, be punished with imprisonment for a term not
less than three years which may extend to six years or with fine not
less than three lacs rupees, which may extend to five lacs rupees with
both.

Explanation: above punishment shall not exonerate the promoter
from his liability to restore the status of common areas and facilities

as per the approved plan.



(2) Notwithstanding anything contained in the Code of Criminal
Procedure, 1973 it shall be lawful for a Metropolitan Magistrate or a
Judicial Magistrate of the First Class to pass on any person convicted
of an offence under this Act, a sentence of imprisonment or fine or
both as provided in the relevant section of this Act, in exercise of
powers under Section 29 of the said Code,

(3) if the owner of an apartment which is subject to the provisions of
Chapter Il contravenes.

(a) the provisions of Section 5, or 6 or

(b) any byelaws made under the provisions of this Act,

he shall, on conviction, be punishable with fine not less than ten
thousand rupees which may extend to Fifty thousand rupees and in
case of a continuing contravention, to an additional fine which may
extend to one thousand rupees for every day during which such
contravention continues after the conviction.

(4) No court shall take cognizance of an offence under this section,
except on the written complaint by the board after a majority decision
thereof and after obtaining prior permission of the Competent
Authority in such manner as may be prescribed.”

1.16 That from the bare perusal of the definition of Common Area provided under
Section 2(n) of the Act of 2016, it is very evident that the area which the
respondent is trying to sell in the name of private lawn very well falls under
the category of common area. For the bare perusal of the Hon’ble Tribunal,
Section 2(n) of the RERA Act, 2016 is quoted below:

“Definition. 2. In this Act, unless the context otherwise requires,-

(n) “common areas” mean-



(i) the entire land for the real estate project or where the project is developed
in phases and registration under this Act is sought for a phase, the entire land
for that phase;

(ii) the stair cases, lifts, staircase and lift lobbies, fire escapes, and common
entrances and exits of buildings,

(iii) the common basements, terraces, parks, play areas, open parking areas
and common storage spaces,

(iv) the premises for the lodging of persons employed for the management of
the property including accommodation for watch and ward staffs or for the
lodging of community service personnel;

(v) installations of central services such as electricity, gas, water and
sanitation, air-conditioning and incinerating, system for water conservation
and renewable energy;

(vi) the water tanks, sumps, motors, fans, compressors, ducts and all
apparatus connected with installations for common use; (vii) all community
and commercial facilities as provided in the real estate project;

(viii) all other portion of the project necessary or convenient for its
maintenance, safety, etc., and in common use”.

1.17 That the Hon’ble Supreme Court of India while passing its judgment dated
31.08.2010 in Civil Appeal No. 2544 of 2010 captioned as Nahal Chand
LalooChand Pvt. Ltd. vs Panchali Housing Society Co-operative Ltd. has
categorically held that the promoter is not entitled to sell any portion which is
not flat area. Relevant protion of the said judgment is quoted below:

“The promoter has no right to sell any portion of such building which is not
flat’ within the meaning of Section 2(a-1) and the entire land and building
has to be conveyed to the organization, the only right remains with the

(2008) 4 SCC 144 promoter is to sell unsold flats. It is, thus, clear that the



promoter has no right to sell ‘still parking spaces’ as these are neither ‘flat’
nor appurtenant or attachment to a ‘flat’.”

1.18 That as per principles laid down in Nahal Chand LalooChand Pvt. Ltd. vs
Panchali Housing Society Co-operative Ltd. open car parking cannot be
charged from any allottee as the same also lies within the purview of the
common area.

1.19 That the appellant again went to the office of the respondent promoter and
agitated her issue in regard to the unlawful demand raised for the increased
flat area and lawn area but all her grievances were left unattended.

1.20 That it would be relevant to point out here that the appellant sent numerous
letters dated 25.02.2016, 16.06.2016, 06.06.2017, 07.06.2017, 15.06.2017,
08.08.2018, 13.09.2018, 28.08.2019, 05.09.2019, 16.09.2019, 01.10.2019,
10.10.2019, 17.10.2019, 08.11.2019, 12.11.2019,31.01.2020, 06.02.2020,
17.02.2020, 19.02.2020, 17.07.2020, 14.08.2020, 02.09.2020, 04.09.2020,
11.09.2020, 16.09.2020, 21.09.2020, 08.10.2020,13.01.2021, 26.07.2021 and
30.07.2021 annexed as Annexure No.10.

1.21 That it would be relevant to point out over here that the offer for possession
was sent without obtaining OC/CC and as per the principles laid down by the
Act of 2016, any offer for possession that was sent without obtaining OC/CC
is not valid in the eyes of law. The OC/CC was later received on 21.09.2016.

1.22 That it would also not be out of place to mention over here that the Fire-NOC
was also received on 22.11.2016 that is after the issuance of the Completion
Certificate which in itself is a very cryptic situation.

1.23 That the Hon’ble Apex Court in the case of Samraddhi Co-operative
Housing Society vs. Mumbai Mahalaxmi Construction Pvt. Ltd. in Civil
Appeal No. 4000/2019 has held that offer of possession prior to obtaining

before completion is not in accordance with rule. In the present case



completion certificate was issued on 21.09.2016 as such prior to it, offer-for-
possession is in utter violation of the observation made by the Hon’ble Apex
Court as well as provisions contained under Section 4(5) of U.P. Apartment
Act. For bare perusal of this Hon’ble Tribunal, Section 4(5) of the U.P.
Apartment Act, 2010 is quoted below:-
“Section 4-General liabilities of promoter
(5) An apartment may be transferred by the promoter to any person only after
obtaining the completion certificate from the prescribed sanctioning authority
concerned as per building bye-laws. The completion certificate shall be
obtained by promoter from prescribed authority within the period of two
years from the date of sale agreement.
Provided that if the construction work is not completed within the stipulated
period, with the permission of the prescribed authority,
Provided further that if the completion certificate is not issued by the
prescribed sanctioning authority within three months of submission of the
application by the promoter complete with all certificates and other
documents required, the same shall be deemed to have been issued after the
expiry of three months.
Explanation: For the purposes of this sub-section “completion” means the
completion of the construction works of a building as a whole or the
completion of an independent block of such building, as the case may be.”
1.24 That the Hon’ble National Consumer Dispute Redressal Commission,
New Delhi in Appeal No. 54/2018 Suman Kumar Jha and others vs. Matri
Technology Consultant Pvt. Ltd. has held that offering of possession of
incomplete construction and without obtaining “completion certificate” does

not justify the act of builder.



1.25 That the Hon’ble U.P. Real Estate Appellate Tribunal has also held in its
order dated 02.11.2021 passed in Appeal No. 541/2021 tiled as Arun
Chauhan vs. Gaur Sons High — tech Infrastructure Pvt. Ltd. that offer for
possession cannot be sent without obtaining OC/CC. Relevant portions of the
order is quoted as under:

“Question No. (iii) was as to whether offer of possession can be given by a
promoter without completion and occupation certificate or is it necessary
and mandatory to obtain the same before offering possession and asking the
allottee to settle the account and satisfy the final demand, under the scheme
of Act and Rules, 2016, read with U.P. Apartments Act, 2010. The Tribunal
was of the considered view that as per the provisions of the U.P. Apartments
Act, 2010 read with the provisions of Act, 2016 a promoter is required to
offer legal and habitable possession to the allottees only after obtaining
CC/OC and ask for clearing dues by raising final demand. Question No. (iii)
was answered accordingly.

1.26 That even after running from pillar-to-post, the appellant got no redressal for
any of her grievances. Hence in turn she had no other option rather to knock
the doors of the learned RERA Authority below.

1.27 That the appellant subsequently filed a complaint bearing no. LKO
162/07/56365/2020 dated 17.07.2020 before the U.P. Real Estate Regulatory
Authority.

1.28 That in the said complaint, the respondent promoter filed its objections on
24.09.2020, 23.06.2021 and 13.07.2021.

1.29 That in reply to the objections filed by the respondent/promoter the appellant
also filed rejoinders on 30.09.2020, 06.07.2021 and 14.07.2021.



1.30 That during the entire course of proceedings the appellant raised numerous
1ssues and for the sake of ease of this Hon’ble Tribunal, the same are
reiterated below:

a. That the respondent promoter in a most illegal manner had sold that
portion of the project which was not even a part of the sanctioned layout
plan and in turn had wrongfully lured out extra money from the appellant.

b. That the respondent promoter had again committed the same deceiving
tactics with appellant by demanding money in the name of increase in the
area of flat and private lawn by completely going beyond the scope of the
revised sanctioned layout plan dated 18.04.2016.

c. That the respondent promoter had sold open car parking by going
completely beyond the principles laid down in the case of Nahal Chand
LalooChand Pvt. Ltd. Panchali Housing Society Cooperative Ltd.

d. That the respondent promoter in a most mercurial manner has sent the
offer  for  possession  without obtaining the  completion
certificate/occupancy certificate in regard to the said project.

e. That the respondent promoter ought to have compensated the perturbed
buyer/appellant for the delay caused in handing over of the possession but
to the contrary he levied interest of the allottee itself despite of the fact that
there was no delay in making of payment on part of the appellant.

f. That the respondent promoter in a most capricious manner had sold the
green area and open area of the project by demarcating it as car parking
area and private lawn area.

g. That the respondent promoter had himself created a situation by making
frivolous demands due to which the allottee could not take the possession
and now on the other hand the respondent promoter is placing a thrust

upon the appellant to pay various holding charges and delay interest and



these demands are again acting as a hindrance for the appellant to take
possession.

1.31 That it would be relevant to point out here that the learned RERA Authority
below has entirely overlooked the fact that the complainant was trying to
demonstrate.

1.32 That the learned RERA Authority below has miserably failed to acknowledge
that the complainant was being charged for something that was never the part
of the sanctioned layout plan which in itself amounts to unfair trade practices.

1.33 That from the bare perusal of both the sanctioned layout plan in Annexure
No.9 it is very evident that the final built up area of the flat was 71.20 sq. mtr.
and there was no private lawn attached with appellant’s flat in the sanctioned
layout plan.

1.34 That the averments of the appellant can very well be traced from the letter
received from the competent authority that the super built up area has
decreased from 18179.42 sq. mtrs. To 17525.54 sq. mtr. and on the other
hand, the entire floor area has decreased from 1258.53 sq. mt. to 1225.60 sq.
mtr.

1.35 That the learned RERA Authority has also overlooked the report provided by
the competent authority dated 18.08.2021 which clearly says that there is no
provision for independent lawn for any flat [Annexue No.9].

1.36 That it would also be relevant to point here that the matter was also referred to
the learned Conciliator but there also the matter could not be resolved due to
the adamant approach of the respondent.

1.37 That subsequently after various hearings, the learned RERA Authority below
passed an order dated 24.12.2021 which was uploaded on 28.12.2021, the
complaint was dismissed stating that the complaint is baseless and increase in

area has been done in accordance with law whereas to the contrary from the



bare perusal of the sanctioned layout plan dated 18.04.2016, there is no

increase in area nor any whisper about the private lawn.

1.38 That the respondent promoter in a most hasty and gross illegal manner had

cancelled the allotment of the appellant on 29.12.2021 without giving any

notice for cancellation and returned the amount deposited by deducting 20%

which is completely vague.

1.39 That having no other alternative and efficacious remedy, the appellant/allottee

refers an appeal.

a)

GROUNDS
Because after various hearing the learned RERA Authority below passed
an order dated 24.12.2021 which was uploaded on 28.12.2021, the
complaint was dismissed stating that the complaint is baseless and increase
in area has been done in accordance with law whereas to the contrary from
the bare perusal of the sanctioned layout plan dated 18.04.2016, there is no

increase in area nor any whisper about the private lawn.

b) Because the learned RERA Authority below miserably failed to consider

the fact that the respondent promoter in a most capricious and gross illegal
manner floated an advertisement of the flat by mentioning wrong details as
compared to the sanctioned lay out plan.

Because the learned RERA Authority below had miserably failed to
consider the fact that the respondent/promoter has acted against the scope
of sanction 4(4), Section 5(3)(a) and Section 25 of U.P. Apartments Act,
2010.

d) Because the learned RERA Authority below had overlooked the actions of

the respondent promoter where he had not paid any amount for delay in

handing over of possession which is completely in contrary to the Section



4(2)(b) of the U.P. Apartments Act, 2010 and Section 18(1)(b) of the Real
Estate Regulatory Authority Act, 2016.

e) Because the learned RERA Authority had wrongfully upheld the version
of the promoter of the increased area of the flat by not looking into the
details of the revised sanctioned layout plan dated 18.04.2016.

f) Because the order passed by the learned RERA Authority below had not
discussed about the fact that the respondent promoter had sold the green
area of the project as open-car parking area which is completely against
the provisions of Section 5(3) (a) and Section 4(4) of U.P. Apartments Act,
2010 and Rule 3.2.1 and 3.2.14 of Compounding Rules, 2009.

g) Because the learned RERA Authority below had not considered the fact
that the respondent promoter had medalled with the basic pro-forma of the
Declaration Form giving under Form-F laid down in the U.P. Apartment
Rules, 2011 by wrongfully adding independent lawn area in the same.

h) Because the RERA Authority below had completely overlooked the fact
that the respondent promoter has entirely acted in contrivances of the
provisions of Section 4(1) of the U.P. Apartments Act, 2010 and Section
12 of the Real Estate Regulatory Authority Act, 2016.

1) Because as per the sanctioned layout plan, the super built up are of her flat
is 71.46 sq. mtrs. whereas the respondent promoter has sold 74.69 sq. mtr.
to the appellant and an amount of Rs.72,000/- was charged for the extra
area.

j) Because the promoter also sold an area of 250 sq. ft. in the name of private
lawn which was also never the part of the sanctioned layout plan and here
again, the appellant was charged an extra amount of Rs.2,03,750/- for the
private lawn itself.

k) Because the offer for possession was sent without obtaining the OC/CC.



1) Because in the offer for possession rather than sending the demand as per
the allotment letter, the respondent enhanced the area of the flat by 24 sq.
ft. and the area of the law by 310 sq. ft. and in regard to the same an
amount of Rs.56,400/- and Rs.2,97,600/- was demanded respectively.

m) Because the enhanced amount for increase in area was not duly supported
by any updated sanctioned layout plan.

n) Because as per the updated sanctioned layout plan issued on 18.04.2016 by
the competent authority, the actual built up area was reduced from 71.46
sq. mt. to 71.20 sq. mtr. whereas to the contrary as per the offer for
possession, the flat area has increased which is completely vague and
baseless.

0) Because as per the new sanctioned layout plan as well as there was no
private lawn area sanctioned with the appellant’s flat and again to the
contrary, the respondent promoter in his final demand letter had increased
the area of the private lawn from 250 sq. ft. to 560 sq. ft. which happens to
be more than 127% enhancement in the area.

p) Because the Hon’ble Supreme Court of India while passing its judgment
dated 31.08.2010 in Civil Appeal No. 2544 of 2010 captioned as
NahalChand LalooChand Pvt. Ltd. vs. Panchali Housing Society Co-
operative Ltd. has categorically held that the promoter is not entitled to
sell any portion which is not flat area. Relevant portion of the said
judgment is quoted below:

“The promoter has no right to sell any portion of such building
which is not ‘flat’ within the meaning of Section 2(a-1) and the entire
land and building has to be conveyed to the organization; the only

right remains with the (2008) 4 SCC 144



promoter is to sell unsold flats. It is, thus, clear that the promoter

has no right to sell ‘still parking spaces’ as these are neither flat’

» »

nor appurtenant or attachment to a ‘flat’.

q) Because open-car parking cannot be charged from any allottee as the same

t)

also lies within the purview of the common area.

Because the offer for possession was sent without obtaining OC/CC and as
per the principles laid down by the Act of 2016, any offer for possession
that was sent without obtaining OC/CC is not valid in the eyes of law. The
OC/CC was later received on 21.09.2016.

Because the Hon’ble Apex Court in the case of Samraddhi Co-operative
Housing Society vs. Mumbai Mahalaxmi Construction Pvt. Ltd. in
Civil Appeal No. 4000/2019 has held that offer of possession prior to
obtaining before completion is not in accordance with rule. In the present
case completion certificate was issued on 21.09.2016 as such prior to it,
offer-for-possession is in utter violation of the observation made by the
Hon’ble Apex Court as well as provisions contained under Section 4(5) of
U.P. Apartment Act.

Because the Hon’ble National Consumer Dispute Redressal
Commission, New Delhi in Appeal No. 54/2018 Suman Kumar Jha and
others vs. Matri Technology Consultant Pvt. Ltd. has held that offering
of possession of incomplete construction and without obtaining

“completion certificate” does not justify the act of builder.

u) Because the Hon’ble U.P. Real Estate Appellate Tribunal has also held

in its order dated 02.11.2021 passed in Appeal No. 541/2021 tiled as
Arun Chauhan vs. Gaur Sons High — tech Infrastructure Pvt. Ltd. that
offer for possession cannot be sent without obtaining OC/CC. Relevant

portions of the order is quoted as under:



“Question No. (iii) was as to whether offer of possession can be
given by a promoter without completion and occupation certificate
or is it necessary and mandatory to obtain the same before
offering possession and asking the allottee to settle the account
and satisfy the final demand, under the scheme of Act and Rules,
2016, read with U.P. Apartments Act, 2010. The Tribunal was of
the considered view that as per the provisions of the U.P.
Apartments Act, 2010 read with the provisions of Act, 2016 a
promoter is required to offer legal and habitable possession to the
allottees only after obtaining CC/OC and ask for clearing dues by
raising final demand. Question No. (iii) was answered
accordingly.

v) Because the learned RERA Authority below has entirely overlooked the
fact that the complainant was trying to demonstrate.

w) Because the learned RERA Authority below has miserably failed to
acknowledge that the complainant was being charged for something that
was never the part of the sanctioned layout plan which in itself amounts to
unfair trade practices.

x) Because the learned RERA Auhority below had ignored the fact that the
final built up area of the flat was set to the tune of 71.20 sq. mtr. and there
was no private lawn attached with appellant’s flat in the sanctioned layout
plan.

y) Because the learned RERA Authority has also overlooked the report
provided by the competent authority dated 18.08.2021 which clearly says

that there is no provision for independent law for any flat.



z) Because the matter was also referred to the learned Conciliator but over
there as well the matter could not be resolved due to the adamant approach
of the respondent.

aa)Because the learned RERA Authority below has completely overlooked
the fact that as per the updated sanctioned layout plan, received in the
18.04.2016, the area of the flat was reduced and there was no private lawn
area sanctioned with the complainant’s flat.

bb) Because the Hon’ble Supreme Court in Civil Appeal No. 5041 of
2021 of Supertech vs. Emerald Court owner Resident Welfare
Association and Ors, held that:

“The judgments of this Court spanning the last four decades
emphasize the duty of planning bodies, while sanctioning building
plans and enforcing building regulations and bye-laws to conform to
the norms by which they are government. A breach by the planning
authority of its obligation to ensure compliance with building
regulations is actionable at the instance of residents whose rights are
infringed by the violation of law. Their quality of life is directly
affected by the failure of the planning authority to enforce
compliance. Unfortunately, the diverse and unseen group of flat
buyers suffers the impact of the unholy nexus between builders and
planners. Their quality of life is affected the most. Yet, confronted with
the economic might of developers and the might of legal authority
wielded by planning bodies, the few who raise their voices have to
pursue a long and expensive battle for rights with little certainty of
outcomes. As this case demonstrates, they are denied access to
information and are victims of misinformation. Hence, the law must

Step in to protect their legitimate concerns.”.



cc)

dd)

manner had cancelled the allotment of the perturbed appellant on

ee)

Relief S
a)

Because the learned RERA Authority below failed to give any
observation on the fact that since an open car parking is a part of the
common area, hence it cannot be sold separately to the allottee.

Because the respondent promoter in a most hasty and gross illegal

29.12.2021 without giving any notice for cancellation.

Because having no other alternative and efficacious remedy, the

appellant/allottee prefers an appeal.

ought:
That the appellants prays before this Hon’ble Tribunal to set aside the
said order dated 24.12.2021 in Compliant No. LKO162/07/56365/2020
Mithilesh Kumari vs. M/s Omni Farms Pvt. Ltd.

b) That the appellant prays before the Hon’ble Court to pass suitable orders

to the respondent to give peaceful possession of the flat with the delay
interest of MCLR+1% p.a. from the date of possession till the date of
actual date of possession.

That the appellant prays before this Hon’ble Tribunal that respondent
may be refrained from charging anything which is not the part of the

sanctioned layout plan.

d) That the appellant also prays before this Hon’ble Tribunal to refund the

extra amount collected for the enhanced area of flat and private lawn to
the tune of Rs.2,75,750 that was not part of the sanctioned lay out plan.

That the appellant also prays before this Hon’ble Tribunal that the final
demand/offer-for possession which was given without obtaining OC/CC

dated 12.02.2016 may kindly be dismissed.



f) That the appellant also prays before this Hon’ble Tribunal that no holding
charges may be levied upon the appellant since the sole underline reason
for delay in taking possession entirely lies upon the respondent promoter.

g) That the appellant also prays before this Hon’ble Tribunal that the
monthly maintenance charges may be charged from the actual date of
physical possession.

h) That appellant also prays before this Hon’ble Tribunal that the
respondent may be directed to give free of charge open car parking as per
granted in the order passed by the Hon’ble Supeme Court in Nahal Chand
LalloChand Pvt. Ltd. vs. Panchali Housing Society Co-operative Ltd.

1) That the appellant also prays before this Hon’ble Tribunal to direct
respondent to make legally fit demand letters and compensate for the
legal expenses endured by the appellant.

j) That any other relief as the Court may deem fit.

REPLY ON BEHALF OF RESPNDENT
The respondent has filed reply against the appeal filed by the appellant with
the following submissions:
. At the outset, the respondent/opposite party hereby denies the entire

averments/contentions and grounds raised in the present appeal by the
appellant, which are contrary or repugnant to the context and the submission
of the opposite party/respondent, unless those are specifically admitted
hereinafter.

. FALSE CLAIM: The appellant has merely indulged in expanding his
claims and seeking exaggerated amount invested by him towards the
concerned transaction under dispute. Hence, the mala fide intent of the

complainant



. At the very outset it is submitted that the purported consumer complaint
filed by the complainant is not maintainable and has been filed with the mala
fide intention o deriving undue monetary benefit from the opposite party.

. Further it is pertinent to note here that project namely Saubhagyam in which
the appellant invested is absolutely ready but the applicant never has
intention of going ahead with taking possession and always tried to extort.

. That it is pertinent to note here that answering respondents have advertised
there project as per usual government norms and OP in no manner provided
any false representation to the complainants and never induced appellant to
take the financial and investment decision, which they took out of their own
free will and accord by seeking allotment of a Plot in the respondent's
Project.

. That the contents of Para 5.6, 5.7 of the Appeal is admitted to the extent that
flat no. 005 in Tower No. 4 measuring area 1004 sq ft along with the private
lawn bearing 250 sq meters was allotted to the Applicant vide Allotment
Letter/ Application and rest of the contents are denied. Further it is
imperative to note here that the net cost of the Flat was of BSP Rs 21,
02,710.

. That it is hereby submitted the answering respondent is aware about its
commitments, responsibility and obligations under the Arrangement.
Further, it is stated that the ground coverage of Tower 3 and 4 has increased
and in this regards please find attached herewith the copy of the earlier
approved layout and permit no 1256 dated 13.07.2011. A copy of layout is
enclosed with the appeal wherein the Ground coverage was 1298.53 sq.mt.
and the copy of the revised layout plan and Permit no 994 dated 18.04.2016
wherein the Ground coverage has increased to 1347.98 sq. Mt. And copy of

same is already annexed by the applicant in her appeal which is only



possible if the area of the floor will increase in totality irrespective of
whether it 1s the built-up area or the common area that has increased.

. That in reply to para 5.12 and 5.13 is vehemently denied and in reply thereto
it is stated that at every stage answering respondent was informing applicant
about the changes wherein applicant was informed about the changes dated
24.11.2014. Thereafter she was also informed about the area increase dated
18.02.2015.

That in reply to para 5.14 are twisted are accepted to the fact that final
notice was sent however there was a delay of around 9 months.
Unfortunately, due to the occurrence of farmer agitations in execution of a
part of the project, a force majeure event was invoked which led to a delay
in developmental progress of the township the same are not repeated here for
sake of brevity, the answering respondent did not cheat or harass or take
undue advantage of either the applicant or any of its other allottees, since
payments were demanded solely in accordance with the stage of
development achieved for the allotted flat.

That averments of para 5.16 are denied and it is stated that as per the
agreement selling was always as per the super area and not only on built up
area. It is pertinent to mention here that the super area is comprised of Built-
up + common area.

. That averments of para 5.18, 5.19, 5.20 are denied and in reply thereto it 1s
stated that since in the beginning the area was declared as an independent

area and not as a common area.

As per U.P Apartment Act, 2010 (herein "Act") apart from the apartment,
the Builder is entitled to allot/sell Independent Areas. The term

"Independent Areas" as per the Act means the areas which have been



declared but not included as common areas for joint use of the apartments
and may be sold by the Promoter without the interference of other apartment
owners." The private lawn falls under the definition of Independent Areas as
per the U.P Apartment Act 2010 and accordingly the usage rights were
granted to the allottees. Further, the private lawn areas have been declared as
Independent Areas in the Annexure F of the declaration submitted by the
answering respondent and has granted usage rights to allottees, which is
permissible as per the Act. As such the applicant’s point that the Lawn area
is being sold illegally and they were not aware about it is false and frivolous.
Applicants have been misleading court by bringing the area of Independent

nature under the purview of common area.

The same is duly covered under the definition of independent area as per

clause 3 (p) of the UP Apartment Act which reads as follows:

“Independent areas” means the areas which have been declared but not
included as common areas for joint use of apartments and may be sold by
the promoter without the interference of other apartment owners.

L. That averments of para 5.38, 5.39, 5.42 are denied and in reply thereto it is
stated that learned Authority has passed the order in full conscious and

considering proper legal aspects.

That, considering the facts and circumstances into consideration it is prayed that

the said appeal should be dismissed.



3. The appellant has also filed rejoinder affidavit against the reply filed by the
respondent to the Appeal. In the rejoinder, the appellant has reiterate most of
the facts of appeal.

4. We heard rival contentions of the learned counsels for the parties and gone
through the entire records along with the judgment of the learned Regulatory
Authority.

5. The learned Regulatory Authority in its judgment and order dated 24.12.2021,
in very brief, has observed two things:

1) The built-up area which is said to be enhanced beyond sanctioned plan by
complainant, for that enhanced area the compounding charges have been
deposited by respondent, hence it cannot be said that the area has been
enhanced going beyond revised sanctioned plan.
i1) Completion Certificate has been issued on 21.09.2016 by U.P. Awas Evam
Vikas Parishad, if complainant has any objection against the Completion
Certificate she may raise this issue before the Competent Authority.

The Authority has summed up its observation observing that the area has
been enhanced as per rules and Completion Certificate has been issued by
Competent Authority. Thus, the argument advanced on behalf of complainant
lacks legal backing. The Authority has further observed that the ‘Final Demand’
Letter has been issued on 12.02.2018, but complainant did not take the
possession in pursuance of the said Demand Letter, therefore, the complaint is
dismissed being baseless.

The afore-stated judgment of the learned Regulatory Authority reveals that
the learned Authority has not discussed the following issues which are very

necessary in order to unveil the truth:



(1) Whether Completion Certificate has been issued in consonance with the
U.P. Apartment Act, 2010 and project of the respondent-company was
“ongoing” as per RERA Act?

(i)  Whether green area and open area of the project can be sold demarcating it
as car parking and private lawn area?

(i11)  Whether Private Lawn was part of the sanctioned lay out plan?

(iv)  Whether as per new sanctioned lay out plan the built up area has been
increased.

Before proceeding further, we would like to demonstrate, in brief the
meaning of Completion Certificate and Occupancy Certificate.

The expression “Completion Certificate” has been defined in Section 2(q)
of the RERA Act, 2016 which reads as below:

“Section 2(q) ““ completion certificate” means the completion
certificate, or such other certificate, by whatever name
called, issued by the competent authority certifying that the
real estate project has been developed according to the
sanctioned plan, layout plan and specifications, as approved
by the competent authority under the local laws.”

From the above provision of Section 2(q), we come to the conclusion

that completion certificate is essentially a certificate issued by the competent
authority certifying that the real estate project has been developed according
to the sanctioned plan, lay out plan and specifications, as approved by the
competent authority under the local laws.

Here, it is also relevant to mention the provision of Section 4(5) of the
U.P. Apartment (Promotion of Construction, Ownership and Maintenance)
Act, 2010 which tells about — Why the ‘Completion Certificate’ is required?

For perusal, the verbatim language of Section 4(5) of the Apartment
Act, 2010 is reproduced herein below:

“Section 4(5) : An apartment may be transferred by
the promoter to any person only after obtaining the



completion certificate from the prescribed sanctioning
authority concerned as per building bye-laws. The
completion certificate shall be obtained by promoter from
prescribed authority [within the period specified for
completion of the project in the development permit or the
building permit as the case may be] Provided that if the
construction work is not completed within the stipulated
period, with the permission of the prescribed authority,

Provided further that if the completion certificate is not
issued by the prescribed sanctioning authority within three
months of submission of the application by the promoter
complete with all certificates and other documents required,
the same shall be deemed to have been issued after the expiry
of three months.

Explanation.—For the purposes of this sub-section
“completion” means the completion of the construction
works of a building as a whole or the completion of an
independent block of such building, as the case may be.

Thus, we see that in view of Section 4(5) of the U.P. Apartment Act,
2010-an apartment may be transferred by the promoter to any person only
after obtaining the ‘Completion Certificate’ from the prescribed authority as
per building Bye-Laws. Meaning thereby, in absence of completion
certificate the promoter cannot transfer an apartment to any person. Firstly,
the promoter is required to first obtain completion certificate/occupation
certificate from the prescribed sanctioning authority, only thereafter sale
deed (conveyance deed) of the Apartment/Unit/Building can be executed in

favour of the allottees.

Occupancy Certificate: Section 2(zf) of the RERA Act, 2016 speaks

about “Occupancy Certificate”. The expression ‘Occupancy Certificate’
denotes a certificate of occupation. It is issued by the competent authority
permitting occupation of any building, as provided under local laws, which

has provision for civic infrastructure such as water, sanitation and electricity.



Section 2(zf) defines ‘occupancy certificate’ as hereunder :-

“2(zf) “occupancy certificate” means the occupancy
certificate, or such other certificate by whatever name called,
issued by the competent authority permitting occupation of any
building, as provided under local laws, which has provision
for civic infrastructure such as water, sanitation and
electricity”.

In our view, ‘Completion Certificate’ is not a Certificate against
which question cannot be raised. If there is any short coming in issuing the
Completion Certificate the allottee can raise his/her voice at appropriate
Forum. In such situation, offer of possession has no meaning in the eyes of
law and the Authority itself may take appropriate step to adjudge the
correctness of Completion Certificate instead of asking the aggrieved person
to prove this issue before Competent Authority means to leave such person
stranded (i.e. helpless).

Besides the above, the learned authority is required to give its clear
finding on the points as mentioned above by us. The Regulatory Authority
while writing the judgment must record its reason as raised before it. This is
theme of the legal principle that the courts must assign reasons so as to show
that the order has been passed after application of mind by considering each
issue raised by the parties. Thus, the order under challenge is not sustainable
in the eyes of law.

ORDER
The instant appeal is hereby allowed.
The impugned judgment and order dated 24.12.2021 passed in Complaint

Case No. LKO162/07/56365/2020 (Mithilesh Kumari vs. Omni Farms Pvt. Ltd.)
by learned Authority is set aside.



The learned Authority is directed to pass a fresh order in accordance with
the observation made in the body of the judgment and also in accordance with law
within 6 months from the date of receiving the copy of the order.

The parties are directed to appear before the learned Authority on
10.01.2023.

No order as to costs.

(K.K. Jain) (T.B. Singh)
Dec. 19, 2022 Technical Member Judicial Member
Vks U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow

Judgment, signed, dated and pronounced in the open Court.

(K.K. Jain) (T.B. Singh)
Dec.19, 2022 Technical Member Judicial
Member
Vks U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow
(K.K. Jain) (T.B. Singh)

Dated: 19.12.2022
VIJAYKUMAR



