THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-798/2022

RAJIV SHARMA AND GAURI SHARMA  rveeeens Appellant
Versus

VXL REALTORS PVT LTDVXL REALTORS PVTLTD e Respondent

Counsel for Appellant Counsel for Respondent

AMIT YADAV AZHAR IKRAM

BAL KISHOR VERMA MANISH SINGH

Hon’ble Mr. Justice Suneet Kumar, Chairman

Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

1.
2.

Heard learned counsels for the parties.

The instant appeal has been filed assailing the order dated 29.07.2022 passed
by the learned  Adjudicating  Officer in  Complaint  No.
ADJ/NCR145/03/91307/2022, whereby the learned, Adjudicating Officer has

granted differential rate of interest admissible, before/after enforcement of
Act 2016.

The appellant-allottee is assailing the impugned order to the extent the
impugned order awards 18 percent interest to be charged by the promoter
from the appellant-allottee as per terms of the agreement till the enforcement
of Act 2016, thereafter, at MCLR+1%.

On specific query, learned counsel for the respondent-promoter submits that
no appeal has been instituted by the promoter challenging the impugned
order.

The short question that arises for consideration is as to whether after
enforcement of Real Estate (Regulation and Development) Act 2016 (for
short ‘Act 2016°), the promoter can charge higher rate of interest in terms of
the agreement as against the prescribed rate i.e. MCLR+1%.

It is not being disputed by the counsel for the respondent-promoter that after
enactment of Act 2016, the project came to be registered with U.P. RERA as
an ongoing project. As per terms and conditions of the agreement, in the event
of default committed by the allottee, the promoter is entitled to charge interest
at the rate of 18% on the defaulted amount. After enforcement of the Act
2016, the legislature has mandated that the interest chargeable by the



promoter or to be paid to the allottee on default would be at the prescribed
rate 1.e. MCLR+1%. In the circumstances, any clause of the agreement, which
is to the detriment of the allottee, being one sided, would not be read and
enforced against the allottee. In the event of default either by the allottee or
promoter, the interest to be imposed/charged would be at the prescribed rate
and not at a higher rate. The question is accordingly answered.

7. Having due regard to the facts and circumstances of the case, the appeal is
disposed of by passing following orders:

(1)  The rate of interest admissible to either of the parties will be at the
prescribed rate i.e. MCLR+1%.

(i1))  The impugned order dated 29.07.2022 shall stand modified to the extent
mentioned herein above.

(i11) No order as to the cost.
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