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Hon'ble Mr. Justice Suneet Kumar, Chairman
Hon'ble Mr. Rameshwar Singh, Administrative Member
Hon'ble Mr. Devindar Singh Chaudhry, Technical Member

Heard Sri Amit Yadav, learned counsel for the appellant/allottee, and
Sri Rishindra  Vikram  Singh, learned counsel for the

respondent/promoter.

This appeal has been instituted by the appellant/allottee, seeking
physical possession of the unit and interest till handing over possession
of the unit. The appellant filed a complaint being Complaint No.
NCR144/04/93245/2022 which came to be rejected on the ground that
since appellant has executed sub lease deed/sale deed on 30.12.2019,

therefore, is not entitled to any relief.

The facts inter-se parties are not in dispute, the appellant came to be
allotted a unit bearing No. T8-1102, in the project floated by the
respondent/promoter, in the name and style, “Shri Radha Sky Gardens”,
Phase-1, Greater Noida (West), Gautambudh Nagar. The unit came to
be allotted on 25.02.2013. The sale consideration of the unit was at Rs.
38,15,550/- against which the appellant deposited Rs. 38,15,500/-. The
project was to be completed within three years i.e. on or before
31.06.2016. The respondent/promoter obtained a temporary Occupancy
Certificate/Completion Certificate (OC/CC) of the project on
08.03.2019, simultaneously, an offer of possession of the unit came to

be made to the appellant on the same date. Thereafter, respondent



executed sub lease deed/sale deed of the unit on 30.11.2019. However,

respondent did not handed over the physical possession of the unit.

4. The following questions arise for consideration;

(1)  whether appellant waived his right to interest on executing the
sub lease deed/sale deed of the unit, and/or, in the given facts
whether the appellant is entitled to interest till issue of temporary

OC/CC, or till handing over physical possession of the unit;

(1))  whether the respondent/promoter has exposed itself for penal
consequences under Chapter VIII of Act, 2016.
Question No.(i):

5. Learned counsel for respondent submits that since appellant had taken
possession and sale deed of the unit came to be executed on
30.12.2019, the appellant would not be entitled to interest for the reason
that appellant has forfeited her right to interest by not raising protest. In
other words, it is urged that on taking possession of the unit/execution
of conveyance deed the allottee has waived his right to interest and
condoned the obligation of the promoter to pay interest for the delayed

project.

6. The submission being made by the learned counsel for the respondent,
on face value, appears to be attractive, however, on close scrutiny lacks

merit and is against the statutory mandate of the Act, 2016.

7. Section 18 of Real Estate (Regulation and Development) Act, 2016 (for
short ‘Act, 2016°) has imposed a positive mandatory obligation upon
the promoter to pay interest for delay in handing over possession of the
unit to the allottee who has continued in the project, without the allottee
having to raise a demand. Proviso to Section 18(1) by implication
creates an unconditional statutory right in favour of the allottee to
receive interest on his deposit in a delayed project, without making a
demand, unlike an allottee who withdraws from the delayed project has

to make a demand for return of deposit and interest.



10.

11.

12.

13.

We are required to examine as to whether the right of the
appellant/allottee to interest under proviso to Section 18(1), on
executing the sale deed, on taking possession of the unit would stand
extinguished/waived, and/or, in the alternative the mandatory obligation
cast upon the respondent/promoter to pay interest to the allottee for

delay in handing over possession of the unit would stand waived.

As per long title of Act 2016, the Act was enacted to establish RERA
for regulation and promotion of the real estate sector and, inter alia, to
protect the interest of consumers in the real estate sector. The Act,
2016, came to be notified on 14.05.2016 and Section Nos. 3 to 19 came
to be notified subsequently on 01.05.2017.

Section 3 of Act 2016, mandates registration of real estate project with
the RERA, before inviting persons to purchase in any manner a plot,
apartment or building, as the case may be, in the project. It further
provided that a project that is ongoing on the date of commencement of
the Act 2016, promoter shall make an application to the Regulatory
Authority for the registration of its project within a period of three

months from the date of commencement of the Act.

It is not in dispute that the project floated by the appellant organization
being an ongoing project had applied for registration which was duly
accorded in terms of Section 4 and Section 5 of Act 2016. Section 11,
inter alia, provides for regular monitoring of the day to day status of the

project by RERA.

Section 11 (4) provides that promoter is responsible for all obligations,
and functions under the provisions of the Act or the rules and
regulations made thereunder or to the allottees as per agreement for sale
till the conveyance of all the apartments to the allottees is executed. In
other words, all obligations cast on the promoter under Act 2016 and

rules framed thereunder is bound to be complied by the promoter.

Section 18 (1) is extracted:
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“(1) If the promoter fails to complete or is unable to give
possession of an apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale or,
as the case may be, duly completed by the date specified
therein, or

(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration
under this Act or for any other reason,

he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any
other remedy available, to return the amount received by him in
respect of that apartment, plot, building, as the case may be,
with interest at such rate as may be prescribed in this behalf

including compensation in the manner as provided under this
Act:

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession,
at such rate as may be prescribed.”

The proviso to Section 18(1) is an exception to the main
provision. Proviso is a clause in a statute by which a condition is
introduced or a stipulation or condition. The function of a proviso is to
carve out an exception or exclusion to the main provision which
otherwise would have been in the main Section. As such, the function
of a proviso is to qualify something or to exclude, something from what
is provided in the enactment which, but for the proviso, would be
within the purview of the enactment. [Refer : S.Sundaram Pillai Vs.

V.R.Pattabiraman (1985) 1 SCC 591].

Section 18 of Act 2016 provides for return of amount and
compensation if the promoter fails to complete or is unable to give
possession of the apartment/unit, inter alia, in accordance with the
terms of the agreement for sale, duly completed by the date specified
therein. The promoter shall be liable on the demand of the allottee, in
case the allottee wishes to withdraw from the project, to return the
amount, received by him with interest at such rate as may be
prescribed. However, where the allottee does not intend to withdraw
from the project, he shall be paid by the promoter, interest for every

month delay till handing over the possession, at such rate as may be



prescribed. The allottee is not required to demand interest for the delay
period, rather, a statutory positive obligation has been imposed by the
legislature upon the promoter to pay the interest to such an allottee,
read with, Section 11(4). The legislature by implication has created a
statutory right in favour of the allottee to interest for the delay period
and imposed a mandatory statutory obligation on the promoter to
honour its obligation to such an allottee who has not withdrawn from

the project by paying interest.

16. It follows that the right of an allottee to receive interest from the
promoter, coupled with the mandatory obligation cast upon the
promoter to pay the interest is unconditional and unqualified. The
promoter is required to settle the accounts in respect of the unit at the
time of offer of possession. The interest admissible to the allottee for
the delayed period till handing over possession is also required to be
computed by the promoter, and reflected in the final statement of
accounts. The amount admissible and due to the allottee is required to
be satisfied by the promoter by payment/adjustment, as the case may
be. In the event of failure, by the promoter to comply the mandate of
proviso to Section 18(1), the promoter withholds in its hand the money

accrued to the allottee by operation of law.

17. On perusal of the e-mails exchanged between the parties, it appears that
appellant was insisting that flooring of the unit, as well as, fixtures
including wiring be completed so as to make the unit habitable.
Respondent in their reply, insisted on taking possession, but as is
evident from the photographs of the unit taken on 20.01.2023, it clearly
shows that unit is not habitable and the physical possession rightly
could not have been taken by the appellant. Learned counsel for the
respondent has relied upon the e-mails dated 10.05.2023 and
31.05.2023, wherein, it has been stated that fixtures and other
requirements of the unit is ready, the appellant/allottee may take
possession thereof. Further, our attention has been drawn to the e-mail
dated 30.05.2023, wherein, appellant has been demanding delay
interest. However, the respondent insists that until and unless the

pending cases against the respondent is not withdrawn by the appellant,
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possession would not be handed over. In other words, the condition
precedent for handing over possession of the unit was imposed by the
respondent/promoter that appellant should withdraw his case and waive
his right to claim interest for the delay in handing over possession of
the unit. The interest earned by the allottee on the default of the
promoter to handover possession of the unit on or before the declared
date is not open to waiver on execution of conveyance deed of the unit
or on a plea that the allottee has entered into a settlement without
protest. The interest accrued to the allottee can, at the most, be adjusted
by the promoter against outstanding dues of the allottee at the time of
settlement of the accounts i.e. on the date offer of possession is made.
The argument of the learned counsel for the respondent/promoter is
accepted, then in that event the promoter would not only insist but
would make execution of the settlement/conveyance deed a condition
precedent for handing over possession of the unit to the allottee,
whereas, the legislature has cast a statutory obligation upon the
promoter to pay the interest to the allottee. The settlement waiving the
interest 1s one sided agreement dictated and imposed by the promoter
on the allottee. The deed of such a nature would violate the mandate of
proviso to Section 18(1) of the Act, 2016. The deed of
settlement/conveyance deed would not bind the allottee, nor would
absolve the promoter from complying the mandatory mandate to pay
the interest. The promoter under the garb of settlement or execution of
the conveyance deed primarily seeks to absolve/wave his obligation to
pay the interest to the allottee which the legislature has statutorily
mandated upon the promoter without attaching any condition
whatsoever. In view thereof, the conveyance deed/possession/
settlement of the unit would not absolve the promoter to pay interest. It
is a continuing cause of action at the hands of the allottee to seek his
money towards interest withheld by the promoter. Question No.(i) is

answered accordingly.

Question No. (ii): It is not being disputed by the counsel for the
respondent/promoter that interest admissible and due to the appellant
for delay in handing over possession of the unit was not honoured by

the respondent/promoter at the time of settling the account. In other
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words, respondent continued to hold and utilize the money admissible
and due to the appellant, which is in violation of the positive statutory
obligation imposed upon the respondent/promoter. Further, the sub
lease/sale deed of the unit came to be executed on 30.11.2019.
However, on one pretext or the other the possession of the unit was
withheld for the reasons best known to the respondent/promoter, and it
was only on 21.07.2022, the OC/CC of the project was finally received
by the respondent/promoter. The inspection report dated 07.06.2022,
conducted by U.P. RERA, it is noted therein that 80-82 percent of the
project is completed and it would take further six to ten months to
complete the project. In view thereof, the unit of the appellant was not
in habitable condition, therefore, physical possession of the unit was
not taken by the appellant as the respondent was at default. In the
circumstances, the respondent/promoter failed to comply its obligations
under the Act 2016 and rules framed thereunder, thereby exposing itself
to penal consequences under Chapter VIII, in particular, Section 61,

read with Section 38 of the Act, 2016.

In the given facts, the appellant herein had not withdrawn from
the project and continued with the project which admittedly was
delayed, therefore, in terms of proviso to Section 18 (1) of Act 2016,
promoter was liable to pay interest for delay till handing over
possession of the unit. Section 18 (1), inter alia, confers an absolute
right on the allottee to interest till handing over possession of the unit.
The right of an allottee to interest being absolute cannot be
curtailed/taken away by the promoter by imposing an agreement or
settlement. The execution of sale deed or possession of the unit without
protest by the appellant would not waive the statutory obligation of the
promoter to pay interest. The expression employed by the legislature in
proviso to Section 18 (1) is, ‘shall be paid, by the promoter’, thereby,
making it mandatory. The submission of the learned counsel for the
respondent that the appellant by executing the sale deed of the unit,
without protest, forfeited its right to interest, cannot be accepted for the
reason that the promoter would in that event insist and impose
conditions viz waiver of interest, as a condition precedent for handing

over possession of the unit. In the event any such condition is imposed
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by the promoter by way of settlement/agreement/possession/sale deed,
to waive its positive statutory obligation to pay interest to an allottee,
such conditions would not bind the allottee or take away his right to
interest. The right to delay interest in view of proviso to Section 18 (1)
is a statutory right conferred upon the allottee, coupled with a positive
statutory obligation cast upon the promoter to pay the interest, which
cannot be waived or extinguished by the promoter. As we have held

while answering question No. 1, hereinabove.

The inspection report dated 07.06.2022 conducted by the U.P.
RERA, wherein, it has been noted that 80-82 percent of the project is
complete, it would take further six to ten months to complete the
project. Final OC/CC of the project was received by the
respondent/promoter on 21.07.2022, however, the respondent failed to
show readiness in making an offer the possession of the unit in
habitable condition. Further, the respondent/promoter coerced the
appellant to settle the issue by withdrawing the pending cases and enter
into a settlement in respect to the delay interest. Such a course is not
mandated under proviso to Section 18(1) of the Act, 2016. The conduct
of the respondent tantamounts to unfair trade practice. The
respondent/promoter has exposed itself for penal consequences while
declining to comply and fulfill its obligations under the Act, 2016 and

the Agreement. The question No. (i1) is accordingly answered.

Having due regard with the facts and circumstances of the case, the

appeal is allowed by passing following orders:

i.  impugned order dated 01.07.2016 passed by learned Regulatory
Authority is set-aside and quashed;

ii. appellant/allottee shall be entitled to interest at MCLR+1% in
terms of proviso to Section 18 of the Act, 2016 w.e.f. 01.07.2016
till physical handing over of possession of the unit. The amount to
be computed and paid to the appellant within 45 days from the
date the order is uploaded, failing which, appellant would be



entitled to interest at MCLR+1% on the computed amount till the

date of payment;

iil. respondent to handover possession of the unit in habitable
condition within two months from the date of the order being

uploaded and execute the conveyance deed/sale deed;
iv. U.P. RERA shall proceed against the respondent/promoter for
imposition of penalty under Chapter-VIII of Act, 2016, in

accordance with law;

v. litigation cost assessed at Rs. 20,000/- to be paid to the

appellant/allottee by the respondent/promoter within a month;

vi. Registry to communicate the order to U.P. RERA for information

and compliance.

(Devindar Singh Chaudhry) (Rameshwar Singh) (Suneet Kumar)

Dated: 12.02.2025
Pradeep/Tanveer/-



