THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-715/2021

RAVIKAPUR e Appellant
Versus

KINDLE INFRA HEIGHTS PRIVATE LIMITED s Respondent

Counsel for Appellant Counsel for Respondent

TANAY HAZARI SUNENDRA KUMAR

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member

Heard Sri Utkarsh, Advocate, holding brief of Sri Tanay Hazari, learned counsel

for the appellant and Sri Sunendra Kumar, learned counsel for the respondent.

Sri Surendra Kumar, learned counsel for the respondent submitted that his
opportunity to file objections has been closed vide order dated 22.08.2022,
therefore, he may be permitted to make submissions on the basis of available

record as well as on the legal issues.

Appreciating the request of learned counsel for the respondent and in the interest
of justice, we permit learned counsel for the respondent to make submissions on

the basis of available record as well as on the legal issues in the instant appeal.

Learned counsel for the respondent submitted that the impugned order dated
16.02.2021 1s with regard to refund of deposited amount by the appellant with
interest (@ MCLR+1% within 45 days. In the relief clause, the appellant has only
mentioned refund and no interest has been sought for delay. Further in the
columns of interim relief, the appellant has mentioned the rate of interest be
calculated at the same rate as has been charged by the promoter for delayed

payment by the complainant.



Learned counsel for the respondent further submitted that after filing of the
instant appeal, the appellant approached Hon’ble High Court vide WRIT-C No.
9357 of 2022 (Ravi Kapur & Anr Vs. State of U.P. and 3 Ors ) for seeking
issuance of writ of mandamus directing the Collector Gautam Budh Nagar to take
appropriate action for executing the recovery certificate dated 08.10.2021 in
Complaint No. NCR144/09/61124/2020 alleging that so far the petitioner is being
denied the fruits of the order of the Regulatory Authority passed in his favour on
16.02.2021 and the said Writ Petition was finally disposed of by Hon’ble High
Court with direction to the Collector Gautam Budh Nagar to make all endeavour
to execute the recovery certificate dated 08.10.2021 which has been issued for
recovery of Rs. 17,81,444.44, as expeditiously as possible preferably within a

period of two months if there is no other legal impediment.

The recovery certificate has been satisfied by recovering the above amount from
the respondent and the same has also been paid to the appellant. But this fact has
not been brought on record by the appellant and this conduct of the appellant is

not clean and the same may be taken note of.

Learned counsel for the respondent further submitted that the perusal of the relief
clause indicates that the appellant wants compliance of the directions passed in
his complaint vide impugned order dated 16.02.2021 to the extent of refund of
total amount towards of cost of the flat along with rate of interest @ 24% annually
instead of MCRL+1% directed by RERA on the amount paid to the respondent
towards the cost of flat till the date of refund in the interest of justice. The second
prayer is with respect to compensation of Rs 10 Lakhs for mental agony, severe
harassment and inconvenience suffered by the complainants due to malafide
actions of respondent as well as Rs. two lakhs towards the cost of two complaints

filed in the RERA authorities for execution of order dated 29.04.2019.



Learned counsel for the respondent further submitted that as far as prayer 2 and
3 are concerned, these reliefs cannot be sought directly before this Tribunal and
appellant is required to approach Regulatory Authority in the manner provided
under the Act and Rules 2016. As far as first part of the prayer No.1 is concerned,
for this purpose, the appellant is required to approach concerned authority of the
Regulatory Authority for execution of the order and the Tribunal is required to
examine only illegality or perversity in the impugned order and the enforcement
of any order of the Regulatory Authority is to be done in pursuance to Rules 23 —
24 of the Act 2016. Interest (@ 24% annually sought by the appellant instead of
@ MCLR +1% as directed by the Regulatory Authority has been prayed without
seeking amendment in impugned order dated 16.02.2021 and without there being
any prayer, the said relief cannot be granted by changing or modifying the
impugned order. Learned counsel for the respondent also submitted that as far as
judgment relied by the appellant in Appeal No. 266/2019 (Vice Chairman,
Lucknow Development Authority Vs. Smt Upasna Duggal) is concerned, it
appears that Hon’ble High Court has not taken into consideration the other
provisions of the Act 2016 and this issue is to be extensively examined in light
of order/judgment of Tribunal, passed in Appeal No.143/2019 (Samar Vijay
Singh Vs. Vice Chairman, Lucknow Development Authority) wherein issue No.
9 has specifically been framed regarding rate of interest in pursuance to the
provisions of Section 2 (za) of the Act 2016. This Tribunal while placing reliance
on the definition of interest as provided in Section 2 (za) only, without examining
the provisions of Section 12, 14, 18 & 19 of the Act 2016 held that only provides
aid in construing the statute and has to be read along with other relevant

provisions of the Act 2016.

Learned counsel for the respondent also placed reliance on Para 74-75 of the
judgment of Hon’ble Supreme Court in Civil Appeal No. (s) 6745-6749 of 2021
titled as M/s Newtech Promoters and Developers Pvt. Ltd Vs. State of UP & Ors



wherein the Hon’ble Supreme Court had taken note of the fact that the State
Government of U.P. has prescribed the rate of interest as MCLR+1% leaving no

discretion to the authority.

Learned counsel for the respondent also placed before us the office order dated
19.06.2018 providing the quantum of rate of interest to be paid for penalty/delay
@ MCLR+1% and finally submitted that there is no illegality or perversity in the
impugned order of the Regulatory Authority, the amount has already been
recovered and, therefore, the instant appeal deserves to be dismissed with cost for
misusing the law and not placing on record the Writ Petition, filed by the
appellant for recovery of the amount, which has been recovered in the recovery

proceedings.

Learned counsel for the appellant does not want to add anything further and
submitted that submissions made by him on 13.02.2024 have to be examined and

taken into consideration while deciding the issue.
Heard

Judgment reserved.

(Sanjai Khare) (D.K. Arora)

Dated: 20.02.2024
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