BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,

AT
LUCKNOW.
APPEAL NO. 538/2022
Haryana Forests Limited. ... Appellant.
Versus
Jai Prakash Associates Limited. ... Respondent.

(Complaint No. ADJ/NCR144/08/58349/2020)

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Kamal Kant Jain, Administrative Member.

This appeal has been preferred under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (‘Act 2016’) by Haryana Forests
Limited (hereinafter referred to as the ‘appellant’) against the order dated
10.03.2022 passed by the Adjudicating Officer of the Real Estate
Regulatory Authority, Lucknow (hereinafter referred to as the
‘Adjudicating Officer) in Complaint No. ADJ/NCR144/08/58349/2020

whereby the complaint of the appellant has been dismissed.

The facts of the case, in brief, as culled out from the memo of appeal, are
that the appellant (Haryana Forests Limited) is a company within the
meaning of Companies Act, 1956 having its registered office at Plot No.
41, Industrial Area, Phase-1, Chandigarh. The appellant booked an
apartment with the respondent (Jai Prakash Associates Limited) in January,
2011 and was allotted apartment no. K9-103, admeasuring 2430 sq. ft. in
the project of the respondent, namely Kalypso Court, Jaypee Greens,
Noida.  The total sale consideration of the said apartment was
Rs.1,52,59,450/-. The appellant was assured by the respondent that
possession of the apartment would be handed over to the appellant within a
period of 30 months from the date of booking of the apartment. The
appellant paid an amount of Rs.14,58,000/- to the respondent vide cheque
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dated 27" January, 2011 as down payment for the said apartment. The

appellant was issued a Provisional Allotment Letter on 22" March 2011.

Apart from the booking amount as aforesaid, the appellant availed loan
from ICICI Bank for the said apartment. The Bank released an amount of
Rs.1,16,77,875/- to the respondent on 27" August, 2011. Further, the
appellant also paid an amount of Rs.12,53,000/- to the respondent vide
cheque n0.694101 dated 6™ August 2011. Thus the appellant paid
Rs.1,43,88,875/- to the respondent till 27" August 2011. On possession
being offered, the appellant is required to pay the car parking charges,

electric sub-station charges etc.

According to the Provisional Allotment Letter dated 22™ March 2011, the
flat was to be delivered within a period of 30 months from the date of
allotment 1.e. September 2013. However, the respondent failed to deliver

possession of the apartment in September 2013.

Despite being in breach of its obligations, the respondent sent an email to

the appellant demanding an amount of Rs.5,30,824/-.

The appellant had booked the said apartment being the golf course view
apartment and had even paid an extra premium for its. The basic sale price
for the golf course view apartment, booked by the appellant, was Rs.6000/-
per sq. ft. whereas the basic sale price for other apartments in the same

complex was Rs.5000/- sq. ft.

The respondent is now constructing a two storied club house right in front
of the said apartment, thereby completely obstructing the view of gold
course. The appellant was neither informed of this change in the project

specification nor was its consent taken for change in specification.

The appellant, vide letter dated 11™ June 2018, requested the respondent to
withdraw the interest charges imposed on the appellant for delayed
payment. The appellant also requested the respondent to refund the entire
interest on account of lapse of the respondent and also demanded
compensation for changing the apartment specification without the consent
of the appellant and allot an alternate apartment with same specification

having golf course view. The appellant further claimed suitable
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compensation as penalty for the delay in handing over the possession of

the apartment.

The respondent offered possession of the apartment to the appellant vide
letter dated 13™ November, 2018 and asked the appellant to complete the
pre-possession formalities. The respondent further demanded an amount
of Rs.19,83,645.84/- on the ground of increase in super built area and other

charges.

The respondent neither offered another apartment with golf course view to
the appellant, nor did it offer to compensate the appellant for changing the
apartment’s specification without the consent of the appellant. The
respondent had offered a rebate of Rs.14,30,038/- on account of delay in

offering possession of the apartment to the appellant.

After receiving the respondent’s letter, the appellant inspected the Project
site and was surprised to find that the Project site was in a completely
shabby condition with construction debris still lying around at the Project
site. The utilities like landscaping, water supply, soiled water drainage,
storm water drainage, fire protection system, electrical wiring, cables for
telephone and internet and other amenities assured by the respondent at the
time of booking have also not been provided. The respondent was not in a
position to hand over the possession of the apartment to the appellant and
the letter dated 13™ November 2018 was a tacit tactic by the respondent to
further delay the process.

Despite the uninhabitable condition of the apartment, the respondent has
sent several emails demanding the balance amount from the appellant.
These demand letters are nothing but a ploy by the respondent to subvert

the issues raised by the appellant and delay the entire process.

Thereafter, the respondent again issued an email dated 15™ November
2021 informing the appellant that there was an outstanding payment of
Rs.23,66,164.10/- in the appellant’s account. The respondent also sent a
statement of accounts of the appellant as on 15" November 2021. This
statement of account included the amount demanded by the respondent in
the letter dated 13™ November 2018 and also purported to interest of
Rs.9,13,631.38/-.



2.12 Aggrieved by the actions of the respondent, the appellant filed a complaint,
being ADJ/NCR144/08/58349/2020 before the Adjudicating Officer
praying for directions to the respondent to allot and deliver possession of
an apartment having golf course view, in lieu of Apartment No. K9-103,
having the same specifications or give compensation for changing the
project specification without the consent of the appellant. The appellant
also prayed for a direction to the respondent to refund the entire interest
incurred by the appellant, being Rs.75,66,263/- as on 1% June 2020 on
account of delay in handing over the possession of the apartment and
setting aside the demand of Rs.5,30,824/-(approx) raised by the respondent
on account of the purported interest on the alleged delayed payment. The
appellant also prayed for suitable compensation as penalty for the delay in
handing over the possession of the apartment. The Adjudicating Officer,
vide impugned order dated 10.03.2022 dismissed the complaint of the
appellant.

3. The appellant has not taken any grounds in the memo of appeal to

challenge the impugned order.
4.  The appellant has prayed for the following reliefs:--

a.  Quash and set aside the judgment and order dated 10 March 2022
passed by the Adjudicating Officer in ADJ/NCR144/08/58349/2020
Haryana Forests Ltd. Vs M/s. Jaiprakash Associates Limited.

b.  Direct the respondent to pay delay compensation at 8.3% (SBI
MCLR + 1%) on the deposited amount from September 2013 till the
date when the respondent will offer possession of the Apartment to

the Appellant.

c.  Direct the respondent to forthwith allot and deliver possession of an
apartment having golf course view, in lieu of Apartment No. K9-103,

having the same specifications; Or in the alternative,

Direct the respondent to pay compensation of Rs. 24,30,000/-
(calculated at Rs. 1000 per sq. ft.) for changing the project

specification without the consent of the appellant.
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d.  Direct the respondent to refund the entire interest cost incurred by the

appellant, being Rs. 75,66,263/- as on 1% June 2020, and

e.  Set aside the demand for Rs. 9,13,631.38/- raised by the respondent

on account of the purported interest on the alleged delayed payment.

The respondent filed its objections to the memo of appeal and submitted

that:

The appellant has come before the Tribunal by stating that it had booked a
golf course view apartment and had paid an extra premium for the said
apartment although no extra premium has been charged from the appellant
by the respondent under such head. The appellant has made false, wrong
and frivolous averments regarding booking of ‘golf course view apartment’
and paying extra premium for it. The pleading of the appellant regarding
booking of a ‘golf course view apartment’ is not substantiated by any iota

of evidence whatsoever and the same are baseless averments.

The appellant has miserably failed to establish that there was any such
agreement in place that the unit would be golf course view apartment. The
entire case of the appellant is based on the premise that it had booked a

‘golf course view apartment’ which is factually incorrect.

The appellant has made baseless and unsubstantiated averments that the
respondent has deviated from the project specification and is constructing a
two storied club house right in front of the apartment thereby obstructing
the view of the golf course. Such submission of the appellant is false,
wrong, frivolous and not substantiated with any iota of documentary
evidence whatsoever. There has been no deviation from the project
specifications and the project is being developed by the respondent in
terms of the project specifications and layout plans approved by the

appropriate authority.

The reliefs prayed by the appellant in the instant appeal are highly
misconceived, unsubstantiated, based on conjecture and surmises. The

appellant does not deserve the reliefs prayed for.

The appellant has booked a unit in Tower-9 (Unit No. K9-103) in the
project ‘Kalypso Court’ at Jaypee Greens, Noida and the possession of the
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same has been offered to the appellant on 13.11.2018. In the said offer of
possession the respondent has offered a rebate of Rs.14,30,038/- to the
appellant for the delay in offer of possession as per the terms of agreement.
However, the appellant, for reasons best known to it, has failed to take
possession of the unit and has failed to complete the pre-possession
formalities with respect to the unit. The appellant has given frivolous and

vexatious reasons for not taking possession of the unit.

It was never agreed between the parties that the unit booked by the
appellant would be a golf course view apartment. The appellant has
miserably failed to establish that there was any such agreement in place

that the project would be golf course view apartment.

The construction of the Club House is being done by the respondent in
accordance with the layout plan of 2009. It was only after going through
the layout plan of 2009 and revised plan of 2011 that the appellant
submitted an application for booking of a unit in 2011. The contention of
the appellant that no consent was taken from it for construction of Club
House is completely vexatious and frivolous as the master plans have been

approved since 2009 and the same were presented to the appellant.

The appellant has an outstanding amount of Rs.24,82,910.42/- still payable
to the respondent without which the pre-possession formalities including
internal finishing work of the unit cannot be completed. The unit offered
to the appellant is fully constructed, completely habitable and all the
utilities like landscaping, water supply, soiled/storm water drainage, fire

protection system have been completed.

Tower-9 (in which the appellant has booked its unit) of Kalypso Court
Project is fully constructed and almost all the allottees have taken

possession of their units and residing peacefully with their families.

It is denied that the basic sale price rate for the golf course view apartment
booked by the appellant was Rs.6000/- per sq. ft. whereas the basic sale

price rate for other apartments in the same complex was Rs.5,000/- sq. ft.

It is denied that the respondent is now constructing a two storied Club

House right in front of the apartment, thereby completely obstructing the
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view of the golf course. It is further denied that the appellant was neither
informed of this change in the project specification, nor its consent was

taken for the change in specification.

The respondent demanded an amount of Rs.19,83,645.94/- towards
increase in super area (increase of 7.66%) and other charges in terms of the
agreement/application form submitted by the appellant. The respondent
has given the appellant a delay rebate of Rs.14,30,038/- on account of
delay in offering possession. Till date the appellant has not cleared its
outstanding dues, nor has it come forward to take possession of the unit

allotted to it.

The appellant has not filed its reply to the objections of the respondent to

the memo of appeal.

Heard Sri Arijit Majumdar, learned counsel for the appellant and Sri Altaf

Mansoor, learned counsel for the respondent.

The appellant has challenged the order of the Adjudicating Officer dated
10.03.2022 whereby appellant’s claim for compensation was rejected. The
submissions of learned counsel for the appellant is that unit was booked in
the respondent's Jaypee Greens Kalypso Court (Phase II) on 22.03.2011
and as per allotment letter, possession was to be given to the appellant
within a period of 30 months. As the possession was not given within
timeframe as given in the plan, the appellant approached Adjudicating
Officer seeking compensation on the grounds of changes in location plan,

delay in possession and against extra charges demanded by the respondent.

Basic grievance of the appellant is that he has booked unit of the Golf
Course facing and there is an another building which is obstructing view of
Golf Course and the respondent failed to provide the unit facing Golf
Course view and this has violated the provisions of Section of 12 of the
Act 2016. The Adjudicating Officer has also not examined the issue in
detail.

Sri Altaf Mansoor, learned counsel for the respondent, submitted that the
unit booked by the appellant is Golf Course Inventory and not Golf Course

view facing. It has also been mentioned by the learned counsel for the
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respondent that Golf Course view facing units were required to be paid the
Prime Location Charges (PLC) whereas no PLC has been taken from the
appellant being unit at Ground Floor. As far as the delay part is concerned,
an amount Rs 14, 30,038/- on account of compensation has already been
adjusted against dues of the appellant. It has also been submitted by
learned counsel for the respondent that in case of delay, if an allottee
wishes to continue with the project and wants compensation/interest on the
deposited amount on account of delay, the same could be examined by the
Regulatory Authority and the Adjudicating Officer cannot directly take up

the issue.

Further submission of learned counsel for the respondent is that the
Adjudicating Officer, on examination of the record, found that the unit was
booked in the Golf Course and there is nothing on record which indicates
that the booked unit was Golf Course facing unit. There is, therefore, no
illegality in passing the impugned order dated 10.03.2022 and rejecting the
request of the appellant. It is also mentioned that the appellant has not

brought on record any document regarding alleged losses suffered by him.

It is also submitted that the submissions of learned counsel for the
appellant with respect to the applicability of provisions of Section 12 of the
Act 2016, are not correct. Further, the appellant has not placed on record
anything, which indicate that the respondent after allotment of unit as Golf
Course Facing View has changed the location or changed the plan of the
project. The appellant has also not brought on record any document
indicating the losses suffered on account of obstruction of the Golf Course

view from the apartment of the appellant.

In order to examine the averments and submission made by both the

parties, we deem it proper to frame the following issue:--

Whether allotment of unit no. K 9-103 in Kalypso Court at Jaypee
Greens, Noida was Golf Course view or the same was in the Golf

Inventory?

Before examining this issue it would be proper to have a glance on the
Provisional Allotment Letter dated 22.03.2011, Details of Consideration

(annexed with the Provisional Allotment Letter) and the email dated



22.03.2014 sent by the respondent to the appellant, which are quoted

hereinbelow:--

“PROVISIONAL ALLOTMENT LETTER.
Ref: JGNKLP090103 Date: Mar 22,2011

M/S HARYANA FORESTS LTD.
PHASE-1,

CHANDIGARH,

INDIA 160001

Phone: 9781015815

Dear Sir/Madam,

Reference your Application No. NIL died 27/01/2011 for provisional
allotment of one apartment at Jaypee Greens, Noida and your agreeing to
abide by the Standard Terms and Conditions of Provisional Allotment of
said apartment, referred to in the aforesaid Application Form (the
"Standard Terms and Conditions"), we have pleasure in provisionally
allotting one apartment bearing Unit Reference Number K 9-103 in
Kalypso Court at Jaypee Greens, Noida located as per "Location Plans"
as enclosed herewith as Annexure I and having tentative "Floor Plans" as
enclosed herewith at Annexure Il with approx. Super Ares of 2430.00 sq.
ft. (225.75sq mtrs) to be constructed with tentative specifications as per the
"Specification Sheet" enclosed herewith at Annexure IIl, for a
Consideration of Rs.1,52,59,450.00 (Rupees One Crore Fifty Two Lakh
Fifty Nine Thousand Four Hundred Fifty only). The “Details of
Consideration” are enclosed herewith as Annexure 1V. For the purpose of
Clause 6.8 of the Standard Terms & Conditions, any increase or decrease
in the Super Area of the said apartment shall be payable or refundable on

pro rata basis.

The Consideration and the other amounts (as defined in the Standard
Terms and Conditions) shall be payable on the dates as specifically
mentioned in the "Payment Plan" enclosed herewith as Annexure V. All
payments are to be made by local cheques/demand drafts drawn in favour
of "Standard Chartered Bank A/c Jaiprakash Associates Limited" and
payable at New Delhi.
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You have been allotted a wunique Customer ID, which is
"JGNKLP090103”. You are requested to quote your Customer ID and

your Unit Reference Number in all future communications with us.”

“Details Of Consideration”

KALYPSO COURT, JAYPEE GREENS, NOIDA
Unit Reference No.: K 9-103

Estimated Super Area: 2430 sq.ft.

Charge Types Description Total Amount (Rs.)
Basic Price @Rs.6000/- per sq.ft. 14580000
Car Parking Slot(s) 1 No. @ Rs.4 lakh 400000
PLC NIL --
Internal Development | (@ Rs.75/- per sq. ft. 182250
charges

Electric Sub-station | (@ Rs.40/- per sq. ft. 97200
charges

Total Consideration 15259450

(Rupees One Crore Fifty Lac Fifty Nine Thousand Four Hundred Fifty
Only)”

Email dated March 22, 2014.
“Dear Sir,
Greetings from Jaypee Greens!

In reference to your mail herein below, we would like to inform that the
unit is a Golf inventory as per our records and same was communicated to

you on your visit to our office.

The basic selling price was also charged and the same was agreed upon by

you at the time of booking.

)

Kindly take note of the same.’

The examination of the Provisional Allotment Letter reveals that in

pursuance of the application of the appellant dated 27.01.2011 Unit No. K
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9-103 in Kalypso Court at Jaypee Greens, Noida, located as per Location
Plan (enclosed as Annexure-1) and tentative floor plan (enclosed as
Annexure-I1) with approximate super area of 2430 sq. ft. (225.75 sq. mtrs.)
to be constructed with tentative specifications as per the Specification
Sheet (enclosed as Annexure-III), for a consideration of Rs.1,52,59,450/-
has been allotted by the respondent to the appellant. The Details of
Consideration were provided in Annexure-IV, which indicate that

Preferential Location Charges (PLC) were NIL.

We have also examined the email dated 22.03.2014 sent by the respondent
to the appellant with respect to the said unit (K 9-103 in Kalypso Court at
Jaypee Greens, Noida), which clearly indicates that the said unit is a Golf

Inventory.

On examination of the allotment letter we could not find anything which
indicates that the booked unit of the appellant was Golf Course facing and
the same has also been reiterated in the said email of the respondent dated

22.03.2014.

We have also examined the site plan enclosed with the allotment letter
wherein the building, alleged to be the club house, has also been shown.
Therefore, we are of the considered view that the appellant was knowing
fully well that the booked unit was not Golf Course facing. Further, the
learned counsel for the appellant failed to place before us any document
from which it can be inferred that the unit of the appellant was Golf Course

facing.

The averment of the appellant with respect to Preferential Location
Charges (PLC) is also contrary to the record. The perusal of ‘Details Of
Consideration” (Annexure-IV to the Allotment Letter) indicates that no

PLC charges have been raised for the unit of the appellant.

On the basis of the aforesaid analysis, we are of the considered view that
the unit booked by the appellant i.e. unit no. K 9-103 in Kalypso Court at
Jaypee Greens, Noida was not Golf Course view, but the same was in the

Golf Inventory. The issue is answered accordingly.
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16. In view of the aforesaid analysis, we find no illegality or perversity in the
impugned order dated 10.03.2022 passed by the Adjudicating Officer.
Accordingly the appeal is dismissed.

17. No order as to costs.

Dated: 16.08.2023
Shakir (K.K. Jain) (D.K. Arora)



