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3         RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 91/2019 

 

1. Jaideep Singh (Deceased). 

1/1 Smt. Shivangi Singh            ………………Appellant. 

      Versus 

1. The U. P. Real Estate Regulatory Authority, 

2. Ansal Properties & Infrastructure Ltd.      ……………Respondents. 

     ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Rajiv Misra, Administrative Member. 

1.   The present appeal was preferred by Jaideep Singh under Section 44 (1) 

of the Real Estate (Regulation and Development) Act 2016 (hereinafter 

referred to as ‘the Act 2016’) against the order dated 10.01.2019 passed 

by the Real Estate Regulatory Authority, Lucknow (hereinafter referred 

to as the ‘Regulatory Authority’) in Complaint No.320188458 whereby 

respondent no. 2 was directed to refund Rs.4,78,500/- deposited by the 

complainant with interest at the rate of State Bank of India’s 

MCLR+1% per annum through RTGS in five monthly installments 

from January, 2019.  Respondent no. 2 was also directed to ensure 

compliance of the aforesaid order within 45 days.  The period of 45 

days will be reckoned from the date of uploading of the order on the 

website of the Regulatory Authority.  

2.  During the pendency of the appeal Sri Jaideep Singh, the 

complainant/appellant died and his wife, Smt. Shivangi Singh, has been 

substituted in his place. 

3.  The facts of the case, in brief, as culled out from the memo of appeal, 

are that on 15.11.2006 Bharat Bhushan made an application to Ansal 
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Properties and Infrastructure Limited (hereinafter referred to as 

‘respondent no. 2’) for allotment of a residential plot in pursuance 

whereof respondent no. 2 allotted Plot No. A/4/0193 admeasuring 290 

sq. yards situated in Ansal Api-Pocket-4, Sector-A situated at Sushant 

Golf City, Lucknow, a project of respondent no. 2.  A Builder Buyer 

Agreement was executed between the parties on 24.01.2007.  The cost 

of the said plot was Rs.9,57,000/-.  At the time of booking of the said 

plot the appellant paid Rs.4,78,500/-. 

3.1  The allottee of the said plot vide endorsement dated 24.12.2009 

assigned all the rights and liabilities under the agreement in favour of 

Smt. Rekha Agarwal, who subsequently transferred the same in favour 

of the appellant. 

3.2  Even after 11 years the possession of the allotted plot was not given to 

the allottee, while some other plots like A4/155 in the same pocket have 

been given possession around 4-5 years back.  Respondent no. 2 never 

specifically mentioned the problem with the plot.  

3.3  Aggrieved against the act of respondent no. 2 the appellant filed 

Complaint No. 320188458 before the Regulatory Authority which was 

decided in the manner mentioned in para 1 above.  

4.  The appellant has challenged the impugned order dated 10.01.2019 

passed by the Regulatory Authority on the following grounds:-- 

(a)  The Regulatory Authority has passed the impugned order dated 

10.01.2019 without application of mind, without appreciating the 

facts placed before the Regulatory Authority and without going 

through the record.  

(b)  The Regulatory Authority has failed to consider the fact that the   

appellant has applied/mentioned in the complaint only for 

possession of the plot or alternative plot in the same area and 

locality along with compensation for delay in possession because 

of wrong title of the said plot.  

(c)  The Regulatory Authority has failed to consider the fact that 

respondent no.  2 has not stated that it was not capable of handing 

over possession of the said plot.  The appellant in turn had not 
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sought for refund of its money with interest at any point of time 

before the Regulatory Authority and the impugned order passed 

by the Regulatory Authority is beyond the prayers sought by the 

appellant.  

(d)  The Regulatory Authority has exceeded its jurisdiction and as 

such the impugned order passed by the Regulatory Authority is 

bad in law. 

(e)  The Regulatory Authority has failed to consider the fact that the 

appellant never asked for refund of the money paid to respondent 

no. 2 and asked for the plot initially purchased or any other plot 

equivalent to the same.  

(f)  As per order of Hon’ble Bombay High Court dated 06.12.2017 

the Regulatory Authority is supposed to give reasonable time line 

for plot development which is missing in the present case.  

(g)  Refund cannot be ordered under Section 18 of the Act 2016 

unless the complainant wishes to withdraw from the project. 

(h)  It was not just and proper for the Regulatory Authority to decide 

the case on the basis of facts enumerated in the reply of 

complaint, especially with regard to cancellation of the allotted 

plot as the appellant never asked for cancellation of the allotment.  

(i)  Respondent no. 2 approached the Regulatory Authority not with 

clean hands by not disclosing true and correct facts as well as by 

misrepresenting material facts.  

(j)  The Regulatory Authority failed to give any finding on the point 

raised by the appellant in his written arguments against the reply 

of objection to the complaint filed by respondent no. 2 and did 

not conduct any enquiry for the said plot. 

(k)  The Regulatory Authority has failed to consider the fact that 

there is legitimate grievance that the appellant can have against 

respondent no. 2 which comes under the ambit of the Act 2016 

and the prevailing UP RERA Rules 2016. 
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(l)  Even allowing the refund the Regulatory Authority has 

committed error and has not done the same in compliance of 

Section 2(za), example 2nd of the Act 2016 as suggested by 

Hon’ble Bombay High Court judgment dated 06.12.2017. 

(m)  The Regulatory Authority has granted the refund in 5 equal 

installments.  As per the Act 2016 this is nowhere mentioned.  

Hence this order is blind folded.  

(n)  The Regulatory Authority has failed to consider the fact that 

respondent no. 2 was running away from payment of 

compensation for wrong title, hence misled the Regulatory 

Authority. 

(o)  The entire judgment has been passed by the Regulatory Authority 

against the law of natural justice.  

5.  The appellant has prayed for the following reliefs:-- 

(I)  In the interest of justice this Tribunal may be pleased to set aside 

the impugned order dated 10.01.2019 passed under Section 18 of 

the Act 2016 by the Regulatory Authority in Complaint No. 

320188458 of 2018.  

(II)  Issue an order or direction to the respondent to give possession of 

residential plot no. A/4/0193 measuring 290 sq. yds. In Sushant 

Golf City, Lucknow allotted to the complainant along with 

interest @ MCLR+1% from the date of Builder Buyer 

Agreement i.e. 22.01.2007. 

6.  Respondent no. 2 filed its objection to the memo of appeal and 

submitted that the Regulatory Authority passed just and proper order 

and the appellant has not given any cogent ground for filing the present 

appeal.  

6.1  The complainant booked plot no. A/4/0193 with respondent no. 2 on 

22.01.2007.  The plot was initially allotted to Mr. Bharat Bhushan 

which was subsequently allotted to Mr. Jaideep Singh. 

6.2  The Union Government through a National Agenda declared “A 

Housing for All” as a priority area and has set a target of 2 million 
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houses every year with emphasis on poor and deprived, out of which 

0.7 million houses shall be constructed in urban area.  

6.3  With the above mentioned back drop the Union Government formulated 

“National Housing and Habitat Policy, 1998” by the Ministry of Urban 

Development and Poverty Elevation, which was laid before the 

Parliament on 29.07.1998.  The Housing and Habitat Policy, 1998 

specifically aimed at facilitating accelerating supply of land and 

housing with particular focus on E.W.S. and L. I.G. categories. 

6.4  In tune with the aforesaid spirit of National Housing and Habitat Policy, 

1998, the Government of Uttar Pradesh framed a mega scheme of 

development of Hi-Tech Township in the State of Uttar Pradesh 

adopting public private partnership for its execution vide Government 

Order No. 6087/9-Aa-1, 2003-34 B/03, dated 22.11.2003. 

6.5  Advertisements were made inviting proposal for development of Hi-

Tech Townships.  These proposals contained salient features and were 

widely published in various leading newspapers.  The terms and 

conditions as well as features of the scheme were duly notified in the 

advertisement.  In pursuance of the aforesaid advertisement the State 

Government received 34 offers for developing 16 Hi-Tech Townships.  

M/S Ansal Properties and Infrastructure Limited also submitted a tender 

which was also scrutinized and selected by the High Power Committee 

for execution as developer for the development of the proposed Hi-

Tech Township in Lucknow.  

6.6  A Memorandum of Understanding dated 26.11.2005 was executed 

between respondent no. 2 and Lucknow Development Authority.  

Thereafter a detailed project report was submitted by respondent no. 2 

which was approved on 22.05.2006.  

6.7  The Memorandum of Understanding dated 26.11.2003 specifically 

states that respondent no. 2 shall construct and sell 10% of the total 

houses/plots to the Economically Weaker Section and another 10% of 

the houses/plots to the Lower Income Group families as per norms and 

conditions prescribed by the Lucknow Development Authority. 
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6.7  Vide letter dated 17.09.2007 an amended Hi-Tech Township Policy was 

issued which rescinded the earlier policy of 2003, for the purpose of 

development of Hi-Tech Township through private investment in the 

State of Uttar Pradesh.  

6.8  Pursuant to the terms and guidelines laid down by the amended Hi-Tech 

Township Policy, 2007 an amended Memorandum of Understanding 

dated 09.02.2010 was executed between the Lucknow Development 

Authority and respondent no. 2 for development of proposed Hi-Tech 

Township in Lucknow.  

6.9  As per the provisions of revised Memorandum of Understanding dated 

09.02.2010  respondent no. 2 has to construct 10% of the total 

houses/plots for the Economically Weaker Section and another 10% 

houses/plots for the Lower Income Group family as per the norms 

prescribed by the Lucknow Development Authority. 

6.10 Land for the plot of the complainant was directly purchased by 

respondent no. 2 through a registered sale deed from the original land 

owner.  After payment of entire sale consideration the land owner 

refused to hand over physical possession of the land to respondent no. 2 

and still the land is in his possession. 

6.11  Respondent no.2 is trying hard to negotiate with the farmer and acquire 

physical possession of the land.   Respondent no. 2 will be in a position 

to handover the original booked plot to the complainant within 6-8 

months i.e. January, 2020.  

6.12  The appellant can be offered an alternative unit in Sector ‘O’ and ‘N’ of 

her choice and possession of the unit can also be given in 18 to 24 

months.  

7.  The appellant submitted his reply to the objection of respondent no. 2 

denying the averments and reiterating the averments made in the memo 

of appeal.  The appellant further submitted that as a matter of fact the 

Regulatory Authority has passed the order beyond the prayer made in 

the complaint. 
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7.1  Respondent no. 2 never complied with the Memorandum of 

Understanding; dated 26.11.2005 whereby it was supposed to allot and 

give possession in time frame.  

7.2  Every time the appellant was orally told by respondent no. 2 that  

respondent no. 2 is still to take possession of the said plot. If there was 

some dispute with farmers then in such a situation, how could 

respondent no. 2 sell off the plot.  This is a severe fraud.  In case 

respondent no. 2 fails to given possession of original plot to the 

appellant by January, 2020, then it will pay amount to the appellant  

equal to the market value of the said plot as per the law and regulations.  

7.3  Sector ‘O’ and ‘N’ are too inferior and located densely which were 

never in the preference list of the appellant.  By giving this option 

respondent no. 2 is again buying time and harassing the appellant 

mentally.  The appellant does not see any future progress of Sectors ‘O’ 

and ‘N’ but can compromise if respondent no. 2 pays the difference 

amount of both the plots as per the current market value and also 

suitable compensation for mental harassment. 

8.  Heard Shri Saghar Mehdi, learned counsel for the appellant and Shri 

Anurag Singh, learned counsel for the respondent.  

9.  From perusal of the pleadings the admitted facts are that on 15.11.2006 

Bharat Bhushan made an application to Ansal Properties and 

Infrastructure Limited (hereinafter referred to as ‘respondent no. 2’) for 

allotment of a residential plot in pursuance whereof respondent no. 2 

allotted Plot No. A/4/0193 admeasuring 290 sq. yards situated in Ansal 

Api-Pocket-4, Sector-A situated at Sushant Golf City, Lucknow, a 

project of respondent no. 2.  A Builder Buyer Agreement was executed 

between the parties on 24.01.2007.  The cost of the said plot was 

Rs.9,57,000/-.  At the time of booking of the said plot the appellant paid 

Rs.4,78,500/-.  The allottee of the said plot vide endorsement dated 

24.12.2009 assigned all the rights and liabilities under the agreement in 

favour of Smt. Rekha Agarwal, who subsequently transferred the same 

in favour of the appellant.  Even after 11 years the possession of the 

allotted plot was not given to the allottee, while some other plots like 

A4/155 in the same pocket have been given possession around 4-5 
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years back.  Respondent no. 2 never specifically mentioned the problem 

with the plot. 

10.  During the course of hearing on 20.11.2021 Shri Saghar Mehdi, learned 

counsel for the appellant, submitted that from prayer clause-II he wants 

to delete the prayer regarding interest @ 18% per annum from the first 

3 months and after that interest at the rate of 24% per annum.  He 

confines his prayer only to the extent of interest @ MCLR+1% from the 

date of Builder Buyer Agreement dated 22.01.2007 till the date of 

actual and physical possession of the plot in question.  Sri Anurag 

Singh, learned counsel for the respondent submitted that he has no 

objection to deletion of the said prayer.  Accordingly, taking into 

consideration the ‘no objection’ of learned counsel for the respondent, 

we permitted the learned counsel for the appellant to delete the said 

prayer and correct the prayer clause-II in the memo of appeal.  

11. In order to examine the issue involved in the present appeal, we deem 

it proper to frame following issue:- 

“Whether the relief granted by the Regulatory Authority is 

beyond the pleadings and prayer?” 

12. The object and purpose of pleadings and issues is to ensure that the 

litigants come to trial with all issues clearly defined and to prevent 

cases being expanded or grounds being shifted during trial. Its object 

is also to ensure that each side is fully alive to the questions that are 

likely to be raised or considered so that they may have an opportunity 

of placing the relevant evidence appropriate to the issues before the 

Court for its consideration. Further when the facts necessary to make 

out a particular claim, or to seek a particular relief, are not found in the 

plaint, the Court cannot focus the attention of the parties, or its own 

attention on that claim or relief, by framing an appropriate issue. 

13. Similarly, when there is no prayer for a particular relief and no 

pleadings to support such a relief, and when defendant has no 

opportunity to resist or oppose such a relief, if the court considers and 

grants such a relief, it will lead to miscarriage of justice. Thus it is said 
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that no amount of evidence, on a plea that is not put forward in the 

pleadings, can be looked into to grant any relief. 

14. The principle was reiterated by Hon’ble Supreme Court in Ram Sarup 

Gupta (dead) by LRs. v. Bishun Narain Inter College 

MANU/SC/0043/1987 : [1987] 2SCR805 as under: 

“……It is well settled that in the absence of pleading, 
evidence, if any, produced by the parties cannot be 
considered. It is also equally settled that no party should be 
permitted to travel beyond its pleading and that all 
necessary and material facts should be pleaded by the party 
in support of the case set up by it. The object and purpose of 
pleading is to enable the adversary party to know the case it 
has to meet. In order to have a fair trial it is imperative that 
the party should state the essential material facts so that 
other party may not be taken by surprise……” 

15. The issue was again examined by the Hon’ble Supreme Court in 

the case of Bharat Amratlal Kothari  and Anr. Vs. Dosukhan 

Samadkhan Sindhi and Ors.; (2010) 1 SCC 234 and the Hon’ble 

Supreme Court in paras 29 and 30 of the judgment was pleased to 

examine and observed that “normally the Court will grant only 

those reliefs specifically prayed for by the petitioner”. The 

relevant paras 29 and 30 are quoted as under: 

“29. The approach of the High Court in granting relief not 
prayed for cannot be approved by this court. Every petition 
under Article 226 of the Constitution must contain a relief 
clause. Whenever the petitioner is entitled to or is claiming 
more than one relief, he must pray for all the reliefs. Under 
the provisions of the Code of Civil Procedure, 1908, if the 
plaintiff omits, except with the leave of the court, to sue for 
any particular relief which he is entitled to get, he will not 
afterwards be allowed to sue in respect of the portion so 
omitted or relinquished. 

30. Though the provisions of the Code are not made 
applicable to the proceedings under Article 226 of the 
Constitution, the general principles made in the Civil 
Procedure Code will apply even to writ petitions. It is, 
therefore, incumbent on the petitioner to claim all reliefs he 
seeks from the court. Normally, the court will grant only 
those reliefs specifically prayed for by the petitioner. 
Though the court has very wide discretion in granting relief, 
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the court, however, cannot, ignoring and keeping aside the 
norms and principles governing grant of relief, grant a 
relief not even prayed for by the petitioner.” 

16. The Hon’ble Supreme Court in the case of Bachhaj Nahar vs 

Nilima Mandal & Ors; reported in (2008) 17 SCC 491, pleased to 

observe that a Court cannot make out a case not pleaded. The 

Court should confine its decision to the question raised in 

pleadings. Nor can it grant a relief which is not claimed and which 

does not flow from the facts and the cause of action alleged in the 

plaint. 

17. Section 18 of the Act of 2016 deals with the return of amount and 

compensation. Section 18 of the Act of 2016 reads as under:-  

18. Return of amount and compensation.- (1) If the 
promoter fails to complete or is unable to give possession of 
an apartment, plot or building,—  

(a) in accordance with the terms of the agreement for sale 
or, as the case may be, duly completed by the date specified 
therein; or  

(b) due to discontinuance of his business as a developer on 
account of suspension or revocation of the registration 
under this Act or for any other reason,  

he shall be liable on demand to the allottees, in case the 
allottee wishes to withdraw from the project, without 
prejudice to any other remedy available, to return the 
amount received by him in respect of that apartment, plot, 
building, as the case may be, with interest at such rate as 
may be prescribed in this behalf including compensation in 
the manner as provided under this Act:  

Provided that where an allottee does not intend to withdraw 
from the project, he shall be paid, by the promoter, interest 
for every month of delay, till the handing over of the 
possession, at such rate as may be prescribed.  

(2) The promoter shall compensate the allottees in case of 
any loss caused to him due to defective title of the land, on 
which the project is being developed or has been developed, 
in the manner as provided under this Act, and the claim for 
compensation under this subsection shall not be barred by 
limitation provided under any law for the time being in 
force.  

(3) If the promoter fails to discharge any other obligations 
imposed on him under this Act or the rules or regulations 
made thereunder or in accordance with the terms and 
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conditions of the agreement for sale, he shall be liable to 
pay such compensation to the allottees, in the manner as 
provided under this Act. 

18. Recently  the Hon’ble Supreme Court in Civil Appeal No. 3581-3590 

of 2020 M/S Imperia Structures Ltd. Vs. Anil Patni and 

another decided on 02.11.2020, while examining the provisions of 

Section 18 of the Act, 2016, vide para 23, has been pleased to observe 

as under:-- 

“23. In terms of Section 18 of the RERA Act, if a promoter 
fails to complete or is unable to give possession of an 
apartment duly completed by the date specified in the 
agreement, the Promoter would be liable, on demand, to 
return the amount received by him in respect of that 
apartment if the allottee wishes to withdraw from the 
Project. Such right of an allottee is specifically made 
“without prejudice to any other remedy available to him”. 
The right so given to the allottee is unqualified and if 
availed, the money deposited by the allottee has to be 
refunded with interest at such rate as may be prescribed. 
The proviso to Section 18(1) contemplates a situation where 
the allottee does not intend to withdraw from the Project. In 
that case he is entitled to and must be paid interest for every 
month of delay till the handing over of the possession. It is 
upto the allottee to proceed either under Section 18(1) or 
under proviso to Section 18(1). The case of Himanshu Giri 
came under the latter category. The RERA Act thus 
definitely provides a remedy to an allottee who wishes to 
withdraw from the Project or claim return on his 
investment.” 

19.  The proviso to Section 18(1) gives liberty to an allottee to continue with 

the Project even if promoter fails to complete or is unable to give 

possession of the apartment, plot, flat or building in accordance with the 

terms of the agreement, duly completed by the date specified therein 

and in such eventuality the allottee is entitled for interest for every 

month of delay till handing over the possession at such rate as may be 

prescribed.  

20.  The appellant approached the Regulatory Authority vide complaint 

dated 25.03.2018 for possession of the booked plot with the respondent 

and compensation of Rs. one crore for mental harassment and if the 

respondent fails to provide possession then the respondent be directed 

to pay an amount of Rs.1,30,00,000/- to enable him to purchase another 

plot at the same place and in the appeal vide relief no. 2 the appellant 
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sought direction against the respondent to give possession of residential 

plot No. A/4/0193, admeasuring 290 sq. yards in Sushant Golf City, 

Lucknow along with interest at the rate of MCLR+1% from the date of 

Plot Buyer’s Agreement dated 22.01.2007.  The Regulatory Authority 

while deciding the complaint by means of impugned order dated 

10.01.2019 directed respondent no. 2 for refund of deposited amount 

contrary to the prayer of the complainant/appellant.  The issue is 

decided accordingly. 

21.  As far as issue of compensation is concerned, the appellant is free 

to approach the Adjudicating Officer of the RERA in accordance 

with law.   

22.  In view of the aforesaid analysis and after appreciating the submissions 

of learned counsel for the parties as well as examining the record of the 

proceedings, we come to the conclusion that direction of the Regulatory 

Authority in the impugned order is without pleading and prayer of the 

appellant/complainant and, therefore, the prayer of the appellant for 

setting aside of the said direction deserves to be allowed and  the 

impugned order dated 10.01.2019 is liable to be set aside.  

23.  Since in the complaint as well as in the instant appeal the prayer of the 

appellant is for direction to the respondent regarding possession of the 

booked unit, accordingly while setting aside the impugned order dated 

10.01.2019 passed in Complaint No. 320188458, we deem it proper to 

direct respondent no.2 to provide possession of the booked residential 

plot and pay interest at the rate of MCLR+1% in pursuance to the 

proviso of Section 18(1) of the Act 2016.  

24.  Accordingly the impugned order of the Regulatory Authority dated 

10.01.2019 passed in Complaint No. 320188458 of 2018 is set 

aside and the complaint of the appellant along with instant appeal 

is allowed.  Respondent no.2 is directed to give possession of 

residential Plot No. A/4/0193, admeasuring 290 sq. yards in 

Sushant Golf City, Lucknow to the complainant/appellant 

forthwith and pay interest at the rate of MCLR+1% after expiry of 

three years from the date of Plot Buyer’ Agreement dated 

22.01.2007 (as no specific date has been mentioned in the Plot 
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Buyer’s Agreement) till the date of actual possession of the plot in 

question by the respondent.  

25.  No order as to costs. 

 

Dated: March 21, 2022 
Shakir                 (Rajiv Misra)     (D.K. Arora)  

 

 


