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14.01.2021)

1. The applicant has moved an application for condonation of delay dated

21.09.2020 supported with affidavit with the following submissions-

(1)

(ii)

(iii)

(iv)

That the applicant has preferred the present appeal after expiry of
period specified under Section 44(2) of the Act, 2016 for reasons
mentioned as under:

That the impugned judgment and order was passed on 21.10.2019
by the learned Chairman of the Regulatory Authority.

That the applicant applied for certified copy of the impugned order
daed 21.10.2019 on 10.11.2019 which he could only get on
20.11.2019 from the office of the learned RERA Authority at
Gautambuddh Nagar.

That the applicant being a Development Authority and an
instrumentality of State is having a lengthy administrative process

for taking any decision.



v)

(vi)

(vii)

(viii)

(ix)

(x)

That on coming to know about the impugned judgment and order
dated 21.10.2019 a decision was taken for filing the instant appeal
and the applicant Authority instructed one of its panel counsel to
file the instant appeal.

That thereafter the documents pertaining to filing of the appeal
were provided to the counsel for the applicant on 10.01.2020,
however, due to some personal reasons the aforesaid counsel had
resigned from the panel of applicant Authority and thus the instant
appeal could not be filed at the relevant point of time.

That soon thereafter the Hon’ble Appellate Tribunal was closed on
account of Holi Vacations.

That After Holi Vacations, nationwide lockdown was announced
from 22.03.2020 to 14.04.2020 on account of continuous outbreak
of Covid-19 pandemic which was subsequently extended from
time to time by the Government orders.

That after expiry of lockdown 3.0 around 31.05.2020 when
situation was bit eased out, the instant matter was allotted to the
counsel for the applicant authority on 04.06.2020 and necessary
documents pertaining to the filing of the instant appeal were made
available to the counsel for the applicant only on 25.06.2020.

That due to Covid-19 Pandemic the learned counsel for applicant
was unable to file the instant appeal till 28.07.2020.The Hon’ble
Appellate Tribunal was closed from 29.07.2020 to 16.08.2020. It
was only after the situation from the ongoing pandemic got eased
out, the instant appeal was filed before the Hon’ble Appellate
Tribunal on 22.09.2020.



(xi)

(xii)

(xiii)

(xiv)

That as per statutory period of limitation as contained under

Section 44(2) of RERA Act which prescribes sixty days limitation

for filing the appeal against judgment and order of Hon’ble Real

Estate Regulatory Authority from the date of receiving the copy

thereof, has expired on 27.02.2020 in the instant case, therefore,

the instant appeal has been filed after delay of about 76 working

days after expiration of the limitation period.

That the applicant submits that the delay caused in filing the instant

appeal is neither deliberate nor intentional but the same is

bonafide.

That the learned counsel for the applicant placed reliance upon the

following cases:

(i)  State of Nagaland vs. Lipok AO and Other, JT 2005 (4)
SC 10; and

(ii) B. Madhuri Goud vs. B. Damodar Reddy, (2012) 12 SCC
693.

That from the facts and circumstances mentioned hereinabove the

delay in filing the instant appeal deserves to be condoned and

instant appeal deserves to be heard on merits, failing which the

applicant an instrumentality of State will suffer irreparable loss and

injuy, which would result into loss to public exchequer.

2. Against the said delay condonation application the respondent has

filed objection on 14.01.2021 with the following contentions:

(1)

That the Lucknow Development Authority had preferred several
RERA appeals against many orders of the Regulatory Authority in
the same project much prior to this order. So when a department

has already took a decision to prefer appeal against the order of the



(ii)

(iii)

(iv)

v)

authority then the slow administrative process cannot be justified
reason for the delay in filing the present appeal.

That the previous counsel would have intimated the concerned
department about his resignation from the panel and properly
handed over the work to someone in the organization. But the
department being negligent towards the case has not taken
effective action.

That the Hon’ble Tribunal was closed from 06.03.2020 to
15.03.2020 on account of the Holi vacation which is approximately
two months period from the date of entrusting the work of present
appeal to previous counsel. Moreover after the said Holi vacations
the Hon’ble Tribunal functioned till 19.03.2020 even in that period
the appellant never tried to file the present appeal before the
Hon’ble Tribunal.

That the submission of the respondent is that no doubt Covid-19 is
a worst pandemic but the Tribunal was doing its work and
Advocates were filing the appeals before this Hon’ble Tribunal
soon after the Tribunal re-opened after the Nationwide Lockdown.
So the reason as mentioned in this para is not justified. Moreover
the present appeal is preferred on even after the passage of more

than one month period after re-opening of this Hon’ble Tribunal.

That there is delay in filing the instant appeal is approximately 248

days without any proper justification.



(vi)

(vii)

(viii)

That the respondent deliberately with a view to linger on the
recovery proceedings by the learned authority below has filed the
present appeal after a considerable delay of about 248 days, which
cannot be condoned in the interest of justice.

That the respondent submitted that the judgments cited by the
appellant are based on different footings than the present case and
their precedence cannot be taken in condonation of delay in the
present case.

That the delay caused in filing the present appeal was due to the
arbitrary, negligent behavior of the appellant. The appellant
initiated for filing the present appeal when the respondent after
getting the order from the Regulatory Authority requested the
execution of the order and the Authority initiated the execution
case, then the appellant with a view to linger on the proceeding of
the case and escape from its liability of giving delay compensation

to the respondent has preferred the present appeal.

Lastly, the respondent submitted that the appeal is unjustified without

any valid reason and thus, the application for condonation of delay is

liable to be rejected.

Heard the arguments of learned counsels for both the parties and

perused the record.

The learned counsel for applicant submitted that the instant appeal has

been filed after delay of about 76 working days after expiration of the

limitation period which is neither deliberate nor intentional. The learned

counsel further submitted that the applicant being a Development

Authority and an instrumentality of State have a lengthy administrative

process to take any decision regarding preferring an appeal. The counsel



for applicant also submitted that Holi vacation and Covid-19 Pandemic
also caused delay in filing the instant appeal.

Rebutting the argument of learned counsel for applicant, the
respondent’s counsel stated that the applicant-Development Authority
willingly did not take prompt action to file the present appeal. Holi
vacation and Covid-19 Pandemic were not majors factor causing delay in
filing the instant appeal. The learned counsel for opposite party further
submitted that there is delay of approximately 248 days without any
proper justification. The learned counsel also submitted that the applicant
has filed this appeal only to put a check on the execution proceeding
initiated by the learned Regulatory Authority.

Before adjudging the above submission of learned counsels for both
the parties, we perused Section 44(2) of the U.P. Real Estate (Regulation
and Development) Act, 2016. The verbatim language of Section 44(2) of
the Act is reproduced herein below:

“44 (2) Every appeal made under sub-section (1) shall be preferred

within a period of sixty days from the date on which a copy
of the direction or order or decision made by the Authority
or the adjudicating officer is received by the appropriate
Government or the competent authority or the aggrieved
person and it shall be in such form and accompanied by
such fee, as may be prescribed:
Provided that the Appellate Tribunal may entertain any
appeal after the expiry of sixty days, if it is satisfied that
there was sufficient cause for not filing it within that
period.”

From the perusal of record, it is obvious that impugned judgment and

order was passed on 21.10.2019. Applicant applied for its certified copy



on 10.11.2019 which was received by the Development Authority
(Applicant) on 20.11.2019.

As per provisions of Section 44(2) of the Act, there is sixty days
statutory period prescribed for filing the instant appeal from the date of
receiving the copy of impugned order/direction. According to this, the
instant appeal ought to be filed before 13.11.2020, from the date of
knowledge of the order (i.e. the date of uploading) but the same has been
filed on 22.09.2020. If it is counted from 13.11.2019 which is date of
uploading the impugned order dated 22.09.2020, there is delay of 224
days in filing the instant appeal (i.e. 22.09.2020) and there is delay of 60
days if it is counted from 13.11.202019 (date of uploading) till
14.03.2021 (when Covid-19 Pandemic began) in filing the instant appeal.

It is undisputed that Covid-19 Pandemic was effective during the
period of 15.03.2020 to 02.10.2021. The Hon’ble Supreme Court deciding
the case in suo-moto (Civil) Suo Motu Petition Writ (Civil) No. 3 of 2020, in

re: Cognizance for extension of limitation and on this basis the relaxation has
been given to all litigants to file suit or any legal proceedings before any Court or
Tribunal after giving due benefit of the said period.

In our view, the delay of 60 days as stated above must not stand as impediment

in deciding the instant appeal on merit.

Apart from the above, here it is also desirable to have a glimpse on the

pronouncement given by the Hon’ble Supreme and High Court.

In Union of India vs. Gaini, A.ILR. 2011 S.C. 977, the Hon’ble
S.C. observed:

“The court should decide the matter on merit by giving the
expression sufficient cause a pragmatic justice oriented approach”.

In Abdul Gafoor vs. State of Bihar, A.I.R. 2012 S.C. 640, the
Hon’ble S.C. said:



“Court should be reluctant to shut out consideration of case on
merits on grounds of limitation or other technicality.”

The Hon’ble Apex Court in N.Balakrishnan vs. M.Krishna
Murthy, (1987) 7 SCC 123, observed as blow:

“a. time-limit fixed for approaching the court in different
situations is not because on expiry of such time a bad cause would
transform into a good cause.”

In Collector, Land Acquisition, Anantnag & Anr. Vs. Mst.
Katiji & Ors. reported in AIR (1987) 2 SCC at page 107, the
Hon’ble S.C. has observed:

C the power to condone the delay is conferred in order to
enable the courts to do substantial justice to the parties by disposing of
the matters on merits and further that the expression “sufficient cause”
is elastic enough to enable the courts to apply the law in a meaningful
manner to sub-serve the ends of justice. Hon’ble Supreme court goes
on to the extent of observing that to sub-serve the end of justice in the
life-purpose of existence of the institution of Courts.”

The Hon’ble High Court, Gujarat in-

Vasantbhai Soni vs. State of Gujarat & Anr. ABC 2016(II) 543,
has held:

“It must be grasped that judiciary is respected not on account of its
power to legalize injustice on technical grounds but because it is
capable of removing injustice and is expected to do so.”

The Hon’ble High Court, has further observed:

“The term “every day’s delay must be explained” does not mean
that a pedantic approach should be made. The doctrine much be applied
in a rational common sense pragmatic manner.”

“When substantial justice & technical considerations are pitted
against each other, cause of substantial justice deserves to be
preferred.”

In Union of India vs. Gaini, A.I.R., 2011 S.C. 977, the Hon’ble
S.C. observed:

“The Court should decide the matter on merit by giving the
expression sufficient cause a pragmatic justice oriented approach.”

In fact, it must be the endeavour of the Court to decide the case on merit
by giving an expression ‘sufficient cause’ the pragmatic justice oriented
approach. In view of the above, application for condonation of delay dated
18.10.2019 deserves to be allowed at cost.

ORDER



The application dated 18.10.2019 for condonation of delay in filing
the instant appeal is allowed subject to payment of cost of Rs.4000/-;
out of which Rs.2000/- shall be deposited in the Tribunal’s Fund and
the rest Rs.2000/- shall be paid to the respondent.

Let this defective appeal be registered as Regular Appeal.

(K.K. Jain) (T.B. Singh)
March 03, 2022 Technical Member Judicial Member
U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira
Lucknow Bhawan, Lucknow

Judgment/order signed, dated and pronounced in open Court.

(K.K. Jain) (T.B. Singh)
March 03, 2022 Technical Member Judicial Member
U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira
Lucknow Bhawan, Lucknow.
(K.K. Jain) (T.B. Singh)

Dated: 03.03.2022
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