RESERVED JUDGMENT
BENCH NO. 1

UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT LUCKNOW
Appeal No. 755 of 2021
Ram Chandra Prasad Simgh Appellant
Vs.
Devika Gol Homz Private Limited @~ .............. Respondent
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Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

Heard Sri Dhruvendra Pratap Singh, learned counsel for the appellant and Sri
Abhishek Khare, learned counsel for the respondent.

The appellant allottee has preferred the present appeal challenging the
judgment and order dated 18.06.2021, rectified vide order dated 13.08.2021,
passed by the U.P. Real Estate Regulatory Authority, at Gautam Budh Nagar,
(for short ‘Regulatory Authority’), in complaint no. NCR144/09/60613/2020,
whereby, the appellant’s prayer for refund was rejected and a direction came
to be issued to the respondent/promoter to hand over possession of the allotted
units.

The short question that arises for consideration is as to whether the Regulatory
Authority committed an error in granting relief beyond the pleadings and
relief claimed by the appellant/allottee in the complaint, and or, whether a
single complaint in respect of five units was maintainable.

The facts inter-se parties are not in dispute. The appellant/allottee booked a
residential unit bearing unit No. EP-7, Tower DG-03 in the respondent
residential scheme in residential group housing complex, namely, ‘Devika
Gold Homz,” situated at plot No. GH-6C, Sector-01, Greater Noida, Uttar

Pradesh.
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The allotment letter of the units came to be executed between the parties on
10.09.2013. The total sale consideration of the flat was Rs.25,25,508/- of
which Rs. 9,71,295/- was paid by the appellant/ allottee in June, 2013.

As per clause 9 of the allotment letter flat/unit was to be delivered within thirty
months from the date of execution of allotment letter i.e., on or, before
September 2016. It further, provided that fit-out period of six months will
commence from the date of offer of possession.

The clause 9.1 of the allotment letter provided that in the event of delay in
handing over possession of the flat/units after expiry fit-out period, the
promoter shall be liable to pay allottees delay charges at Rs.5/- per sq. ft. per
month of the super area of the units.

The respondent/promoter vide communication dated 22.03.2017, informed
the appellant/allottee that possession of the units will be handed over till
December 2017.

The respondent/promoter vide communication dated 14.08.2018 informed the
allottee that due to injunction orders passed in writ petition by the Hon’ble
High Court and National Green Tribunal (NGT), the project is delayed and
therefore, claims extension under the force majeure clause.

The appellant having due regard to delay in handing over possession of the
units, by communication dated 07.08.2018, formally informed the respondent
to refund the deposit in terms of Section 18 of Real Estate (Regulation and
Development) Act, 2016 (for short ‘Act 2016”). It appears thereafter, the
respondent/promoter sent the offer of possession on 11.07.2020, of the units
and requested the appellant to settle the dues and take possession of the units
within seven days from the date of communication.

The respondent/ promoter applied for the occupancy certificate/completion

certificate OC/CC with competent authority (GNIDA) on 31.12.2018, which
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was duly considered and issued by the GNIDA on 17.12.2020. The
appellant/allottee, aggrieved by the delay of the project, and before promoter
receiving OC/CC of the project, on 08.09.2020 instituted a complaint under
Section 31 of the Act, 2016 claiming refund of the deposit, along with, delay
interest thereon.

The Learned Regulatory Authority instead directed possession of the units
along with delay interest with effect from 30.09.2016 till the date of OC/CC
or, the date of offer of possession whichever is later.

In this backdrop, learned counsel for the appellant submits that appellant had
applied and booked for five units which was duly allotted. The
respondent/promoter failed to fulfill its promise by not handing over
possession of the units by the agreed date, i.e., September 2016.

Aggrieved, appellant raised a demand on 07.08.2018 in terms of Section 18
(1) of Act, 2016, informing the respondent to cancel the agreement and refund
the deposited amount, along with, interest thereon. The respondent promoter
did not respond to the request of the appellant, aggrieved, appellant was
compelled to institute the compliant for refund before the project came to be
completed.

In the given facts, it is evident, that appellant had raised demand to withdraw
from the delayed project. The project, as per the stand of the respondent, came
to be completed on 17.12.2020, when they received OC/CC of the project.
Learned counsel for the respondent submits that the application with all the
requisite NOCs came to be filed on 30.01.2018, therefore, it is urged that the
project would be deemed to have been completed on 31.03.2019.

Be that as it may, the same would have no bearing on the contention of the
appellant, as the demand to withdraw from the project was raised by the

appellant earlier, on 07.08.2018. The respondent/promoter’s plea that he did
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not receive the communication holds no merit, as there is no reason to
disbelieve the appellant that he had not requested for refund of his deposit in
a delayed project.
In the given facts, the appellant is entitled to refund of his deposit in terms of
Section 18 (1) along with interest thereon at MCLR+1%.
Learned Regulatory Authority committed an error in granting relief beyond
the pleadings and relief sought by the appellant in the complaint petition. It
is not in dispute that the possession of the unit was not claimed by the
appellant. It is settled principle of law, that the presiding officer/ court
cannot travel beyond the pleadings and relief.
In Bhagwati Prasad vs. Shri Chandramaul, AIR 1966 SC 735, Hon'ble
Supreme Court was pleased to observe that:-

“The importance of the pleadings cannot, of course, be

ignored, because it is the pleading that lead to the framing of

issues and a trial in every civil case has inevitably to be

confirmed to the issues framed in the suit. The whole object of

framing the issues would be defeated if parties allowed to

travel beyond them and claim or oppose reliefs on grounds not

made in the pleadings and not covered by the issues.”
In the case of Krishna Priya Ganguly and Anr. vs. University of
Lucknow and Ors. reported in 1984 SCC 307, while dealing with a
matter arising out of a writ petition where the writ-petitioners prayed for
merely consideration of his case for admission, Hon’ble Supreme Court
was pleased to observe that a court cannot go a step further and grant the
relief which the petitioner did not ask for, and held:-

“Finally, in his own petition in the High Court, the respondent

had merely prayed for a writ directing the State or the college
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to consider his case for admission yet the High Court went a
step further and straightaway issued a writ of mandamus
directing the college to admit him to the M.S. course and thus
granted a relief to the respondent which she herself never
prayed for and could not have prayed for.”

The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima
Mandal &Ors; reported in (2008) 17 SCC 491,was pleased to observe
that a Court cannot make out a case not pleaded. The Court should confine
its decision to the question raised in pleadings. Nor can it grant a relief
which is not claimed and which does not flow from the facts and the cause
of action alleged in the plaint.

The issue was again examined by the Hon’ble Supreme Court in the case
of Bharat Amratlal Kothari and Anr. Vs. Dosukhan Samadkhan Sindhi
and Ors., (2010) 1 SCC 234, and the Court in paras 29 and 30 of the
judgment was pleased to examine and observe that “normally the Court will
grant only those reliefs specifically prayed for by the petitioner”. The

relevant paras 29 and 30 are quoted as under:

“29. The approach of the High Court in granting relief not
prayed for cannot be approved by this court. Every petition
under Article 226 of the Constitution must contain a relief
clause. Whenever the petitioner is entitled to or is claiming more
than one relief, he must pray for all the reliefs. Under the
provisions of the Code of Civil Procedure, 1908, if the plaintiff
omits, except with the leave of the court, to sue for any
particular relief which he is entitled to get, he will not
afterwards be allowed to sue in respect of the portion so omitted
or relinquished. 30. Though the provisions of the Code are not
made applicable to the proceedings under Article 226 of the
Constitution, the general principles made in the Civil Procedure

Code will apply even to writ petitions. It is, therefore, incumbent
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on the petitioner to claim all reliefs he seeks from the court.
Normally, the court will grant only those reliefs specifically
prayed for by the petitioner. Though the court has very wide
discretion in granting relief, the court, however, cannot,
ignoring and keeping aside the norms and principles governing
grant of relief, grant a relief not even prayed for by the
petitioner.”

Learned counsel for the respondent finally has raised a technical plea with
regard to maintainability of the complaint, it is submitted that since the
appellant had booked five units, therefore, five separate complaints should
have been filed for refund. Objection being raised by the respondent at the
appellate stage is untenable. On specific query, learned counsel for the
respondent admits that objection was not taken by the respondent before the
Regulatory Authority. Our attention has been drawn to the explanation to
Section 15 of the Act, 2016. The allottee, irrespective of the number of
apartments booked by him or, booked in the name of his family shall be
considered as one allottee only. Section 15 pertains to transfer of the project
to third party by the promoter. That what is relevant for the present case is that
a person can agree to buy several units in the project and there is no bar under
Act 2016, for the allottee to buy one or more units.

In the given facts of the case in hand, appellant came to be allotted several
units in the respondent project. The appellant aggrieved by the delay sought
refund of his deposit of all the units, hence, a single complaint came to be
filed. On specific query, the learned counsel for the respondent is unable to
point out the prejudice caused to the respondent in defending his case.

In any case having regard to the provisions of Act, 2016, the riguors of Code
of Civil Procedure is not applicable to the provision of Section 31 before the
Regulatory Authority, and/or, under Section 44 of the Act, 2016 before this

Tribunal. The principles of natural justice is applicable to the proceedings. It



26.

27.

28.

29.

is not the case of respondent/promoter that promoter was denied an
opportunity to rebut the allegations made in the complaint.

It is not being disputed by the respondent/promoter that the project came to
be inordinately delayed beyond the due promised date, in the circumstances,
the appellant/allottee, on demand would be entitled to refund of his deposit,
along with, interest thereon under Section 18(1). The legislative mandate is
clear and unqualified. The question is accordingly answered.

Having due regard to the facts and circumstances of the case and for the
reasons assigned, hereinabove, the appeal succeeds, accordingly allowed by
passing the following orders:

1. The impugned order dated 18.06.2021, passed in complaint No.
NCR144/09/60695/2020, by U.P. Real Estate Regulatory Authority, at
Gautam Budh Nagar, is set aside and quashed.

i1. The respondent promoter is directed to refund the deposit to the
appellant along with interest thereon, at MCLR+1% till the date of
payment, to be paid within 45 days from the date the order is uploaded
on the portal.

In the event of non-compliance with the order, proceedings contemplated
under Chapter VIII shall be initiated against the respondent promoter.
Cost of litigation assessed at Rs.25,000/- to be paid by the respondent to the

appellant.

(Devindar Singh Chaudhry) (Sanjai Khare) (Suneet Kumar)

Dated: 04.09.2025
Ranjeet/-



