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1. Case taken up in the revised call.

2. Sri Amit Yadav, learned counsel for the appellant and Sr1 Anurag Singh,
learned counsel for the respondent assisted by Advocate Harit Mishra are

present.

3. Order sheet reflects that counsel for the respondent is not co-operating with
the proceedings and respondent has not filed objections to the memo of
appeal. This Tribunal was constrained to direct on 22.02.2022 to proceed
ex-parte against respondent. The application for recall of the order was
filed by the respondent which was came to be dismissed vide order dated

12.03.2024.

4. The present appeal is directed against the order dated 17.10.2019, passed
by U.P. Real Estate Regulatory Authority (RERA), Regional Office,
Gautam Budh Nagar, in complaint No. NCR144/07/0389/2019, filed by
the respondent promoter wherein direction has been issued to handover
possession of the unit to the appellant herein (allottee) within three months
failing which the appellant would be entitled to refund of deposited amount

along with interest.



The facts of the case briefly stated is that the appellant allottee applied for
a unit (flat) bearing No. T-3/C-307 admeasuring 1680 Sq. Ft in the project
namely “NCR Monarch” at Greater Noida Industrial Development
Authority. Sale consideration was at Rs 65,04,400/-. The appellant had
deposited Rs 52,6000/- of which Rs 40,00,000/- was loan amount, obtained
from bank. Pursuant thereof, BBA came to be executed between the parties
on 11.03.2015, wherein, vide clause 27, it was declared that the project
would be completed on or before 01.06.2016. The respondent failed to
complete the project within the stipulated time period. Aggrieved, the
appellant was restrained to prefer a complaint on 10.06.2018 before the

RERA Authorities.

5.1. The respondent put in appearance and filed objections to the
complaint, it was admitted that the project was delayed. The
complaint came to be allowed vide judgement/order dated
18.02.2019 directing the respondent to refund the amount, both to
the loaner bank and the appellant.

5.2.  The respondent instead of complying the judgement/order belatedly
after a year filed an application to recall the order dated 18.02.2019,
inter alia, on the ground that directions be issued to the appellant for
possession of the unit. The application came to be dismissed on
19.08.2019. It is informed that the respondent promoter did not file
any appeal either against the principal order directing refund, or, on
dismissal of recall application. In other words, judgement/order
dated 18.02.2019, of the RERA Authority attained finality inter-se
parties.

5.3. Thereafter, a complaint came to be filed by the respondent before

the RERA Authority for issuing direction to handover possession of



the unit to the appellant. The appellant appeared and contested the
complaint. The complaint vide impugned judgement/order dated
17.10.2019 came to be allowed, inter alia, directing that in case the
appellant allottee is desirous of taking possession, the possession of
the unit be handed over within three months by the respondent and
delay interest @ MCLR+1% till issuance of OC/CC be paid to the
appellant. In the event, the promoter fails to comply with the first
direction, then in that event allottee would be entitled to refund of
amount along with interest. The appellant is aggrieved by the

directions of the RERA Authority, hence, the present appeal.

The question that arises for determination is as to whether the complaint
instituted by the respondent promoter after earlier complaint instituted by

the appellant on attaining finality, inter-se, parties was maintainable.

It is not in dispute that as per BBA dated 11.03.2015, the respondent
promoter, as per clause 27 of the agreement had made a declaration that
the project would be completed by 01.06.2016. Admittedly, the project
came to be delayed, aggrieved, in terms of mandate of Section 18 of Real
Estate (Regulation & Development) Act, 2016 (Act 2016), appellant
allottee decided to withdraw from the project. Accordingly, filed a
complaint seeking refund along with interest. The complaint came to be
allowed vide order dated 18.02.2019. The respondent promoter instead of
complying the judgement/order of the RERA Authority preferred a recall
application seeking direction that the possession of the unit be directed to
be handed over to the appellant. The application came to be rejected vide
order dated 19.08.2019. Neither the respondent, nor, the allottee filed an
appeal against order, accordingly, the order dated 18.02.2019 attained
finality. In this backdrop, the subsequent complaint filed by the respondent
promoter seeking direction from the RERA Authority to compel the



appellant allottee to take possession came to be allowed by the impugned
order. In the order, an observation has been made that the order passed in
earlier complaint dated 19.08.2019 (due to clerical mistake, it has been

mentioned as 29.01.2019) and 18.02.2019 be kept in abeyance.

In our opinion, RERA Authority, in the subsequent proceedings, inter-se,
parties for the unit of the same project could not have observed while
passing the impugned order staying the judgement/order dated 18.02.2019,
passed in the earlier complaint, instituted by the appellant allottee. The
order had attained finality. The remedy available to the respondent
promoter was to carry the order in appeal seeking quashing or modification
of the order. In view thereof, observations made in the impugned order
keeping in abeyance the judgement/order, passed in earlier complaint is an
illegality and unsustainable in law. The RERA Authority misdirected itself
in staying judgement/order which was not subject matter in the subsequent

complaint filed by the respondent.

Section 53 of Real Estate (Regulation & Development) Act, 2016
mandates that the Appellate Tribunal shall not be bound by the procedure,
laid down by the Code of Civil Procedure, 1908 (CPC) but shall be guided
by the principles of natural justice. In other words, the procedural rigors
of CPC is not applicable but the principles assigned therein, which in public
interest, is applicable. The doctrine of res judicata (Section 11 of CPC) is
in the interest of public interest at large and finality should be attained to
binding decisions pronounced by the court of competent jurisdiction and it
is also in public interest that individuals should not be vexed twice over
with the same kind of litigation. The principle of res judicata, though
technical in nature is founded on consideration of public policy. Refer

Sulochana Amma Vs. Narayanan Nair, [(1994) 2 SCC 14], Daryo & Ors



10.

11.

Vs. State of UP, [1962 AIR 1457, 1962 SCR (1) 574] and Gulam Abbas
& Ors Vs State of UP & Ors, [1982 (1) SCC 71].

It is not in dispute that in the earlier complaint, promoter had put in
appearance and contested on the merit. It is not the case of the respondent
that they have received OC/CC in respect of the project. As per mandate
of Section 18 of Act 2016, the appellant allottee has an absolute right to
withdraw from the project due to delay of the project. Accordingly, the
complaint filed by the allottee for refund along with interest came to be
allowed vide order dated 18.02.2019. In this backdrop, a subsequent
complaint instituted by the respondent, compelling the appellant allottee to
take possession of the unit in an incomplete project was gross misuse of
process of the court. It is not the case of respondent promoter that project
was completed on or before the date appellant sought withdrawal from the
project. It is noted in the impugned order that OC/CC of the project has not
yet been received from the Competent Authority. In the circumstances
RERA Authority misdirected itself by issuing conditional direction to the
respondent either to handover possession of the unit or refund the amount.
The second complaint is gross misuse of the quasi-judicial proceedings and
was not maintainable. The recall application for the same relief came to be
dismissed. Accordingly, the impugned order is perverse and illegal. The
question is accordingly answered in favour of appellant allottee and

against the respondent promoter.

Having regard to the facts and circumstances and the for the reasons

assigned herein above, the appeal is allowed by passing following orders:

(1) The impugned order dated 17.10.2019, passed in complaint No.
NCR144/07/0389/2019, filed by the respondent promoter is hereby

set aside and quashed.



)

)

4

)

Respondent promoter is directed to refund the amount deposited by
the appellant allottee/bank at Rs 52,6000/- along with interest @
MCLR+1% from the date of deposit till date of payment to the
allottee. The loan amount as per tripartite agreement (TPA) along
with interest to be paid to the concerned bank and the balance

amount to the allottee.

Respondent to pay the amount along with interest to the appellant
allottee, as well as, the bank within 45 days from the date of
uploading this order on the web portal.

Cost of litigation, assessed at Rs 50,000/- to be paid to the appellant

allottee by respondent promoter within 45 days.

It would be the liability of beneficiary to pay the Income Tax, if any.

(Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)

Dated: 26.11.2024

MANSINGH



