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. Heard Sri Vijay Kant Srivastava, learned counsel for the appellant/allottee and Sri

Rishindra Vikram Singh, learned counsel for the respondent/promoter.

. Both the appeals (Appeal Nos. 459/2020 & 460/2020) arising from common
judgment and order dated 09.06.2020, passed by the learned Regulatory Authority at
Gautambudh Nagar, is being heard and decided together on consent. For the sake of
convenience, facts of Appeal No. 459/2020 (Neha Gaur Vs. Greater Noida Industrial
Development Authority) is being referred to.

. The appellant/allottee is aggrieved by the impugned order dated 09.06.2020, passed
in Complaint No. NCR144/10/0383/2019 (Neha Gaur Vs Greater Noida Industrial
Development Authority) & Complaint No. NCR144/10/0380/2019 ( Manoj Garg Vs.
Greater Noida Industrial Development Authority) to the extent that interest granted in
terms of Section 18(1) of the Real Estate (Regulation and Development) Act, 2016
(for short ‘Act, 2016’) was only for three months, whereas, admittedly, the
possession of the unit was handed over to the appellant on 13.09.2020.



4. The short question that arises for consideration is, whether appellant would be
entitled to interest till handing over possession of the unit w.e.f. 19.09.2017 till
13.09.2020 at the prescribed rate.

5. The facts inter-se parties are not in dispute. Appellant came to be allotted a flat (unit)
bearing No. 1FF, Block No. 125, Sector-MU-II, Greater Noida, on 18.09.2019. As
per terms and conditions of the agreement, the project was to be completed, on or
before, 18.09.2017. However, the project got inordinately delayed. Aggrieved,
appellant approached the Regulatory Authority by filing a complaint seeking
possession and interest on deposit, which came to be allowed by the impugned order.
Appellant is aggrieved by the fact that interest awarded is for a period of three
months w.e.f. 19.09.2017 to 28.12.2017, whereas, in the second paragraph of the
impugned order, it is provided that respondent/promoter shall handover possession of

the unit on or before 30.06.2020.

6. Learned counsel appearing for the respondent does not dispute the facts, however,
submits that conveyance deed came to be executed on 13.09.2019. However,
possession was handed over on 13.09.2020, after passing of the impugned order. No
explanation whatsoever has been furnished as to why the possession of the unit was
handed over belatedly to the appellant/allottee. Counsel for the respondent/promoter,
however, submits that promoter is entitled to deduct the period lost in construction

due to COVID-19 pandemic force majeure.

7. Our attention has been drawn to the certificate of completion (CC) of the project
dated 29.05.2023, wherein, it has been categorically noted that the project in which
the unit of the appellant is situated came to be completed on 15.10.2018. In the

circumstances, the respondent/promoter would not be entitled for deduction of the



period for COVID-19 pandemic for the reason that the construction had completed
much before the pandemic. The respondent/promoter, however, defaulted in handing
over timely possession of the unit to the appellant/allottee. It is not the case of the
respondent that the delay was due to the default of the appellant. Proviso to Section
18(1) of the Act, 2016 mandates that the allottee ‘shall be paid, by the promoter’,

interest for every month delay, ‘till the handing over of possession’.

8. Section 18 (1) is extracted:
“(1) If the promoter fails to complete or is unable to give
possession of an apartment, plot or building,—
(a) in accordance with the terms of the agreement for sale or,
as the case may be, duly completed by the date specified
therein, or
(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration under
this Act or for any other reason,
he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any
other remedy available, to return the amount received by him in
respect of that apartment, plot, building, as the case may be, with
interest at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:
Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such

rate as may be prescribed.”



9. The proviso to Section 18(1) is an exception to the main provision. Proviso is a

clause in a statute by which a condition is introduced or a stipulation or condition.
The function of a proviso is to carve out an exception or exclusion to the main
provision which otherwise would have been in the main Section. As such, the
function of a proviso is to qualify something or to exclude, something from what is
provided in the enactment which, but for the proviso, would be within the purview
of the enactment. [Refer : S.Sundaram Pillai Vs. V.R.Pattabiraman (1985) 1
SCC 591].

10.Section 18 of Act 2016 provides for return of amount and compensation if the

promoter fails to complete or is unable to give possession of the apartment/unit , inter
alia, in accordance with the terms of the agreement for sale, duly completed by the
date specified therein. The promoter shall be liable on the demand of the allottee, in
case the allottee wishes to withdraw from the project, to return the amount, received
by him with interest at such rate as may be prescribed. However, where the allottee
does not intend to withdraw from the project, he shall be paid by the promoter,
interest for every month delay till handing over the possession, at such rate as may be
prescribed. The allottee is not required to demand interest for the delay period, rather,
a statutory positive obligation has been imposed by the legislature upon the promoter
to pay the interest to such an allottee, read with, Section 11(4). The legislature by
implication has created a statutory right in favour of the allottee to interest for the
delay period and imposed a mandatory statutory obligation on the promoter to honour
its obligation to such an allottee who has not withdrawn from the project by paying
interest. It follows that the right of an allottee to receive interest from the promoter,
coupled with the mandatory obligation cast upon the promoter to pay the interest is
unconditional and unqualified. The promoter is required to settle the accounts in

respect of the unit at the time of offer of possession. The interest admissible to the



allottee for the delayed period till handing over possession is also required to be
computed, by operation of law, and reflected in the final statement of accounts. The
amount admissible and due to the allottee is required to be satisfied by the promoter
by payment/adjustment, as the case may be. In the event of failure, by the promoter to
comply the mandate of proviso to Section 18(1), the promoter holds in its hand the
money belonging to the allottee. To receive the amount towards interest by the

allottee 1s a continuous cause of action.

11.Section 11(4)(f) of the Act, 2016 provides the promoter to execute a registered

12.

conveyance deed of the apartment, plot or building, as the case may be, in favour of
the allottee along with the undivided proportionate title in the common areas to the
association of allottees or competent authority, as the case may be, as provided under

Section 17 of this Act.

Further, Section 17(1) of the Act, 2016 that the promoter shall execute a registered
conveyance deed in favour of the allottee along with the undivided proportionate
title in the common areas to the association of the allottees or the competent
authority, as the case may be, and hand over the physical possession of the plot,
apartment or building, as the case may be, to the allottees and the common areas to
the association of the allottees or the competent authority, as the case may be, in a
real estate project, and the other title documents pertaining thereto within specified

period as per sanctioned plans as provided under the local laws:

Provided that, in the absence of any local law, conveyance deed in favour of the
allottee or the association of the allottees or the competent authority, as the case
may be, under this section shall be carried out by the promoter within three months

from date of issue of occupancy certificate.



13.In the given facts at hand, it is admitted by the promoter that possession of the unit
came to be handed over to the appellant belatedly on 13.09.2020, though the project
came to be completed in 2018. It is not the case of the respondent that appellant was
at default. in the circumstances, appellant is entitled to interest till the date of

possession i.e. 13.09.2020. The question is accordingly answered.

14.Having due regard to the facts and circumstances of the case, the appeal is disposed

of by passing following orders :

1. appellant/allottee shall be entitled to delay interest on deposited amount w.e.f.
19.09.2017 to 13.09.2020 at the rate MCLR+1%, to be paid within 45 days, and
interest at the rate MCLR+1% on the amount so computed, till the date of

payment;

1. impugned order dated 09.06.2020 shall stand modified to the extent

hereinabove;

111. no order as to cost.

(Devindar Singh Chaudhry) (Suneet Kumar)

Dated: 06.03.2025
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