RESERVED JUDGMENT.
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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW.

APPEAL NO. 133 OF 2020.
Greater Noida Industrial Development Authority. ........... Appellant.
Versus

Mahipal Yadav. Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Kamal Kant Jain, Technical Member.

This appeal has been preferred by Greater Noida Industrial Development
Authority (hereinafter referred to as ‘the Promoter/appellant’) under Section
44 of the Real Estate (Regulation and Development) Act, 2016 (‘the Act’)
against the order dated 02.01.2020 passed by the Uttar Pradesh Real Estate
Regulatory Authority, Gautam Budh Nagar (hereinafter referred to as the
‘Regulatory Authority’), in Complaint No. NCR144/11/0331/2019 filed by
Sri Mahipal Yadav (hereinafter referred to as ‘the respondent/allottee’),

whereby the following directions were given:--

(1) Promoter/appellant has been directed to ensure delivery of possession
of the unit to the complainant by 31.01.2020 along with OC/CC after
providing all facilities as per allotment letter/brochure and get the
conveyance deed registered according to rules after taking due stamp

fee.

(2) Promoter/appellant to ensure payment of interest on the amount
deposited by the complainant at the rate of MCLR+1% for the period
from 30.01.2017 till offer of possession along with OC/CC. The
amount of interest will be adjusted towards final payment. If the
amount of interest exceeds the amount payable then the excess

amount will be refunded according to rules.
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(3) It s clarified that interest has been defined in Section 2(za)(i) of the
Act 2016 that if any rate of interest is charged by the promoter for
default of the allottee then the same rate of interest will be paid to the

allottee for default of the promoter. The rate of interest should be

MCLR+1%.

(4) In case the promoter fails to give possession to the complainant by
31.01.2020 then after 45 days from 31.01.2020 the promoter shall

ensure paying interest to the complainant at the rate of MCLR+1%.

The facts of the case, in brief, as culled out from the memo of appeal, are
that the Promoter/appellant is an instrumentality of the State working on ‘no
profit no loss’ basis serving the public at large in providing affordable
properties. The appellant floated a scheme on 02.10.2013 for allotment of
residential flats in Sector-12 in Omicron 01 and Omicron-1A in BHS-17
situated at Greater Noida on the terms and conditions contained in the
Brochure of the said scheme. The scheme consists of 2989 multistoried

flats.

The respondent applied for a flat in the aforesaid scheme of the appellant by
depositing registration amount. Draws of lots were held and the respondent
was allotted Flat No. 403/B, Tower-B of Sector Omicron-1A in BHS17,
vide allotment letter dated 29.01.2014 on the terms and conditions

contained therein and in the Brochure.

The respondent deposited Rs.31,66,140/- towards the total cost of the
allotted unit in accordance with the payment schedule as per the payment

plan

As per clause N of the Brochure the possession is likely to be offered to the
allottee within three years from the date of issue of allotment letter i.e. by
the end of January 2017, but the appellant failed to hand over the
possession of the flat by the said date.

The date of offer of possession is not a fixed date, but it is an expected and

tentative date.

Due to certain problems being faced by the appellant on account of NGT

restrictions, Mining Department restrictions and orders of various
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competent authorities and also on account of contractors’ problem, all being
beyond control of the appellant and force majeure situation, the
construction of the project could not be raised and completed and as such
the appellant was not able to provide the possession as per likely date of

January 2017.

Vide letter dated 14.08.2019 (amended vide Office Order dated 17.09.2019)
uploaded on the website of the appellant, the appellant gave an option to the
allottees to have the same size flat in Omicron-1 in same sector and to give
his consent accordingly. Vide said Office Order dated 17.09.2019 another
option was also given to the allottees that in case the allottee wants to
remain in Omicron 1A in which flat is allotted, then he has to given consent
in writing by 16.10.2019 that he will wait till offer of possession is offered
by the appellant. A third option was also given that in case the allottee is
not willing to have the flat with delay, then he can surrender the allotted flat
and as per terms of brochure the deposited amount, after deduction, will be

refunded to him.

Those allottees who did not give option were retained in Omicron-1A and
possession of their allotted flat was expected to be delivered by end of

March 2020.

The respondent vide email dated 10.09.2019 requested the appellant to
refund the total amount deposited by the respondent along with delay
interest. When the appellant did not redress the grievance of the
respondent, the respondent approached the Regulatory Authority by filing

complaint.

The Regulatory Authority decided the complaint of the respondent in the
manner stated in para 1 above. The appellant being aggrieved by the
impugned order of the Regulatory Authority dated 02.01.2020 has
approached this Tribunal by filing the instant appeal.

Though the appellant has challenged the impugned order dated 02.01.2020
on various grounds, but during the course of arguments on 21.09.2022, the
learned counsel for the appellant, Sr1i Rajesh Chadha, confined his

arguments only to ground nos. B, C, F, G, H and I, which are as under:--:--
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Because learned Rera Authority erred in not taking into consideration
the difficulties, force majeure conditions and beyond control situation
of the appellant on account of NGT and mining restriction orders and
contractors’ problems etc. and erred in passing certain directions and
reliefs to the respondent including direction of award of interest @
MCLR+1% based on alleged Format of Agreement of Sale/Lease as
provided under the Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules 2018 which could

not be awarded rendering the impugned order liable to be set aside.

Because Para 9 (ii) of Format of Agreement of sale/lease under the
said Rules 2018 cannot be the basis of awarding interest at the rate of
MCLR+1% as same is not a law in any manner and further same is
also not binding on the appellant as there is no such Agreement for
Sale/Lease between the parties. Thus when there is no such
agreement of sale/lease as per said format of said Rules, the same is
not applicable and in consequence the award of such interest is liable
to be set aside as well as other directions made in the impugned

order.

Because the appellant has vide its letter dated 14.08.2019 followed
with Office Order dated 17.09.2019 called upon the respondent to
have the same size flat in Omicron-1 in same sector and to give

consent accordingly.

Because learned Authority below erred in observing erroneous
conclusions in disposing the issues framed by it against the appellant
without appreciating the versions of the appellant which categorically
demonstrated that it had situation beyond control on account of
passing of certain directives and orders on account of NGT and
mining restrictions from time to time, and also appellant having
contractors’ problems which resulted into some delay in the project
and as such said situation is also a force majeure circumstance, but
learned Authority below erred in holding that there was no situation
of force majeure by taking reliance of judgment in deciding the Issue
No. 1 which was not applicable in the instant matter. Thus, in view

of holding the Issue No., 1 erroneously, learned Authority further
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erred in disposing other two issues erroneously in awarding interest
@ MCLR+1% for the alleged delay (whereas in fact there is no delay
in circumstances), thus rendering the impugned order liable to be set

aside.

Because learned Authority below further erred in observing in
impugned order that appellant has stated about delivery of possession
of flat likely in January, 2020 which observation is wrong as
appellant never stated the same. Thus on these premises learned
Authority erred in passing directions in Para-4 of operative portion
for delivery of possession by 31.01.2020, else after 45 days for
refund of amount with interest. Whereas no such statement was even
given by appellant, rather appellant in all likelihood is expecting to
offer possession by 31.03.2020. Thus observations/findings and
directions made in impugned order are wholly based on presumptions
and without any pleadings and are unsustainable rendering the same

liable to be quashed.

Because learned Authority further failed to consider the submission
argued before it by apprising that flats in scheme in question in all
likelihood may be delivered by March 2020 subject to further

restraints, beyond control situation etc.

The Promoter/appellant has prayed for the following reliefs:--

(1)

(ii)

To set aside the impugned order under challenge passed by the Rera
Authority in complaint case of respondent and further be pleased to

dismiss the said complaint case of the respondent.

To award costs in favour of appellant in the interest of justice, equity

and fair play.

The respondent/complainant filed his objection to the memo of appeal and

submitted that the respondent booked a flat in the said scheme of the

appellant and paid the entire cost of the flat i.e. Rs. 31,66,140/-to the

respondent.

As per the terms and conditions laid down in the project brochure and the

allotment-cum-allocation letter the date of handing over the possession was

29.01.2017, which the appellant has failed to hand over the same.
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The respondent sent letters dated 05.09.2019 and 06.09.2019 to the
appellant in regard to the grievance against the appellant for deducting 10%
of the entire deposited allotment amount on refusal of alternative site as
well as showing unwillingness to take the alternative site for the booked flat
by the respondent. Thereafter vide email dated 10.09.2019 the respondent
had requested the appellant to refund the total amount deposited by the
respondent along with delay interest for the booked flat. When the
appellant did not redress the grievance of the respondent, the respondent
was left with no option but to approach the Regulatory Authority by filing

complaint.

Since the appellant has failed to hand over possession till 31.01.2020, the
respondent is liable to get refund along with delay interest, as per the order,

within 45 days, but the appellant has also failed to do so.

The interest amount granted by the Regulatory Authority is correct and
justified by the order of the Authority dated 19.06.2018 vide Government
Order No. 1151/Shakti Pratinidhyan/2018-19, by way of which the
Authority has decided to pay delay penalty @ MCLR+1% to the

complainant in case of delay.

The issue of MCLR+1% was also raised before Hon’ble Allahabad High
Court in Writ C No. 3259 of 2020 (PSA Impex Pvt. Ltd. Vs. S. Deivan and
22 others) decided on 06.02.2020 wherein the order of the Regulatory
Authority was upheld.

The Hon’ble Supreme Court in the case of Union of India Vs. Tata
Chemicals Ltd. (2014)6 SCC 335 has held that while awarding interest, it is
a kind of compensation of use and retention of the money collected
unauthorizedly by the department. When the collection is illegal, there is
corresponding obligation on the revenue to refund such amount with
interest inasmuch as they have retained and enjoyed the money deposited.
So the amount decided by the Regulatory Authority is justified in the light

of the aforesaid judgment.

Clause N of the Brochure clearly avers that the possession will be handed
over within three years from the date of appellant. The appellant should
have handed over the possession on or before 29.01.2017, but the appellant

has failed to do so.
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No reasons for delay have been given by the appellant which come under
the definition of force majeure under the provisions of the Act. Therefore,
the respondent is liable to get the refund along with delay interest and

should not be a sufferer because of the negligence of the appellant.

The appellant has violated the provisions of Section 11 of the Act,
according to which it is the duty of the promoter to provide the information
to the allottees, at the time of making allotment, about the sanctioned plans,
layout plans, permissions received from competent authorities, but the

appellant has failed to do so.

In the case of Pioneer Urban Land & Infrastructure Ltd. Vs. Govindan
Raghavan, AIR 2019 SC 1779 (para 9) it was held that if the builder failed
to fulfill his contractual obligation of obtaining the OC and offering
possession of the flat to the respondent-purchaser within the time stipulated
in the Agreement or within a reasonable time thereafter, the purchaser could
not be compelled to take possession of flat, even though it was offered

almost 2 years after the grace period under the Agreement expired.

In Bangalore Development Authority Vs. Syndicate Bank (2007) 6 SCC
711 the Hon’ble Supreme Court held that when possession of the allotted
plot/flat’/house is not delivered within the specified time, the allottee is
entitled to a refund of the amount paid, with reasonable interest thereon
from the date of payment till the date of refund. Therefore, the respondent
has all the rights to take the refund from the appellant.

As per the order passed by the Regulatory Authority, the appellant was
supposed to obtain OC/CC till 30.01.2020, but the appellant failed to do so.

The original start date of the project mentioned before the Regulatory
Authority was 24.01.2014 which was further modified to 24.06.2015
without informing the authority that the appellant has entered into an
agreement with the respondent on 29.01.2014 and has promised to

handover physical possession of the flat by 29.01.2017.

In Civil Appeal No(s). 3533-3534 Fortune Infrastructure and others Vs.
Trevor D’lima and others, decided on 12.03.2018 the Hon’ble Supreme

Court has held that the promoter has to handover the possession within
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three years from the date of allotment and that three years is a sufficient

time for completing the project.

As per Section 5(3) of the Act the promoter has to specify a particular date
of completion of the project. The delay is on the part of the appellant only,
hence the appellant has to return back the total amount deposited by the
respondent along with delay interest. Seeking of refund along with interest
by an allottee does not fall within the nomenclature of compensation per se.
The Regulatory Authority had jurisdiction to deal with such claims under
Section 18 of the Act and it had the jurisdiction to grant the relief sought by

the respondent.

The Promoter/appellant has not filed any reply to the objection of the
respondent despite the stop order dated 21.09.2021. Accordingly, vide
order dated 22.10.2021 the opportunity to file reply was closed.

Heard Sri Rajesh Chadha, learned counsel for the appellant assisted by Sri
Jatin Chadha, Advocate and Ms. Aahuti Agarwal, learned counsel for the

respondent.

On the basis of pleadings, documents available on record and the
submissions of learned counsel for the parties, the admitted position is that
the appellant floated a scheme on 02.10.2013 for allotment of residential
flats in Sector-12 in Omicron 01 and Omicron-1A in BHS-17 situated at
Greater Noida on the terms and conditions contained in the Brochure of the

said scheme. The scheme consists of 2989 multistoried flats.

The respondent applied for a flat in the aforesaid scheme of the appellant by
depositing registration amount. Draws of lots were held and the respondent
was allotted Flat No. 403/B, Tower-B of Sector Omicron-1A in BHS17,
vide allotment letter dated 29.01.2014 on the terms and conditions

contained therein and in the Brochure.

The respondent deposited Rs.31,66,140/- towards the total cost of the
allotted unit in accordance with the payment schedule as per the payment

plan

As per clause N of the Brochure the possession is likely to be offered to the

allottee within three years from the date of issue of allotment letter i.e. by
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the end of January 2017, but the appellant failed to hand over the
possession of the flat by the said date.

Due to certain problems being faced by the appellant on account of NGT
restrictions, Mining Department restrictions and orders of various
competent authorities and also on account of contractors’ problem, all being
beyond control of the appellant and force majeure situation, the
construction of the project could not be raised and completed and as such
the appellant was not able to provide the possession as per likely date of

January 2017.

Vide letter dated 14.08.2019 (amended vide Office Order dated 17.09.2019)
uploaded on the website of the appellant, the appellant gave an option to the
allottees to have the same size flat in Omicron-1 in same sector and to give
his consent accordingly. Vide said Office Order dated 17.09.2019 another
option was also given to the allottees that in case the allottee wants to
remain in Omicron 1A in which flat is allotted, then he has to given consent
in writing by 16.10.2019 that he will wait till offer of possession is offered
by the appellant. A third option was also given that in case the allottee is
not willing to have the flat with delay, then he can surrender the allotted flat
and as per terms of brochure the deposited amount, after deduction, will be

refunded to him.

Those allottees who did not give option were retained in Omicron-1A and
possession of their allotted flat was expected to be delivered by end of

March 2020.

The respondent vide email dated 10.09.2019 requested the appellant to
refund the total amount deposited by the respondent along with delay
interest.  When the appellant did not redress the grievance of the
respondent, the respondent approached the Regulatory Authority by filing

complaint.

The Regulatory Authority decided the complaint of the respondent in the
manner stated in para 1 above. The appellant being aggrieved by the
impugned order of the Regulatory Authority dated 02.01.2020 has
approached this Tribunal by filing the instant appeal.
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In order to examine the grounds taken by the appellant and the averments
made, we deem it proper to frame following issue based on the grounds
pressed by learned counsel for the appellant, keeping in view the
submission of learned counsel for the appellant to the extent of only grant

of interest for delayed period :--

Whether the respondent is entitled for interest for the delay in
possession of the allotted unit/flat and/or while seeking refund
on the deposited amount under the scheme of Act 2016 and if
yes, what rate of interest is required to be paid by the

promoter/appellant to the allottee/respondent?

Section 18 (1) of the Act clearly provides that if an Allottee wishes to
withdraw from the Project on the ground that the Promoter is unable to give
possession in accordance with the Agreement for Sale within the date
specified therein, then the Promoter shall return the amount received from
the Allottee in respect of that property with interest and compensation, on
the Allottees’ demand. The power of exercising the option of either staying
in the Project or for withdrawing from it lies only with the Allottees under
the provisions of Section 18 (1) of the Act. Further, Section 19(4) of the Act
2016 gives right to the allottees to claim refund along with interest and/or
compensation in case the Promoter fails to give possession of the apartment

in accordance with the terms and conditions of Agreement for sale.

11.1 The Hon’ble Bombay High Court in the case of Neelkamal Realtors

Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558

observed as under:--

"Section 18(1)(b) lays down that if the promoter fails to complete or
is unable to give possession of an apartment due to discontinuance of
his business as a developer on account of suspension or revocation of
the registration under the Act or for any other reason, he is liable on
demand to the allottees, in case the allottee wishes to withdraw from
the project, without prejudice in this behalf including compensation.
If the allottee does not intend to withdraw from the project he shall
be paid by the promoter interest for every month's delay till handing
over of the possession. The requirement to pay interest is not a
penalty as the payment of interest is compensatory in nature in the
light of the delay suffered by the allottee who has paid for his
apartment but has not received possession of it. The obligation
imposed on the promoter to pay interest till such time as the
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apartment is handed over to him is not unreasonable. The interest is
merely compensation for use of money".

Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF
Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming
the view taken in the Judgment in Pioneer’s case (Supra) the Hon’ble
Supreme Court held that the term of the agreement authored by the
Developer does not maintain a level platform between the Developer and
the flat purchaser. The stringent terms imposed on the flat purchaser are not
in consonance with the obligation of the Developer to meet the time lines
for construction and handing over possession, and do not reflect an even
bargain. The failure of the Developer to comply with the contractual
obligation to provide the flat within the contractually stipulated period,
would amount to a deficiency of service. Given the one-sided nature of the
Apartment Buyer’s Agreement, the consumer fora had the jurisdiction to
award just and reasonable compensation as an incident of the power to

direct removal of deficiency in service.

Recently the Hon’ble Supreme Court, while dealing with the provisions of
Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. Vs.
Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020, decided on
02.11.2020, vide para 23, was pleased to observe that the right so given to
the allottee is unqualified and if availed, the money deposited by the allottee
has to be refunded with interest at such rate as may be prescribed and the
proviso to Section 18(1) contemplates a situation where the allottee does
not intend to withdraw from the Project. In that case he is entitled to and
must be paid interest for every month of delay till the handing over of the
possession. It is upto the allottee to proceed either under Section 18(1) or

under proviso to Section 18(1).

U.P. Government framed "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter
referred to as Rules, 2018), wherein under Rule 9.2(i1) and 9.3(1), the rate of
interest payable by the promoter or by the allottee respectively are defined

in case of default by either of the party. These Rules are extracted below :-
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Rule 9.2(ii)

The Allottee shall have the option of terminating the Agreement in
which case the Promoter shall be liable to refund the entire money paid by
the Allottee under any head whatsoever towards the purchase of the
apartment, along with interest at the rate equal to MCLR (Marginal Cost of
Lending Rate) on home loan of State Bank of India + 1% unless provided
otherwise under the Rules, within forty-five days of receiving the

termination notice:

Provided that where an Allottee does not intend to withdraw from the
Project or terminate the Agreement, he shall be paid, by the Promoter,
interest at the rate prescribed in the Rules, for every month of delay till the
handing over of the possession of the Apartment/Plot, which shall be paid
by the Promoter to the Allottee within forty-five days of it becoming due.

Rule 9.3

The Allottee shall be considered under a condition of Default, on the

occurrence of the following events :

Rule 9.3(i)

In case the Allottee fails to make payments for 2(two) consecutive
demands made by the Promoter as per the Payment Plan annexed hereto,
despite having been issued notice in that regard the Allottee shall be liable
to pay interest to the promoter on the unpaid amount at the rate equal to
MCLR (Marginal Cost of Lending Rate) on home loan of State Bank of
India + 1% unless provided otherwise under the Rules. The Promoter must

not be in default to take this benefit.

11.5 On examination, we find that these Rules-2018 notified by U.P. Government
are in consonance with the definition of interest as provided in Section
2(za) of the Act, in as much as that the interest chargeable from the allottee
by the promoter, in case of default in payment as per demand, is equal to
the rate of interest which the promoter is liable to pay to the allottee, in case

of default/delayed possession on the part of promoter.
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11.6  We have come across various orders of the Regulatory Authority wherein it
had granted interest at the rate of MCLR+1% per annum in case of delayed
projects and had an occasion to examine the issue of rate of interest at
MCLR+1% awarded by the Regulatory Authority in Appeal No. 295 of
2019 (U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari) decided on
20.02.2020 and held as follows:-

“We feel that this imbalance is on account of the fact that the
buyer/allottee has much less bargaining power as compared to the
seller in the real estate market and therefore the buyers/allottees have

n -n

no choice but to sign on such "dotted line", "one sided, unfair and
unreasonable” terms and conditions/Agreements. We are therefore of
the view that the rate of MCLR +1% , as prescribed by the
Government and as being ordered by the Regulatory Authority, be
payable from the date of deposit of money in case the allottee wishes
to withdraw from the project; and from the specified/expected date of
possession in case the allottee wishes to stay in the project, would
balance the equities and are just and fair and will fall within the term
"interest at such rate as may be prescribed" as used in Sections 12, 18

& 19......... 7

11.7 The Hon’ble Supreme Court in Civil Appeal Nos. 4910-4941/2019 DLF
Homes Panchkula Pvt. Ltd. Vs. D. S. Dhanda etc.etc. with Civil Appeal
Nos. 4942-4945/2019 DLF Homes Panchkula Pvt. Ltd. Vs. Sudesh Goel
etc. decided on 10.05.2019 held in para 3 of the judgment as under:--

...... We feel it appropriate that, considering that the subject
units in question are dwelling units, in a residential housing project,
the rate of interest for house building loan for the corresponding
period in a scheduled nationalized bank (take, State Bank of India)
would be appropriate and logical, and, if floating/varying/different
rates of interest were/are prescribed, the higher rate of interest should

be taken for this instant computation.”

11.8 It is our considered view that drawing light from the Rules of 2018, and the
fact that often and allottee/buyer has to supplement his savings by taking
loan at the MCLR percent interest (compound), the simple rate of interest at
MCLR+1 percent balances the equities and is in line with the word and

spirit of the Act and can be taken as “interest at such rate as may be
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prescribed” as mentioned in Sections 12,18 and 19 of the Act, till the rate of

interest for the purpose is notified by the State Government.

11.9 Further, an allottee deposits amount under the hope and trust that he/she will

get the flat within the time schedule advertised at the initial stage. There
may be certain cases where allottees might be residing in rented houses and
they might have managed their financial position in such a manner that after
deposit of amount, they will get flats of their own and thereafter they will
be free from payment of rent as then they will shift from rented houses to
allotted flats but on account of inordinate delay in delivery of possession of
allotted flats, their financial calculations and legitimate expectations stand
frustrated causing various types of financial losses to them. On the other
hand once the promoter/builder made offers and same are accepted by the
allottees with legitimate expectation, the obligation cast upon the
promoter/builder is to complete the same within the time schedule
mentioned in the offer and if they fail to discharge the same the affected
allottees are entitled to the interest and/or compensation for delayed
delivery of possession, as the allottees have parted with money which was
earning interest. If an allottee chooses to remain in the project and in case
the allottee seeks refund then he is entitled for interest on the deposited
amount and/or compensation in accordance with the provisions of the Act
2016, which in our considered view will be in accordance with the

principles of equity as well.

11.10 In view of the aforementioned analysis, we are of the view that the

12.

respondent is entitled for interest on account of delayed possession and/or
refund and the rate of interest i.e. MCLR+1% granted by the Regulatory
Authority is fair, just and reasonable — as it balances the equities between
the parties and the Regulatory Authority’s action is in accordance with the
provisions of the Act. The issue is answered in affirmative in favour of the

respondent.

In view of the aforesaid analysis we do not find any illegality or perversity
in the impugned order dated 02.01.2020 passed by the Regulatory
Authority. The appeal is accordingly dismissed.



13.

13.1

15

Now the issue to be decided is as to what should be done of the pre-deposit
made by the appellant/promoter in compliance of the provisions of Section

43(5) of the Act in case of dismissed appeal.

The aims and objects of the Act provide for regulation and promotion of the
real estate sector in an efficient and transparent manner and to protect the
interests of the consumers in real estate sector. Proviso to Section 43(5) of
the Act specifically provides that where a promoter files an appeal with the
Appellate Tribunal, it shall not be entertained without the promoter first
having deposited with the Appellate Tribunal at least 30% of the penalty, or
such higher percentage as determined by the Appellate Tribunal, or the total
amount to be paid to the allottee including interest and compensation
imposed on him before the said appeal is heard. The intent of the legislature
is quite clear from the wording of proviso to Section 43(5) of the Act that

the interest of the consumers i.e. allottees/buyers be protected.

The intent of the legislature in laying down the provision of pre-deposit of
the amount of penalty or any other amount payable to the allottee by the
promoter before the appeal can be heard in the Appellate Tribunal, has been
elucidated by the Hon’ble Apex Court in paragraph 127 of its judgment
in the Civil Appeal Numbers 6745-6749 of 2021 M/s Newtech Promoters
and Developers Pvt. Ltd. Vs. State of UP and others, the same reads as

under:-

“127. It may further be noticed that under the present real estate sector
which is now being regulated under the provisions of the Act 2016, the
complaint for refund of the amount of payment which the allottee/consumer
has deposited with the promoter and at a later stage, when the promoter is
unable to hand over possession in breach of the conditions of the agreement
between the parties, are being instituted at the instance of the
consumer/allottee demanding for refund of the amount deposited by them
and after the scrutiny of facts being made based on the contemporaneous
documentary evidence on record made available by the respective parties,
the legislature in its wisdom has intended to ensure that the money which
has been computed by the authority at least must be safeguarded if the
promoter intends to prefer an appeal before the tribunal and in case, the
appeal fails at a later stage, it becomes difficult for the consumer/allottee to
get the amount recovered which has been determined by the authority and
to avoid the consumer/allottee to go from pillar to post for recovery of the
amount that has been determined by the authority in fact, belongs to the
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allottee at a later stage could be saved from all the miseries which come

»

forward against him.

The Hon’ble Apex Court has clearly held that the legislature in its wisdom
intended to ensure that the money which has been computed by the
Authority at least must be safeguarded if the promoter intends to prefer an
appeal before the Tribunal and in case, the appeal fails at a later stage, it
should not be difficult for the consumer/allottee to get the amount recovered
which has been determined by the Authority. It is in order to avoid the
consumer/allottee to go from pillar to post for recovery of the amount that
has been determined by the Authority, that the legislature has in its wisdom
laid the condition of pre-deposit by the promoter under Section 43(5) of the
Act.

Section 40(1) of the Act of 2016 provides for a mechanism for recovery of
interest or penalty or compensation and enforcement of orders etc. of the
A.O. or the Regulatory Authority, or the Appellate Tribunal and the same
shall be recoverable in such manner as may be prescribed as an arrears of
land revenue. The Hon’ble Apex Court vide paragraph 140 in M/s
Newtech Promoters and Developers Pvt. Ltd. Vs. State of UP (supra)

was pleased to observe that:-

“140. It is settled principle of law that if the plain interpretation does not

fulfill the mandate and object of the Act, this Court has to interpret the law
in consonance with the spirit and purpose of the statute. There is indeed a
visible inconsistency in the powers of the authority regarding refund of the
amount received by the promoter and the provision of law in Section 18 and
the text of the provision by which such refund can be referred under Section
40(1). While harmonizing the construction of the scheme of the Act with the
right of recovery as mandated in Section 40(1) of the Act keeping in mind
the intention of the legislature to provide for a speedy recovery of the
amount invested by the allottee along with the interest incurred thereon is
self explanatory. However, if Section 40(1) is strictly construed and it is
understood to mean that only penalty and interest on the principal amount
are recoverable as arrears of land revenue, it would defeat the basic
purpose of the Act.”

As can be seen from the above observations, Hon'ble Supreme Court has
held that even the principal amount invested by the allottee can be
recovered as arrears of land revenue under Section 40(1) of the Act. It is

further clarified by Hon'ble Supreme Court that the intention of the
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legislature is to provide a mechanism for early recovery of the amount

invested by the allottee alongwith the interest incurred thereon.

Rule 23 of the U.P. Real Estate (Regulation and Development) Rules, 2016
provides that subject to the provisions of Section 40(1), the recovery of the
amounts due as arrears of land revenue shall be carried out in the manner
provided in the local laws. As Rule 23 has been framed under the
provisions of Section 40(1) of the Act, the observations of Hon'ble Supreme

Court on Section 40(1) shall equally apply to Rule 23 of the Rules 2016.

Although Section 40(1) of the Act of 2016 gives powers to the Appellate
Tribunal to enforce its decisions, but the Tribunal does not have adequate
infrastructure and the required sufficient human resource to determine and
certify the amount due from the appellant/promoter to be paid to the

respondent/allottee.

It is our considered view that as per provisions of the Act and as per the
observations made by the Hon’ble Apex Court, it is the duty of the Tribunal
to arrange to transfer the pre-deposited money to the concerned
allottee/consumer in case the promoter’s appeal is dismissed. However,
since the promoter might not have paid the full payable amount or there
being a prospect of some amount having already been recovered from the
promoter under execution proceedings at the level of the Authority or AO,
it is just and lawful that the Tribunal transfers the amount to the Authority
for transferring the same to the allottee/consumer after due diligence at its
end and to recover any additional amount which could be due to be paid by
the promoter; or return to the promoter any amount that could be in excess

of the entitlement of the allottee/consumer.

The calculation of the exact amount due to be paid to the
respondent/allottee normally is to be determined up to the date of actual
payment. As the facts and figures are available with the Regulatory
Authority, which is executing its or A.O.’s original order, therefore, due
diligence 1s required while calculating the amount payable, interest thereon,
as well as verification of the payments made by the allottee from time to

time, etc.

In the instant case, since the appeal of the promoter has been dismissed, we

direct the Registry to scrutinize the details of the amount deposited by the
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applicant/appellant/promoter under the provisions of Section 43(5) of the
Act and inform the Accounts Department. The Accounts Department, after
verifying the same either from the record or from the Bank, will transfer the
amount to the concerned account of the U.P. Real Estate Regulatory
Authority (U.P. RERA). Further, we direct the UP RERA to dispose of this
amount during the execution proceedings in accordance with its order dated
02.01.2020 passed in complaint case no. NCR144/11/0331/2019 (Mabhipal
Yadav Vs. Greater Noida Industrial Development Authority, Gautam Budh
Nagar).

Dated: 27" September, 2022
Shakir (K. K. Jain) (D. K. Arora)



