RESERVED JUDGMENT

BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.
APPEAL NO.72 /2020
Hari Shankar Tripathi ... Appellant.
Versus

M/S Ansal Properties & Infrastructure Ltd. ............... Respondent.

2.1

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

The present appeal has been preferred by Sri Hari Shankar Tripathi
(hereinafter referred to as the ‘appellant’) under Section 44(1) of the
Real Estate (Regulation and Development) Act, 2016 (hereinafter
referred to as ‘the Act 2016°) against the order dated 04.12.2019 passed
by the Adjudicating Officer of the U.P. Real Estate Regulatory
Authority, Lucknow (hereinafter referred to as the ‘Adjudicating
Officer’) in Complaint No.ADJ/LKO162/05/1377/2019 whereby the

complaint of the appellant was rejected.

The facts of the case, in brief, as culled out from the memo of appeal,
are that the appellant booked a Plot No. 0159 in Sector-G, Pocket-7, in
Sushant Golf City, Lucknow. The area of the plot was 162.2 sq. meter
(194 sq. yards) and the cost of the plot was Rs.14,92,307/-. Allotment
letter for the said plot was issued on 08.09.2008 and agreement between

the appellant and the respondent was signed on 10.09.2008.

In Clause 16 of the agreement it is provided that the sale deed shall be
executed and got registered in favour of the buyer within six months
from the date of intimation after the plot has been finally demarcated at
the site. The respondent had verbally assured that offer for handing
over and getting the plot registered would be given within 20 months

from the date of agreement.
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The appellant had paid 4 installments amounting to Rs.7,49,169/- as per
the time linked schedule of payment. Rest installments were linked
with development works. As no development works were carried out,
development linked installments were not asked for payment, hence
remaining amount was not paid by the appellant. The appellant tried
his best to know as to why development works were not being carried
out but in vain. The appellant issued legal notices dated 16™ March
2016 and 23" March 2017 to the respondent requesting for handing
over possession of the said plot to the appellant but no response was

given by the respondent.

Being aggrieved by the act of the respondent the appellant filed a
complaint no. 220186697 before the Regulatory Authority, Lucknow.
At the time of hearing on 12.02.2019 the respondent assured the
Regulatory Authority that possession of the plot in question would be
given to the appellant within 15 months. Taking cognizance of the
assurance of the respondent the Regulatory Authority vide order dated
09.04.2019 directed the respondent to handover possession of the plot
to the appellant within 15 months as well as to pay interest at the rate of
MCLR+1% to the appellant on the deposited amount. The interest
would be adjusted towards the outstanding amount at the time of
possession of the plot. The Regulatory Authority also observed that the
complainant has also demanded compensation but it was beyond its

jurisdiction.

Thereafter, on 31.05.2019 the appellant filed a complaint before the
Adjudicating Officer for payment of compensation. The Adjudication
Officer rejected the complaint of the appellant vide order dated
04.12.2019. Aggrieved against the order of the Adjudicating Officer
the appellant has filed the present appeal.

The appellant has not mentioned any ground in his appeal to challenge

the impugned order dated 04.12.2019.
The appellant has prayed for the following reliefs:--
(1)  To set aside the impugned order dated 04.12.2019.

(2) To allow the reliefs prayed in Complaint No.
ADJ/LKO162/05/1377/2019.
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(3) To order the respondent to provide Rs.25000/- to the appellant to

compensate the expenditure of appeal.

The respondent filed its objection to the memo of appeal stating therein
that the word ‘compensation’ is of very wide connotation. It has not
been defined in the Act 2016. According to dictionary it means
compensating or being compensated; thing given as recompense. In
legal sense, it may constitute actual loss or expected loss and may
extend to physical, mental or even emotional suffering, insult or injury
or loss. The respondent has placed reliance on (i) the judgment of
Hon’ble Supreme Court in the case of Ghaziabad Development
Authority Vs. Balbir Singh, reported in (2004)4 SCC 65, (i1) the
judgment of Hon’ble Supreme Court in the case of Charan Singh Vs.
Healing Touch Hospital, reported in (2007)7 SCC 668, and (iii) the
judgment of Hon’ble Supreme Court in the case of Chief
Administrator HUDA and others Vs. Shakuntala Devi.

The appellant filed his reply to the objection of the respondent denying
the averments made in the objection and reiterating the averments made
in the memo of appeal. The appellant further submitted that the
objection of the respondent is entirely against the established law, hence
it is out rightly not acceptable and deserves to be rejected. In the Act
2016 and in UP RERA Rules 2016 there is no provision how a pleading
in case of legal entities/company will be signed and verified, so in the
interest of justice, in absence of rules in this regard, the rules of CPC
1908 and the law established by Hon’ble Supreme Court and Hon’ble
High Court will apply in RERA too.

The pleading in the objection of the respondent is signed/verified by
unnamed/unknown deponent only mentioning as authorized signatory.
Neither authority letter of the respondent-company is mentioned nor
attached with the objection, hence it is against Rule 1 of Order 29 of
CPC 1908 and also against the law established by the Hon’ble Supreme
Court.

The compensation demanded by the appellant is in accordance with the
guidelines of Hon’ble Supreme Court in Ghaziabad Development

Authority Vs. Balbir Singh (supra).  The appellant requested



8.1

4

compensation in accordance with the observation of Hon’ble Supreme
Court in the case of Charan Singh Vs. Healing Touch Hospital and
others (supra). The demand for compensation is supported by evidence

and based on law.

Heard Sri Banarasi Singh, learned counsel for the appellant and Sri

Anurag Singh, learned counsel for the respondent.

On examination of the pleadings, record and submissions of learned
counsel for the parties the admitted position is that the appellant booked
a Plot No. 0159 in Sector-G, Pocket-7, in Sushant Golf City, Lucknow,
admeasuring 162.2 sq. meter (194 sq. yards) for a consideration of
Rs.14,92,307/- and allotment letter dated 08.09.2008 was issued by the
respondent. Subsequently a Plot Buyer’s Agreement was executed

between the appellant and the respondent on 10.09.2008.

The appellant in para 3(1) of the memo of appeal stated that no time
limit was stipulated for possession, but the respondent had verbally
assured, which was not denied or rebutted, that the offer of handing
over of possession would be given within 20 months from the date of
agreement. The appellant also indicated in para 3(2) of the memo of
appeal that he has paid 4 installments amounting to Rs.7,49,169/- as per
the time linked schedule of the payment stipulated at page 12 of the
agreement. Rest installments were linked with development works. As
no development works were carried out, and development linked
installments were not asked to pay by the respondent, hence remaining
amount was not paid. The appellant sent legal notices dated 16.03.2016
and 23.03.2017 to the respondent for handing over possession of the
plot, but failed to get any response from the respondent. Aggrieved by
the act of the respondent the appellant approached the Regulatory
Authority by means of Complaint No. 220186697 and during the course
of hearing on 12.02.2019 the respondent assured the Regulatory
Authority that possession of the plot in question would be given within
15 months. Taking cognizance of the assurance of the respondent the
Regulatory Authority vide order dated 09.04.2019 directed the
respondent to hand over possession of the plot to the appellant within
15 months and pay interest at the rate of MCLR+1% on the deposited

amount. The Regulatory Authority further directed the respondent to
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adjust the amount of interest towards the outstanding amount at the time
of possession of the plot. The request of the appellant with respected to

compensation was denied due to lack of jurisdiction.

The appellant, thereafter, filed Complaint No.
ADJ/LKO162/05/1377/2019 on 31.05.2019 before the Adjudicating
Officer mentioning the grounds for quantum of compensation sought as

under:--

S. No. | Grounds for compensation | Details Amount(in Rs.)

1. Incorrect/False information In advertisement materials, oral | 100000.00
statement and statement depicted in
agreement on page-2 and clause
1,4,10,16,20,22,27,29 proved false.

2. Deviation from Sanction Plan | Detailed outlay plan of the first phase | 502040.00
was approved. Even then possession
delayed.

Complainant got loss also in terms of
HRA/Rent.

Details in para 9 of attached
complaint.

3. Delay in possession Promoter promised possession within | 1624350.00
20 months from agreement. But did
not provide it till date. OP assured on
12/2/19 before Hon’ble RERA to
provide possession within 15 months.
10 years delayed.

4. Failure to discharge | Not responding reg possession | 225000.00
obligations as per Act/Rules | caused mental agonies to
/Regulations and Agreement | Complainant. ~OP bound to file
for Sale. complaints.

Compensation Rs.200000 & Rs.
25000 against it. Para 11 & 12 of
Complaint.

The Adjudicating Officer, by means of impugned order dated
04.12.2019 rejected the claim of the appellant for compensation. The
appellant, feeling aggrieved against the impugned order dated
04.12.2019 of the Adjudicating Officer filed the instant appeal raising

various grounds.

During the course of arguments on 17.11.2019 on query Sri Banarasi
Singh, learned counsel for the appellant, submitted that there is no
provision under the Act for grant of compensation on account of mental
harassment and mental agony etc. = The claim of the appellant for
compensation has not been examined by the Adjudicating Officer for
losses suffered on account of deduction of HRA by the employer, apart

from escalation in cost of construction due to delay in possession.
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9. Before we proceed to examine the grievance of the appellant we deem
it proper to extract the relevant provisions of the Plot Buyer Agreement

dated 10.09.2008, which are as follows:--

PLOT BUYER’S AGREEMENT

THIS AGREEMENT is made at Lucknow on this 10 day of SEP
20 between ANSAL PROPERTIES & INFRASTRUCTURE LTD.

AND

Shri Hari Shankar Tripathi S/O Late Shri Hub Narain Tripathi
Resident of Mayur Vihar Block-B, Picnic Spot Road, Faridi
Nagar, Lucknow-15.

WHEREAS the BUYER vide application dated 26.08.2008 has
applied for allotment of a residential plot by way of sale in the Hi
—Tech Township, popularly known as “SHUSHANT GOLF
CITY” being developed by the DEVELOPER which agrees to sell
the desired plot as filled in the application form to the BUYER on
terms and conditions mentioned in the proceeding paragraphs
stated below and onwards:

NOW THIS AGREEMENT WITNESSES AS FOLLOWS:

1. That the BUYER has applied for a plot and the DEVELOPER
has with the consent of the BUYER allotted the Plot No. 0159
in Sector-G Pocket-7 admeasuring 162.2 sq. meters (approx.
194 sq. yards) @ approx Rs.8762/- per sq. meter (Rs.7326/-
per sq. yard) in “SHUSHANT GOLF CITY” Lucknow subject
to the following terms and conditions:

3. The DEVELOPER will allot free hold plots to the BUYER,
and in lieu thereof the amount equal to conversion charges
payable at the time of execution of sale deed will be paid by
the BUYER to the DEVELOPER.

4. That the preferential location charges (@ Rs.366/- per sq. yard
(approx Rs.438/- per sq. meter) are applicable for preferential
plots; and are in addition to the aforementioned rate
determined by the DEVELOPER and shall be payable by the
BUYER.

5. That the stamp duty and the registration fee incurred in the
registration process which is to be paid to the revenue
authorities is to be borne by the BUYER as according to the
prevalent law on the date of the registration.

9. That any increase or decrease upto 15% of the original
allotted area shall be acceptable to BUYER and price thereof
shall be computed at the booking rate. However, in case
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increase/decrease of the area is more than 15% of the
original allotted area, the DEVELOPER shall have the sole
discretion to decide the rate which shall be binding on the
BUYER and shall be payable accordingly. In case the
particular plot is omitted or the DEVELOPER is not able to
hand over to the BUYER the plot for any reason other than
those mentioned in Clause ‘10’ below, the DEVELOPER shall
be responsible only to refund the actual amount received by it
and shall not be liable to pay any compensation or damages
or interest thereon whatsoever.

That the timely payment of installments as stated in Schedule-
1/Schedule-1A4 of the Agreement and applicable stamp duty,
registration fee and other charges payable under the
Agreement is the essence of this contract. In the absence of
any notice of demand issued by the DEVELOPER, it shall be
incumbent on the BUYER to strictly comply with the terms of
timely payment and the other terms and conditions of this
Agreement, failing which allotment shall stand cancelled and
the entire amount of Earnest Money deposited by him shall be
forfeited and the BUYER shall be left with no right or lien on
the plot. ........

That the BUYER agrees that the sale of the unit is subject to
force majeure clause which inter alia include delay on
account of nomn-availability of steel, cement or any other
building materials or water supply or electric power or slow
down strike or due to a dispute with the construction agency
employed by the DEVELOPER, civil commotion or by reason
of war, or enemy action or earthquake or any act of God,
delay in certain decisions/clearances from statutory body(ies),
or if non-delivery of possession is as a result of any notice,
order, rules or notification of the Government and/or any
other public or Competent Authority or for any other reason
beyond the control of the DEVELOPER and any of the
aforesaid event, the DEVELOPER shall be entitled to a
reasonable corresponding extension of the time of delivery of
possession of the said plot on account of force majeure
circumstances and in such eventuality the BUYER will not
claim any amount of money by way of damages/compensation

from the DEVELOPER.

That the sale deed shall be executed and got registered in
favour of the BUYER within six months from the date of
intimation after the plot has been finally demarcated at the
site and after receipt of full sale consideration and other
charges and compliance of all other terms and conditions of
this Agreement by the BUYER. The cost of stamp duty,
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registration charges, freehold conversion charges and other
incidental charges and expenses will be borne by the BUYER
in addition to full sale price of the plot, as and when
demanded by the DEVELOPER. In case the Government
demands any stamp duty/registration charges and freehold
charges on this Agreement, the same shall be borne by the
BUYER.

17. That the BUYER shall be bound to start construction of the
house with due sanction of Competent Authority within a
period of 3 years from the date of intimation to take
possession is sent by the DEVELOPER, failing which
DEVELOPER will be entitled to resume the plot without any
compensation and to allot the same to intending another
BUYER and sale price of the plot received by the
DEVELOPER shall be refunded to the BUYER without any
interest. Alternatively, it shall be at the sole discretion of the
DEVELOPER to extend the period of construction, but in the
event, the BUYER shall be liable to pay holding charges for
the plot area to the DEVELOPER for the extended period as
decided by the DEVELOPER.

22. That the BUYER shall be entitled to possession of the plot
only after the amounts payable under this agreement are fully
paid.

Development Linked Installment Plan
PLAN-B
1. | At the time of allotment 20% | Rs.298461.29
2. | Within 2 months from the date of allotment 10% | Rs.149230.62
3. | Within 4 months from the date of allotment 10% | Rs.149230.62
4. | Within 6 months from the date of allotment 10% | Rs.149230.62
5. | On laying of WBM road in front of the plot* 10% | Rs.149230.62
6. | On laying of Storm Water Drain in front of the plot 10% | Rs.149230.62
7. | On laying of Sewer Line in front of the plot* 10% | Rs.149230.62
8. | On laying of Water Line in front of the plot* 10% | Rs.149230.62
9. | On laying of Electric Cable in front of the plot* 5% | Rs.74615.31
10 | At the time of offer of possession 5% | Rs.74615.31

*The development linked stages can be called for payment in any sequence,
depending on the sequence undertaken by the Developer, irrespective of the sequence
mentioned hereinabove.

10. In order to examine the grievance raised by the appellant in the instant

appeal we frame the following issues:--
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(1)  Whether in the Plot Buyer Agreement dated 10.09.2008 any time
period has been prescribed for handing over possession of the

plot booked by the appellant?

(2)  Whether the allottee is bound to make payment of the
installments without there being any development or achieving
milestone of the project by the promoter and if any allottee stops
payment of the installments, he will fall in the category of

defaulter?

(3)  Whether under the scheme of the Act 2016 the compensation is
to be awarded on the amount of loss caused as a result of default

on the part of the promoter?

(4)  Whether the appellant has submitted documentary evidence for

the losses suffered due to delay in possession?

(5)  Whether the issue of compensation is to be examined as well as
required to be decided after receipt of possession of the booked
unit/plot/apartment and/or at the time of allottee choosing to seek

refund of deposited amount?

(6)  Whether the Adjudicating Officer of the Regulatory Authority
examined the claim of the appellant and passed the impugned

order in accordance with the provisions of Sections 71 and 72 of

the Act 20167

Vide Issue no. (1) we are required to examine as to whether in the Plot
Buyer Agreement dated 10.09.2008, any time period has been
prescribed for handing over of possession of the plot booked by the
appellant.

On examining all the clauses of the Plot Buyer Agreement dated
10.09.2008, we could not get any clause, wherein time period has been
assured/given by the respondent for handing over possession of the
booked plot to the allottee. The appellant himself in para 3(1) of the
memo of appeal stated that “No time limit was stipulated, but the
Opposite Party had verbally assured, which was not denied/rebutted at
any time by it, that offer for handing over and getting plot registered

would be given within 20 months from the date of agreement”. On due
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consideration we reject the submission of the appellant regarding verbal
assurance for handing over and registration of the booked plot within 20
months from the date of agreement. We come to the conclusion that in
the Plot Buyer Agreement no time period has been prescribed for
handing over possession of the booked plot by the respondent to the

appellant. Issue no. (1) is decided accordingly.

Vide Issue no. (2) the Tribunal is required to examine as to whether the
allottee is bound to make payment of the installments without there
being any development or achieving milestone of the project by the
promoter and if any allottee stops payment of the installments, he will

fall in the category of defaulter.

In order to examine the issue it would be necessary to examine the
scheme of the Act 2016 relating to functions and duties of the promoter
as well as right and duties of the allottees. The entire Act is divided

into 10 chapters.

Chapter II deals with registration of real estate project and registration
of real estate agents. A reading of the provisions of Chapter-II
demonstrates how a promoter is expected to commence/register a
project after having title, sanctioned plan, permissions and source of
funding etc. Chapter III spells out the functions and duties of promoter

and the consequences if the promoter fails to fulfill those obligations.

Section 11 mandates the promoter to make available to the allottee
information such as (i) sanctioned plans, layout plans along with
specifications approved by the competent authority by display at the
site or as specified by the authority; (i1) the stage wise time schedule of
completion of the project including the provisions for -civic

infrastructure.

Section 12 emphasizes obligation on the promoter regarding veracity of
the advertisement or prospectus and provides that where any person
makes an advance or a deposit on the basis of the information contained
in the notice, advertisement or prospectus, or on the basis of any model
apartment, plot or building , as the case may be, and sustains any loss or

damage by reason of any incorrect, false statement included therein, he
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shall be compensated by the promoter in the manner as provided under

the Act.

Section 13 relates to “no deposit of advance to be taken by promoter
without first entering into agreement for sale”. The promoter shall not
accept a sum more than 10% of the cost of the apartment, plot or
building, as an advance payment or an application fee from a person

without entering into a written agreement for sale, as per law in force.

Section 14 mandates the promoter for adherence to sanctioned plans
and project specifications and also bars a promoter from any additions
and alterations in the sanctioned plans, layout plans and specifications
and the nature of fixtures, fittings and amenities described therein in
respect of the apartment, plot or building, as the case may be, which are
agreed to be taken, without the previous written consent of at least 2/3™

allottees.

Chapter 1V deals with rights and duties of allottees. Section 18 deals
with the return of amount and compensation. This section relates to
return of amount and compensation. If the promoter fails to complete
or is unable to give possession of an apartment, plot or building in
accordance with the terms of the agreement for sale or duly completed
by the date specified therein or due to discontinuance of his business as
a developer on account of suspension or revocation of the registration
under the Act or for any other reason, he shall be liable on demand of
the allottees, in case the allottee wishes to withdraw from the project, to
return the amount received by him in respect of that apartment, plot or
building, with interest including compensation in the manner as
provided under the Act. Where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate as
may be prescribed. This section further provides that the promoter
shall compensate the allottees in case of any loss caused to him due to
defective title of the land on which the project is being developed or has
been developed, in the manner as provided under the Act and claim for
compensation shall not be barred by limitation provided under any law
for the time being in force. In case the promoter fails to discharge any

other obligations imposed on him under the Act or in accordance with
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the terms and conditions of the agreement for sale, he shall be liable to

pay such compensation to the allottees in the manner as provided under

the Act.

Section 19 of the Act provides that the allottee shall be entitled to
obtain the information relating to sanctioned plans, layout plans along
with specifications, approved by the competent authority and such other
information as provided under the Act, Rules and Regulations made
thereunder or the agreement for sale signed with the promoter. The
allottee shall also be entitled to know stage-wise time schedule of
completion of the project including other amenities and services as
agreed to between the promoter and the allottee in accordance with
terms and conditions of the agreement for sale. The allottee shall be
entitled to claim the possession of apartment, plot or building. The
allottee shall be entitled to claim refund of amount paid along with
interest at such rate as may be prescribed and compensation as provided
under the Act from the promoter, if the promoter fails to comply or is
unable to give possession of the apartment, plot or building in
accordance with the terms of agreement for sale or due to
discontinuance of his business as a developer on account of suspension
or revocation of registration under the provisions of the Act. The
allottee shall be entitled to have necessary documents and plans after
handing over the physical possession of the apartment or plot or

building by the promoter.

On deeply examining the provisions of Chapters II, IIl and IV it is
evident that the allottee is entitled to know the time period at the time of
booking/issuance of allotment letter, sanctioned plans, layout plans
along with specifications approved by the competent authority and such
other information as provided under the Act, Rules and Regulations
made thereunder or the agreement for sale signed with the promoter,
like water supply, electricity and obtaining of OC or CC or both.. The
allottee is also entitled to know stage-wise time schedule of completion
of the project including other amenities and services as agreed to
between the promoter and the allottee in accordance with terms and
conditions of the agreement for sale. The allottee is also entitled to

claim the possession of apartment, plot or building. The allottee shall
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be entitled to claim refund of amount paid along with interest at such
rate as may be prescribed and compensation as provided under the Act
from the promoter, if the promoter fails to comply or is unable to give
possession of the apartment, plot or building in accordance with the
terms of agreement for sale or due to discontinuance of his business as a
developer on account of suspension or revocation of registration under
the provisions of the Act. The allottee is also entitled to have necessary
documents and plans after handing over the physical possession of the
apartment or plot or building by the promoter. For the purpose of
registration of project the promoter is also required under Section
4())(D)I to submit a declaration supported by an affidavit to the effect
that seventy percent of the amounts realized for the real estate project
from the allottees, from time to time, shall be deposited in a separate
account to be maintained in a scheduled bank to cover the cost of
construction and the land cost and shall be used only for that purpose
provided that the promoter shall withdraw the amounts from the
separate account , to cover the cost of the project, in proportion to the
percentage of completion of the project and the promoter shall get his
accounts audited within six months after the end of every financial year

by a chartered accountant in practice.

If any promoter is not informing the progress of the project to its
allottees and the withdrawal from the separate account proportionate to
the percentage of completion of the project then an allottee can always
stop payment to the promoter till the milestones disclosed by the
promoter have not been achieved and he cannot be said to be a defaulter
in such situation.  Similar issue was examined by NCDRC in CC
189/2017 (Pradeep Kumar Gupta Vs. Irio Grace Realtech Pvt. Ltd.).

The relevant portion of the judgment is being reproduced as under:--

“In my opinion, since the Ops were already in default as far
as the offer of possession was concerned, when the 5", 6",
7" and 8" installments were demanded, the complainants
were under no obligation to pay the said installments. As
far as the default in payment of the 4" installment by the
complainants in CC No. 1999/2016 & CC No. 2000/2016 is

concerned, it would be seen that the said installment was
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raised at the stage of casting of roof slab of the lower
basement. The demand was raised about two weeks before
the last date for offering possession of the flats to the said
complainants. Since the construction was still at the stage
of casting roof slab of the lower basement at that time, the
complainants knew that even if they pay the 4" installment,
it was impossible for the Ops to deliver possession of the
apartments to them by the last date stipulated in this regard
i.e. 23.01;.2017 or within six months thereafter, to them.
When a flat buyer who is saddled with a demand applicable
at the stage when the construction is at a very initial stage
and the demand is raised just two weeks before the last date
for offer of possession, he is not expected to sink more
money with the builder despite knowing that the builder will
not be able to honour his contractual obligation even if the
benefit of grace period of six months which was otherwise
available only in case of unforeseen circumstances, is given
to him.  Therefore, even the complainants I n CC
No.1999/2016 and CC No.2000/2016 cannot be said to be
defaulters, in the sense that they would lose their legal right
to claim refund of the amount paid by them and the
compensation for the defect/deficiencies on the part of the

b

builder in rendering services to them.’

12.11 On examination of the pleadings it is evident that the appellant had paid

13.

four installments amounting to Rs.7,49,169/- as per the payment
schedule and since there was no development and as the appellant opted
for development linked payment plan, therefore, he was required to
make payment after achieving the milestone indicated in the payment
plan and thus we hold that for non payment of further installments after
making 4™ installment by the appellant, he cannot be treated as

defaulter. Issue no (2) is decided accordingly.

Vide Issue no. (3) we are required to examine as to whether under the
scheme of the Act 2016 the compensation is to be awarded on the

amount of loss caused as a result of default on the part of the promoter.
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Section 72 of the Act 2016 mandates the factors which are to be taken
into account by the Adjudicating Officer while adjudicating the
quantum of compensation or interest i.e. (a) the amount of
disproportionate gain or unfair advantage, wherever quantifiable, made
as a result of the default; (b) the amount of loss caused as a result of
default; (c) the repetitive nature of default; and (d) such other factors
which the adjudicating officer considers necessary to the case in

furtherance of justice.

The sine qua non for entitlement of compensation in real estate matters
is a proof of loss or injury suffered due to negligence of the
promoter/builder and the loss actually incurred in terms of money.
Further the compensation has to be commensurate to the loss or injury.
It is settled principle that compensation cannot be uniform. The

compensation is given to recompense for the loss or injury.

In view of the above, we are of the considered view that under the
scheme of the Act the Adjudicating Officer is required to examine the
actual losses suffered by an allottee as a result of default/delay in
handing over possession of the booked unit/apartment/plot, on the
factors enumerated in Section 72 of the Act 2016, taking into
consideration the evidences produced by the claimant. Issue no. (3) is

decided accordingly.

Vide Issue no. (4) we are required to examine as to whether the
appellant has submitted documentary evidence for the losses suffered

due to delay in possession.

Documentary evidence of losses suffered is necessary to be placed
before the Adjudicating Officer for determination of compensation,
since the proceedings before the Adjudicating Officer are summary in
nature. The appellant placed on record a certificate of Chartered
Accountant in order to demonstrate the expenses in the construction and
copy of Government Order indicating HRA for different level State
officials. The plea of the appellant is that on account of delay in
providing possession of the booked plot the construction cost has raised

and he has to spend more money on construction. Similarly being a
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government official he is residing in an official accommodation which

resulted in loss of HRA.

As far as construction cost is concerned the assessment submitted by
the appellant is of a future event. Similarly the appellant being a
government official chose to reside in the official accommodation. It is
an option of a government employee, either to live in official
accommodation as per his status or to live in rented accommodation or
in his own accommodation. If an employee lives in his own
accommodation or in rented accommodation he is entitled for HRA, but
the accommodation also requires expenses for maintenance, whereas in
the official accommodation the maintenance etc. is done by the Estate
Department of the Government. The object of the Act 2016 is
development and regulation of the real estate so that needy home buyer
can get house of his dreams and not to earn money. Therefore rate of
MCLR +1% has been provided in Uttar Pradesh Real Estate
(Regulation and Development) (Agreement for Sale/Lease) Rules, 2018
and the Regulatory Authority grants the same in case the allottee
chooses to remain in the project or seeks refund, but in case of
compensation for delay the Adjudicating Officer is to award
compensation or interest as he thinks fit, on the basis of evidence
produced before him regarding the amount of loss caused as a result of
the default and not on the assumption or excepted/hypothetical losses.

Issue no. (4) 1s decided accordingly.

Issue no. (5) requires the Tribunal to examine as to whether the issue
of compensation is to be considered and is required to be decided after
receipt of possession of the booked unit/plot/apartment or at the time of

allottee choosing to seek refund of deposited amount.

The issue of compensation in case an allottee chooses to remain in the
project, in our considered view, is to be examined after receipt of
possession of the booked unit/plot/apartment. If the Adjudicating
Officer decides the compensation on the basis of the proposed date of
possession on account of assurance of the developer and/or directions
of the Regulatory Authority for handing over possession within time
frame after receiving OC/CC, the possibility of further delay in delivery

of possession cannot be ruled out and in such situation the



16.

16.1

16.2

17

complainant/allottee has to approach again for compensation for further
delayed period. In the instant case though the Regulatory Authority
vide order dated 09.04.2019 directed for possession of the booked plot
to the allottee within 15 months but till the date of reserving the
judgment of this appeal on 17.11.2021 the developer/respondent failed
to provide possession of the plot in question to the appellant/allottee.
Therefore, in our considered view, except where the amount deposited
with the promoter/developer is directed to be refunded, the issue of
compensation is required to be examined after delivery of possession to
the allottee in order to reduce the multiplication of the litigation and
saving the allottee from harassment and approaching the Adjudicating
Officer of the Regulatory Authority again in case of further delay.

Issue no. (5) 1s decided accordingly.

Vide Issue no. (6) we are required to examine as to whether
Adjudicating Officer of the Regulatory Authority examined the claim of
the appellant in accordance with the provisions of Sections 71 and 72 of

the Real Estate (Regulation & Development) Act 2016.

Under the scheme of the Act, 2016 the Adjudicating Officer is
appointed by the State Government under Section 71 for the purpose of
adjudicating compensation under Sections 12,14, 18 and 19. Sub-
sections (2) and (3) of Section 71 of the Act lay down the procedure for
exercising power for adjudging the claim and Section 72 of the Act lays
down the factors to be taken into account by the Adjudicating Officer
for adjudicating the quantum of compensation. The provisions of
Section 71 (3) give jurisdiction to the Adjudicating Officer to hold
enquiry to satisfy that the person has failed to comply with the
provisions of any of the Sections 12,14, 18 and 19 providing for

compensation.

Section 72 provides guidelines to the Adjudicating Officer regarding
factors to be taken into consideration by him for adjudicating quantum
of compensation under Section 71. Section 72 of the Act, for the sake

of convenience, is reproduced as follows:--

“72 Factors to be taken into account by adjudicating

officer.—
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While adjudging the quantum of compensation or interest, as
the case may be, under section 71, the adjudicating officer
shall have due regard to the following factors, namely:—

(a) the amount of disproportionate gain or unfair advantage,
wherever quantifiable, made as a result of the default;

(b) the amount of loss caused as a result of the default,
(c) the repetitive nature of the default,

(d) such other factors which the adjudicating officer
considers necessary to the case in furtherance of

)

Jjustice.’

16.3 On examination of the scheme of the Act it is evident that jurisdiction
of the Adjudicating Officer is to adjudge compensation under Sections
12,14,18 and 19 in accordance with the procedure laid down in Sections
71 and 72 of the Act. The powers, roles, domain and jurisdiction of the
Adjudicating Officer has been clearly defined under the scheme of the
Act. On thorough examination we found that ‘compensation’ has not
been defined under the Act, 2016. However, ‘compensation’ has been
defined in some other statutes like Workman Compensation Act and
Land Acquisition Act. To settle the claim under the Motor Vehicle Act,
the term ‘compensation’ is being used invariably and compensation is
awarded accordingly. Compensation can be granted under the heads
pecuniary and non-pecuniary losses. In the case of Mr. R.D.
Hattangadi Vs. M/S Pest Control (India) Pv.t. Ltd., AIR 1995
Supreme Court, page 755, the Hon’ble Supreme Court was pleased to

observe as under:--

X3

Broadly speaking while fixing an amount of
compensation payable to a victim of an accident, the
damages have to be assessed separately as pecuniary
damages and special damages. Pecuniary damages are
those which the victim has actually incurred and which
is capable of being calculated in terms of money-,
whereas non-pecuniary damages are those which are
incapable of being assessed by arithmetical
calculations. In order to appreciate two concepts
pecuniary damages may, include expenses incurred by
the claimant : (i) medical attendance; (ii) loss of earning
of profit upto the date of trial; (iii) other material loss.
So far non-pecuniary damages are concerned, they may
include (i) damages for mental and physical shock, pain
suffering, already suffered or likely to be suffered in
future; (ii damages to compensate for the loss of
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amenities of life which may include a variety of matters
i.e. on account of injury the claimant may not be able to
walk, run or sit; (iii) damages for the loss of expectation
of life, i.e. on account of injury the normal longevity of
the person concerned is shortened,; (iv) inconvenience,
hardship, discomfort, disappointment, frustration and
mental stress in life.”

16.4 The Hon’ble Supreme Court while examining the issue of entitlement
to compensation in H.U.D.A. and another versus Shakuntla Devi,
(2017) 2 SCC 301 made some essential observations which are also
rudimentary for awarding compensation and quantum of compensation
in consumer protection cases concerning real estate matters. The

observations of Hon’ble Supreme Court are summarized as under:--

(a) that the sine qua non for entitlement of compensation is proof of loss
or injury suffered by the consumer due to the negligence of the opposite
party. Once the said conditions are satisfied, the consumer forum would
have to decide the quantum of compensation to which consumer is

entitled.

(b) that there cannot be any dispute that the computation of
compensation has to be fair, reasonable and commensurate to the loss
or injury. There is a duty cast on the consumer forum to take into
account all the relevant factors for arriving at the compensation to be

paid.

(c) the calculation of damages depends on the facts and circumstances
of each case. No hard and fast rule can be laid down for universal

application.

(d) that while awarding of compensation, a consumer forum has to take
into account all the relevant factors and assess compensation on the
basis of accepted legal principles, on moderation. It is for the consumer
forum to grant compensation to the extent it finds it reasonable, fair and
proper in the facts and circumstances of a given case according to the
established judicial standards where the claimant is able to establish his

charge.

(e) that compensation cannot be uniform and can best be illustrated by
considering cases where possession is being directed to be delivered

and cases where only monies are directed to be returned. In cases
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where possession is being directed to be delivered the compensation for
harassment will necessarily have to be less because in a way, that party
is being compensated by increase in the value of the property, he is

getting.

(f) that in cases where the consumer forum has directed delivery of
possession, the party has to a certain extent already got a benefit. The
cost of the land/flat would have come up in the meantime. Of course,
even in such cases, where the delivery of possession has been directed
there could be compensation for harassment/loss. But such
compensation has to be worked out after looking to the facts of each
case and after determining the amount of harassment/loss that has been

caused to the consumer.

The Hon’ble Supreme Court in the case of Bangalore Development
Authority versus Syndicate Bank (2007)6 SCC 711 in the matter of self
financing scheme while laying down principles for delay in the delivery
of possession was pleased to observe that if some statute steps in and
creates any statutory obligation on the part of development authority in
the contractual field, the matter will be governed by the provisions of
that statute. The relevant portions of paras10, 10(a) and 10(b) are being

extracted hereinbelow: —

“10. Where a Development Authority forms layouts
and allots plots/flats (or houses) by inviting
applications, the following general principles regulate
the granting of relief to a consumer (applicant for
allotment) who complains of delay in delivery or non-
delivery and seeks redressal under the Consumer
Protection Act, 1986 ("Act’ for short) - [vide : Lucknow
Development Authority vs. M. K. Gupta- 1994 (1)
SCC 243, Ghaziabad Development Authority vs.
Balbir Singh - 2004 (5) SCC 65, and Haryana
Development Authority vs. Darsh Kumar - 2005 (9)
SCC 449, as also Ghaziabad Development Authority
vs. Union of India - 2000 (6) SCC 113]:

(a) Where the development authority having received
the full price, does not deliver possession of the
allotted plot/flat/house within the time stipulated or
within a reasonable time, or where the allotment is
cancelled or possession is refused without any
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justifiable cause, the allottee is entitled for refund of
the amount paid, with reasonable interest thereon from
the date of payment to date of refund. In addition, the
allottee may also be entitled to compensation, as may
be decided with reference to the facts of each case.

(b) Where no time is stipulated for performance of the
contract (that is for delivery), or where time is not the
essence of the contract and the buyer does not issue a
notice making time the essence by fixing a reasonable
time for performance, if the buyer, instead of
rescinding the contract on the ground of non-
performance, accepts the belated performance in terms
of the contract, there is no question of any breach or
payment of damages under the general law governing
contracts. However, if some statute steps in and
creates any statutory obligations on the part of the
development authority in the contractual field, the
matter will be governed by the provisions of that
Statute.

»

Subsequently the Hon’ble Supreme Court in Civil Appeal No.
6051/2002 (Ghaziabad Development Authority Vs. Shakuntala
Rohatgi), decided on 04.03.2009, placed reliance on the case of

Bangalore development authority versus syndicate Bank (supra).

After promulgation of the Act of 2016, the issue of compensation is
required to be examined and decided as per the provisions of section 71
and 72 of the Act of 2016 for non-compliance of any of the provisions
specified in Sub-Section (1) of Section 71 i.e. Sections 12,14,18 and 19
of the Act, 2016.

The word “fail to comply with the provisions of any of the sections as
specified in sub section (1)” used in Sub-Section (3) of Section 71,
means failure of the promoter to comply with the requirements
mentioned in sections 12, 14, 18 and 19. The Adjudicating Officer after
holding enquiry while adjudging the quantum of compensation or
interest as the case may be, shall have due regard to the factors
mentioned in Section 72. The compensation may be adjudged either as

a quantitative or as compensatory interest.
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16.9 The Adjudicating Officer, thus, has been conferred with power to direct
for making payment of compensation or interest, as the case may be,
“as he thinks fit” in accordance with the provisions of Sections 12,14,18
and 19 of the Act after taking into consideration the factors enumerated
in Section 72 of the Act. Therefore, in our considered view, for
determination of compensation the Adjudicating Officer has to hold
enquiry regarding injury suffered and since the proceedings before the
Adjudicating Officer are of summary nature, therefore, evidence, rather
documentary evidence, are required to be placed by the
complainant/aggrieved person before the Adjudicating Officer who,
after providing opportunity to the respondent, will determine the
quantum of compensation to be awarded to the complainant/aggrieved

person, if any. Issue no. (6) is decided accordingly.

16.10 On examination of the impugned order we found that the Adjudicating
Officer, while examining the issue raised by the appellant regarding
grant of compensation for delay and taking into consideration the order
of the Regulatory Authority dated 09.04.2019, whereby interest has
been awarded in favour of the complainant/appellant while directing the
promoter/respondent to provide possession of the plot within 15 months
after taking OC/CC from the competent authority, overlooked the fact
that no date for delivery of possession has been provided in the
agreement and the complainant/appellant has stake his claim on the
basis of oral assurance for providing possession within 20 months from

the date of agreement.

16.11 The issue where no date has been prescribed in the agreement for
delivery of possession has been examined by Hon’ble Supreme Court
in the case of M/S Fortune Infrastructure Vs. Trevor D’Lima &

others (2018)5 SCC 442 wherein the Hon’ble Court in para 15

observed as under:--

15. Moreover, a person cannot be made to wait
indefinitely for the possession of the flats allotted to them
and they are entitled to seek the refund of the amount paid
by them, along with compensation. Although we are
aware of the fact that when there was no delivery period
stipulated in the agreement, a reasonable time has to be
taken into consideration. In the facts and circumstances of
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this case, a time period of 3 years would have been
reasonable for completion of the contract i.e., the

possession was required to be given by last quarter of
2014. ........ 7

16.12 Hon'ble Supreme Court in Civil Case No. 3182 of 2019 Kolkata West
International City Pvt. Ltd. Vs. Devashish Rudra , 2019(6) SCALE
462 has observed that :-

...... it would be unreasonable to require a buyer to
wait indefinitely for the possession ......

16.13 In our considered view the Adjudicating Officer has not examined this
aspect objectively and, therefore, rejecting the claim of the
complainant/appellant for compensation on the ground that the
Regulatory Authority had already awarded interest for the delay in
possession, is not sustainable in the eyes of law. Both the authorities
i.e. the Regulatory Authority and the Adjudicating Officer are required
to act independently and decide the respective issues in the domain of

their respective jurisdiction. Issue no. (6) is decided accordingly.

17.  On the basis of aforesaid analysis, we are of the considered view that
the impugned order dated 04.12.2019 passed by the Adjudicating
Officer is not sustainable in the eyes of law, accordingly the same is
hereby set aside. The matter is remanded back to the Adjudicating
Officer to examine the issue independently on the parameters of
Section 72 of the Act 2016 and the evidence produced by the
allottee/complainant regarding losses suffered due to delay in
possession, expeditiously, if possible within a period of one month from
the date of receipt of this order, after providing opportunity of hearing
to the parties. The parties are directed to appear before the
Adjudicating Officer of the Regulatory Authority on 13.04.2022.

18. Registry is directed to communicate this order to the Secretary of the
Regulatory Authority for placing the same before the Adjudicating
Officer of the Regulatory Authority on the date fixed by us.

19. No order as to cost.
(Rajiv Misra) (D. K. Arora)

Dated: March 23, 2022.
Shakir.



