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   RESERVED JUDGMENT 
         BENCH-1 

 
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL, 

AT 
LUCKNOW. 

 

APPEAL NO. 576/2021 

 

Vandana Khattri & Anr.                                 ……………Appellants. 

Versus 

M/s Paarth Infrabuild Pvt. Ltd. & Anr.              .……Respondents. 

------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1. The present appeal has been preferred by the Appellants under Section 

44(1) of the Real Estate (Regulation and Development) Act, 2016 

(hereinafter referred to as ‘the Act 2016’) against the order dated 

21.06.2021 passed by the U.P. Real Estate Regulatory Authority, 

Lucknow (hereinafter referred to as the ‘Regulatory Authority’) in 

Complaint No.LKO162/02/51063/2020 (Vandana Khattri Vs. M/s Paarth 

Infrabuild Private Limited) whereby the promoter was directed to refund 

the amount after deducting the advance money deposited by the 

complainant within 45 days.  The Regulatory Authority further directed 

that the violation of the impugned order will be punishable under Section 

63 of the Act 2016.  

2. The facts of the case, in brief, as culled out from the memo of appeal, are 

that vide application dated 30.04.2016, the Appellant applied for Flat 

No. 1802 on 17th Floor in Surya-A of Paarth Arka, Lucknow developed 

by the respondent no. 1. At the time of booking the respondent no. 1 

(M/s Paarth Infrabuild Private Limited) informed to the Appellants that 

for the allotment, the Appellant has to deposit booking amount of  

Rs. 3,00,000/- as an advance money as mentioned in para-3 of the 

Application Form dated 30.04.2016. As per averments of the appellant 
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the respondent no. 1 has adopted mala fide practice and had not 

disclosed necessary approvals and documents proving title of the project.  

2.1  After making advance payment of Rs. 3,00,000/-  as the booking 

amount, the Appellants had requested respondent no. 1 several times to 

provide the documents of necessary approvals and documents showing 

the title of respondent no. 1 on the project, but respondent no. 1 did not 

provide any such documents. 

2.2 The appellants had sent letters to the respondent no. 1 on 09.08.2016 and 

10.10.2016 for providing relevant papers of the project, but the 

respondent no. 1 did not communicate on the said letters.  The 

respondent no. 1 had sent letters dated 02.06.2016, 02.07.2016, 

08.08.2016 and Final Notice dated 06.06.2017 but had not stated 

anything about the concerned documents of the project. Therefore, the 

appellant stopped payment of remaining dues to respondent no. 1. 

Thereafter, the allotment of the appellant was cancelled by the 

respondent no. 1 on 22.06.2017. 

2.3 Being aggrieved, the Appellants preferred Complaint No. 

LKO162/02/51063/2020 (Vandana Khattri Vs. M/s Paarth Infrabuild 

Pvt. Ltd.) before the Regulatory Authority for seeking refund along with 

delay interest. The matter was heard before the Regulatory Authority and 

the Regulatory Authority after hearing both the parties passed the 

impugned order dated 21.06.2021, whereby the promoter was directed to 

refund the amount after deducting the advance money deposited by the 

complainant within 45 days.   

3. The appellants have challenged the impugned order dated 21.06.2021 

passed by the Regulatory Authority on the following grounds:- 

A. The Regulatory Authority has overlooked the provisions of 

section 38 (2) of the Act 2016 which entails that the court shall 

be guided by the principles of natural justice.  

B. While passing the impugned judgment and order dated 

21.06.2021 the Regulatory Authority has failed to consider legal 

issues of the complaint case and passed and order beyond the 

prayer and pleadings.  
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C. The Regulatory Authority has completely failed to consider the 

facts and circumstances of the case and overlooked the reason of 

non-payment by the appellant and further overlooked the 

violation of section 11(3) which was not followed by respondent 

no.1. 

D. The Regulatory Authority has passed an impugned order dated 

21.06.2021 by overlooking the malafide intention of the 

respondent no. 1, who is trying to extort deposited money of the 

appellant.  

E. The Regulatory Authority has passed the order dated 21.06.2021 

without considering the fact that the complaint was filed by the 

appellant before the Regulatory Authority, but the Regulatory 

Authority had treated the complaint as it was filed by the 

respondent and passed the order ex parte against the appellant.  

F. While passing the impugned order dated 21.06.2021 the 

Regulatory Authority had not considered the fact that within one 

year the unit was cancelled by the respondent no. 1. without 

following requirements laid down under sub Section 3 of Section 

11 of the Act, 2016.  

G. The Hon’ble Supreme Court in the case of Fateh Chand Vs. 

Balkishan Dass; (1964) 1 SCR 515; AIR 1963 SC 1405 held that 

the earnest money will be only forfeitable when the actual loss or 

damages will be proven by the parties.  

H. The Regulatory Authority in utter violation of principles of 

natural justice has not considered the fact that respondent no. 1 

has not served the copy of the written statement to the appellant 

and despite of this, Regulatory Authority without taking 

cognizance of this fact, went ahead to pass the impugned order 

dated 21.06.2021  against the appellant.  

I. The Regulatory Authority has passed the aforesaid order on the 

basis of submissions made by the respondent no. 1 without 

verifying the allegations by the respondent and without giving a 

proper opportunity to the appellant.  
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J. The impugned order passed by the Regulatory Authority is 

arbitrary and unjust and has been passed without application of 

judicial mind and in very casual manner without the jurisdiction.  

K. The impugned order passed by Regulatory Authority is cryptic, 

illegal and manifestly erroneous and is liable to be set aside.  

L. Regulatory Authority has erred on facts and law while passing the 

impugned judgment and order dated 21.06.2021. 

4. The appellants have placed reliance on the following judgments of 

Hon’ble Supreme Court:-- 

(a)  Civil Appeal No. 12238 of 2018 (Pioneer Urban Land & 

Infrastructure Ltd. Vs. Govindan Raghvan) with Civil Appeal 

No. 1677 of 2019.  

(b)  Special Leave to Appeal (C) No. 26341/2018 Rajbir Singh & 

Anr. Vs. Jaswant Yadav, decided on 12.10.2018. 

(c)  Fateh Chand Vs. Balkishan Dass, (1964) 1 SCR 515: AIR 1963 

SC 1405. 

(d)  Civil Appeal No. 5798 of 2008 (Bachhaj Nahar Vs. Nilima 

Mandal & Anr.). 

(e)  Shree Hanuman Cotton Mills and Others Vs. Tata Air Craft 

Limited, 1969 (3) SCC 522.   

5.   In the instant appeal the appellants have prayed for following reliefs:  

(i) This Hon’ble Appellate Tribunal may graciously be pleased to set 

aside the impugned judgment and order dated 21.06.2021 passed 

by the Regulatory Authority in Complaint No. 

LKO162/02/51063/2020 (Vandana Khattri Vs. M/s Paarth 

Infrabuild Private Limited) in favour of the appellant.  

(ii) Direct respondent no. 1 to refund entire deposited amount Rs. 

3,00,000/- along with delay interest to the appellant without any 

deduction.  
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(iii) Direct respondent no. 1 to pay compensation for mental 

harassment and to pay 25,000/- towards the cost of the litigation in 

the interest of justice, equity and good conscience.  

(iv) Any other order or directions as be deemed fit and proper may 

also kindly be passed to meet the ends of justice.  

6. The respondent no. 1 filed objections to the appeal on 20.11.2021 in 

which respondent no.1 stated that the complaint was filed before the 

Regulatory Authority only by Smt. Vandana Khattri, whereas the present 

appeal has been filed by the appellants, namely, Smt. Vandana Khattri 

and Mr. Dileep Khattri. The present appeal on behalf of Mr. Dileep 

Khattri is not maintainable as he was not the party to the complaint. 

6.1 Further submission of the respondent is that the complainant/appellant 

had booked a residential unit on 30.04.2016 by depositing a sum of Rs. 

3,00,000/- as booking amount. The basic sale price of the unit as 

recorded in the aforesaid application form was  

Rs. 1,05,92,400/- along with the other cost. The total cost of the unit was 

Rs.1,22,01,789/-. It was agreed between the parties that 10% of the sale 

consideration of the apartment shall collectively constitute the earnest 

money i.e. Rs.12,20,178/-. It was also agreed in the aforesaid agreement 

letter that the timely payment of installments was the essence of the 

terms of the booking/allotment and if the complainant/appellant will fail 

or default in making the payments of the due installments in time then 

the promoter shall have the right to cancel the unit so allotted to the 

complainant/appellant.  

6.2 The complainant/allottee has not deposited any money after payment of 

Rs. 3,00,000/-. Therefore, neither any Builder Buyer Agreement (BBA) 

nor any Agreement to Sell (ATS) was executed between the parties. The 

respondent through letters dated 02.07.2016, 08.08.2016 and 06.06.2017 

requested the appellant for payment, but no amount was deposited by the 

appellant. Thereafter the unit of the appellant was cancelled on 

22.06.2017. The appellant sent un-dated letter to the 

promoter/respondent which was also replied by the letter dated 

28.07.2017. The appellant/complainant filed complaint before the 
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Regulatory Authority on 25.02.2020 almost after 2.5 years of 

cancellation of unit.  

6.3 In regard to the contention of the appellant that he wanted the perusal of 

certain documents, it is stated by the respondent no.1 that the appellant 

had been informed about the project in detail and then only he has 

deposited the booking amount for the allotment of a unit. The 

complainant/appellant at this stage cannot say that the promoter 

respondent has not provided her the necessary approvals or documents in 

regard to the title of the land. Moreover, the aforesaid plea which has 

been taken in the appeal was never raised in the complaint before the 

Regulatory Authority. The Regulatory Authority, while partly allowing 

the complaint, directed the promoter to refund the amount after 

deducting the advance money deposited by the complainant within 45 

days.   

6.4 In compliance of the judgment and order dated 21.06.2021 the 

respondent promoter by means of the letter dated 22.07.2021 had already 

informed to the complainant Smt. Vandana Khattri that she had 

deposited an amount of Rs. 3,00,000/- only as booking amount whereas 

the cost of the unit as on 22.07.2021 was Rs.1,13,17,400 (without taxes) 

and therefore the earnest money of 10% of the aforesaid amount was Rs. 

11,31,740/- which is much higher than the deposited amount of the 

complainant/appellant and therefore, no amount stands to be paid to the 

appellant whereas the appellant has to pay an amount of Rs. 8,31,740/- to 

the respondent.  

6.5 The respondent no.1 also stated that the aforesaid project is registered 

under RERA on 30.07.2017 vide registration no. UPRERAPRJ3599 and 

in which, the date of completion of the project was declared as 

31.12.2019. But the complainant/appellant did not deposit any amount 

other than the booking amount and therefore, her unit was cancelled in 

the year 2017 itself.  

7. The appellant has not filed reply to the objections of the respondent to 

the grounds of appeal.  
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8. Heard Shri Vinay Lakhani alongwith Shri Saurabh Misra, Advocates on 

behalf of the appellant and Shri Suyash Bajpai, Advocate on behalf of 

the respondent.   

9. From examination of the pleadings and record the admitted position is 

that the appellant approached respondent no.1 by application dated 

30.04.2016 for allotment of a flat No. 1802 on 17th Floor in Surya –A of 

Paarth Arka, Lucknow developed by respondent no. 1 and deposited 

booking amount of Rs.3,00,000/-.  Respondent no.1 vide letter dated 

02.06.2016 raised demand for payment of installment falling within 45  

days of booking followed by demand vide letter dated 02.07.2016 for 

payment of installment falling on casting of raft.  Thereafter respondent 

no. 1 vide letter dated 08.08.2016 raised demand for payment of 

installment falling on casting of basement slab and finally a demand was 

raised vide letter dated 06.06.2017 for payment of installments of the 

booked unit on casting of 4th floor slab, specifically mentioning therein 

that if dues along with interest within15 days from the date of issue of 

the letter and if the dues are not cleared, respondent no. 1 will be 

compelled to cancel the booking/allotment of the unit.  Finally vide letter 

dated 22.06.2017 by noting the provisions of Clauses 10(i) a, b & C and 

10(ii) of the application form, respondent no. 1 cancelled the booking of 

the residential apartment of the appellants.  The appellants, after about 2 

years and 5 months, approached the RERA by means of complaint dated 

25.02.2020 praying for direction to the respondent to refund the amount 

of Rs.3,00,000/- with 24% interest per annum w.e.f. 03.05.2016 till the 

date it is actually paid and Rs.15,000/- towards cost of proceedings etc.  

The Regulatory Authority by means of impugned order dated 21.06.2021 

partially allowed the complaint and directed the respondent to refund the 

remaining amount after deducting the advance money within 45 days.  

The appellants not being satisfied with the aforesaid order filed the 

instant appeal praying for a direction to respondent no. 1 to refund entire 

deposited amount of Rs. 3,00,000/- along with delay interest to the 

appellants without any deduction and to pay compensation for mental 

harassment as also to pay 25,000/- towards the cost of the litigation.  
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10.  In order to examine the grounds taken by the appellants and the 

averments made, we deem it proper to frame following issues based on  

the grounds pressed by learned counsel for the appellant:-- 

(1)  Whether there is any clause in the Application Form for 

Allotment of an Apartment for constituting the earnest money? 

(2)  Whether the booking amount deposited by the appellants with the 

respondent will constitute earnest money as per basic terms and 

conditions of the Application Form for Allotment of Apartment 

dated 30.04.2016?  

(3)  Whether on account of non-payment the respondent cancelled the 

allotment of the appellants?  

(4)  Whether there is any illegality or perversity in the impugned 

order of the Regulatory Authority?  

11.  Issue No. (1) is as to whether there is any clause in the Application Form 

for Allotment of an Apartment for constituting the earnest money.  

11.1  For the purpose of examining this issue it will be expedient to extract the 

relevant clauses of Application Form for Allotment of apartment, which 

are as under:--  

APPLICATION FORM FOR ALLOTMENT OF AN APARTMENT 
 
To        Date 30.04.2016 
M/s Paarth Infrabuild Private Limited   Client ID_______ 
Plot No. 73, Ground Floor 
IE Patparganj Industrial Area, 
Delhi-110092. 
 
Dear Sir,  
        We request that I/we may be provisionally allotted a residential 
Apartment in “Parth Arka”, a GH Project to be developed and 
constructed by M/s Paarth Infrabuild Private Limited, (hereinafter 
referred to as the ‘Company’) on land situated at Village-Ahmamau, 
Shaheed Path, Gomti Nagar Extension, Lucknow, Uttar Pradesh. 

I/We hereby agree to abide by the basic terms and conditions attached 
to this Application Form and also agree to sign and execute, as and 
when desired by the Company the Allotment Letter on the Company’s 
standard format, contents whereof have been read and understood by 
me/us and I/we agree to abide by them. I/we shall accept the 
specifications of the Residential Apartment and I/we shall pay the basic 
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sale price, preferential location charges, additional cost/charges and 
the applicable Stamp Duty etc. as and when demanded by the Company.  

We remit herewith a sum of Rs. 300000/- (Rupees Three Lacs only) vide 
Bank Draft/Cheque No. 036033 dated 27.04.2016 drawn on ICICI Bank 
being booking amount for allotment of Residential Apartment.  

BASIC TERMS AND CONDITIONS 

3. Before applying for allotment of apartment I/we have fully satisfied 
myself/ourselves about the nature of rights, title, interest of the 
Company in the said project, which is to be developed/constructed by 
the Company as per prevailing bye laws guidelines of the Lucknow 
Development Authority (LDA) and/or any other authority and has 
further understood all limitations and obligations in respect thereof. 
I/we further agree to abide by the terms and conditions of all the 
permissions, sanctions, directions etc. issued by Lucknow 
Development Authority (LDA) and/or other authorities in this regard 
to the company. 

4. The allotment of the Apartment is entirely at the discretion of the 
Company.  The allotment of the said Apartment shall be provisional 
and shall be confirmed on the issuance of Letter of Allotment on the 
Company’s standard format which has been read and understood by 
me/us. 

5. I/we acknowledge that the Company, as and when demanded by me/us 
has provided all information and clarifications as required by me/us 
and that I/we have not unduly relied upon and is not influenced by 
any architect plans, sales plans, sale brochures, advertisements, 
representations, warranties, statements or estimates of any nature 
whatsoever whether written or oral made by the Company, its selling 
agents/brokers or otherwise including but not limited to any 
representations relating to description or physical condition of the 
property, the project and the said Apartment(including the size and 
dimensions of any other physical characteristics thereof), services to 
be provided by the Company, estimated facilities/amenities to be 
made available to me/us or any other data except as specifically 
represented in this application and that I/we have relied solely on 
my/our own judgment and investigation(s) for applying for allotment 
of the said apartment. 

6. I/we hereby agree and understand that the apartment area provided 
herein & subsequently in Allotment Letter are purely tentative and 
subject to approval from the Sanctioning Authority or Architect for 
Structural Engineers of the Company and I/we hereby give my/our 
consent for change (decrease/increase) in the area of the said 
Apartment, change in its dimensions, size, location, number etc. The 
final super area, size, location, number, boundaries etc. shall be 
confirmed by the Company on completion of development of the 
project.  In case of increase in the area of the said Apartment, I/we 
shall pay  for the initial 10% of increase in area at the rate of 
booking of the said Apartment and shall pay for balance increased 
area at the then prevailing company is rate/market rate. In case of 
decrease of the allotted area of the said Apartment, the amount 
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received in excess over and above the total cost of the said Apartment 
based on the changed area, shall be refunded/adjusted (as may be) by 
the Company to me/us without my/our and without any interest 
thereon. 

7. I/we have examined the tentative plans, designs and specifications of 
the Apartment and have agreed that the Company may effect such 
variations and modifications therein as may be necessary or as it may 
deem  appropriate and fit in the best interest of the Project or as may 
be done by any competent authority. The necessary 
changes/alterations may involve change in position/location 
including change in dimensions, area or number etc. of the 
Apartment. 

9. I/we agree that the amount paid with the application and in 
installment, as the case may be, to the extent of 10% of sale 
consideration of the Apartment shall collectively constitute the 
earnest money. 

10(i) I/we understand and agree that timely payment of installments of 
basic cost and allied/additional cost, government levy etc. pertaining 
to the said Apartment is the essence of the terms of the booking/ 
allotment.  If I/we fail/default in making payment of due amount 
within stipulated time then the Company shall have rights mentioned 
herein below: 

(a) to keep on abeyance/suspension of the booking or cancel the 
allotment of the said Apartment; 

(b)  to forfeit/deduct the earnest money together with any brokerage, 
dealer commission and interest on installments due but unpaid 
and interest on delayed payments. 

(c) to re-allocate the provisional allotment of the said Apartment 
which includes change in area and location of the said Apartment.  

(ii) If the company opts to exercise the rights mentioned in sub-clause 
(a) and (b) as above, then the balance amount shall be refundable 
to me/us without any interest, after the said Apartment is allotted 
to some other intending allottee(s) and after compliance of certain 
formalities by the allottee(s). 

(iv) Further if any discount/concession, in whatsoever way, has been 
given by the Company in the Basic Sale Price payment term to 
me/us in lieu of my/our consensus for timely payment of 
installments and other allied/additional cost, then I/we hereby 
authorize the Company to withdraw such discount/concession and 
demand the payment of such discount/concession amount as a part 
of sale consideration amount,  which I/we hereby agree to pay 
immediately.  The Company in its absolute discretion may 
condone the delay by charging penal interest @ 18% p.a. for upto 
three month delay from the due date of payment and @ 24% p.a. 
thereafter on all outstanding dues from their respective due dates. 
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11.    I/we further agree that in case of payment plan with discount 
option, if I/we fail to pay the installments in the promised time 
frame, then the Discount Payment Plan shall be automatically 
considered as interest free time linked installment plan. In 
concurrence of the same the Company shall take the step detailed 
in sub-clause (iii) and (iv) of Clause 10 and shall have right to 
withdraw rebates or any other discounts provided in the payment 
plan with discount option of the said Apartment.  The payment 
plans are annexed herewith as Annexure-A.  

15(D) The construction of said Flat is likely to be completed within the 
period as given in the price list of commencement of construction 
of the particular Block in which the said flat is located with a 
grace period of 6 (six) months subject to the receipt of requisite 
building/revised building plans/ other approvals and permissions 
from the concerned authorities; Force Majeure condition; 
restraints or restrictions from any courts/authorities; non 
availability of building materials; disputes with contractors/ 
workforce etc. and circumstance beyond the control of the 
Company & also subject to timely payments by the Allottee/s on 
accordance with the terms herein contained.  No claim by way of 
damages/compensation shall lie against the Company in case of 
delay in handing over of possession on account of the aforesaid 
reasons. 

11.2  A perusal of Clause 9 of the basic terms and conditions of the 

Application Form for Allotment of Apartment submitted by the 

appellants on 30.04.2016 indicates that the allottee agrees that the 

amount paid with the application and in installments, as the case may be, 

to the extent of 10% of sale consideration of the apartment shall 

collectively constitute the earnest money.   

11.3  The provisions of Clause 9 of the basic terms and conditions of the 

Application Form for Allotment of Apartment clearly indicate the 

constitution of earnest money to the extent of 10% of sale consideration 

of the apartment.   Thus, we are of the considered view that there is a 

clause in the Application Form for Allotment of an Apartment for 

constituting the earnest money.  Issue no. (1) is answered accordingly.  

12.   Vide Issue no. (2) we are required to examine as to whether the booking 

amount deposited by the appellant with the respondent will constitute 

earnest money as per basic terms and conditions of the Application Form 

for Allotment of Apartment dated 30.04.2016.  

12.1  As per Clause 9 of the basic terms and conditions of the Application 

Form for Allotment of Apartment dated 30.04.2016, the amount paid 
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with the application and in installments, as the case may be, to the extent 

of 10% of the sale consideration of the apartment shall collectively 

constitute the earnest money.  As per the respondent, on the total cost of 

the apartment i.e. Rs.1,13,17,400/- an amount of Rs.11,31,740/- i.e. 10% 

of the sale consideration of the apartment, shall collectively constitute 

the earnest money as per the agreement between the parties through 

Application Form for Allotment of Apartment dated 30.04.2016, duly 

signed by the appellants, whereas the appellants had only deposited 

Rs.3,00,000/-, therefore, there was a deficit of Rs.8,31,740/- for 

constituting the complete 10% of the earnest money on the basis of total 

cost of the unit.  

12.2  The Hon’ble Supreme Court in Civil Appeal No. 7588 of 2012 Satish 

Batra Vs. Sudhir Rawal, decided on 18.10.2012 examined the question 

as to whether the seller is entitled to forfeit the earnest money deposit 

where the sale of an immovable property falls through by reason of the 

fault or failure of the purchaser and observed that it depends upon the 

terms of the agreement.  If the clause stipulates that if the purchaser fails 

to fulfill the conditions mentioned in the agreement, the transaction shall 

stand cancelled and earnest money will be forfeited, the seller is entitled 

to forfeit the entire deposit.  On the other hand, if the seller fails to 

complete the transaction, the purchaser would get double the amount of 

earnest money. 

12.3  The Hon’ble Supreme Court in (Kunwar) Chiranjit Singh Vs. Har 

Swarup, AIR 1926 PC 1 was pleased to hold that the earnest money is 

part of the purchase price when the transaction goes forward and it is 

forfeited when the transaction falls through, by reason of the fault or 

failure of the purchaser. 

12.4  In Shree Hanuman Cotton Mills and Others Vs. Tata Air Craft 

Limited, 1969 (3) SCC 522 the Hon’ble Supreme Court elaborately 

discussed the principles which emerged from the expression “earnest 

money”.  In the said case the appellant therein entered into a contract 

with the respondent for purchase of a aero scrap.  According to the 

contract the buyer had to deposit with the company 25% of the total 

amount and that deposit was to remain with the company as the earnest 
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money to be adjusted in the final bills.  Buyer was bound to pay the full 

value less the deposit before taking delivery of the stores.  In case of 

default by the buyer, the company was entitled to forfeit unconditionally 

the earnest money paid by the buyer and cancel the contract.  Appellant 

filed a suit for recovery of the amount. The trial court held that the sum 

was paid by way of deposit or earnest money which was primarily a 

security for the performance of the contract and that the respondent was 

entitled to forfeit the deposit amount when the appellant committed a 

breach of the contract and dismissed the suit. The Hon’ble High Court 

confirmed the decision taken by the trial court.  The Hon’ble Supreme 

Court, considering the scope of the term “earnest”, laid down certain 

principles, which are as follows:-- 

 “21. From a review of the decisions cited above, the following 

principles emerge regarding “earnest”: 

(1) It must be given at the moment at which the contract is 

concluded.  

(2)  It represents a guarantee that the contract will be fulfilled or, in 

other words, “earnest” is given to bind the contract.  

(3)  It is a part of the purchase price when the transaction is carried 

out.  

(4)  It is forfeited when the transaction falls through by reason of the 

default or failure of the purchaser. 

(5)  Unless there is anything to the contrary in the terms of the 

contract, on default committed by the buyer, the seller is entitled 

to forfeit the earnest. 

12.5  In Delhi Development Authority Vs. Grihstrapana Cooperative Group 

Housing Society Ltd., 1995 Supp (1) SCC 751 the Hon’ble Supreme 

Court following the judgment of the Privy Council in (Kunwar) 

Chiranjit Singh Vs. Har Swarup (supra), held that the forfeiture of the 

earnest money was legal.  

12.6  In V. Lakshmanan Vs. B. R. Mangalgiri and others (1995) Supl. (2) 

SCC 33, the Hon’ble Supreme Court held as follows:-- 
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“The question then is whether the respondents are entitled to 

forfeit the entire amount.  It is seen that a specific covenant 

under the contract was that respondents are entitled to 

forfeit the money paid under the contract.  So when the 

contract fell through by the default committed by the 

appellant, as part of contract, they are entitled to forfeit the 

entire amount.” 

12.7  In Housing Urban Development Authority and another Vs. Kewal 

Krishan Goel and others (1996) 4 SCC 249, the question that came up 

for consideration before the Hon’ble Supreme Court was, where a land 

is allotted, the allottee deposited some installments but thereafter 

intimated the authority about his incapacity to pay up the balance 

installments and requested for refund of the money paid, was the 

allotting authority entitled to forfeit the earnest money deposited by the 

allottee or could be only entitled to forfeit 10% of the total amount 

deposited by the allottee till the request is made? Following the 

judgment in Shree Hanuman Cotton Mills (supra), the Hon’ble 

Supreme Court held that the allottee having accepted the allotment and 

having made some payment on installments basis, then made a request 

to surrender the land, has committed default on his part and, therefore, 

the competent authority would be fully justified in forfeiting the earnest 

money which had been deposited and not the 10% of the amount 

deposited, as held by the High Court. In that case, the Hon’ble Supreme 

Court took the view that the earnest money represented the guarantee 

that the contract would be fulfilled. 

12.8  The Hon’ble Supreme Court again, in Videocon Properties Ltd. v. Dr. 

Bhalchandra Laboratories and others (2004) 3 SCC 711, dealt with a 

case of sale of immovable property. It was a case where the plaintiff-

appellants had entered into an agreement with the respondents-

defendants on 13.5.1994 to sell the landed property owned by the 

respondents and a sum of Rs.38,00,000/- was paid by the appellants as 

deposit or earnest money on the execution of the agreement. In that 

case, the Hon’ble Supreme Court examined the nature and character of 

the earnest money deposit and took the view that the words used in the 
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agreement alone would not be determinative of the character of the 

“earnest money” but really the intention of the parties and surrounding 

circumstances. The Court held that the earnest money serves two 

purposes of being part-payment of the purchase money and security for 

the performance of the contract by the party concerned. In that case, on 

facts, after interpreting various clauses of the agreement, the Hon’ble 

Supreme Court held as follows: 

“15. Coming to the facts of the case, it is seen from the 

agreement dated 13.5.1994 entered into between parties - 

particularly Clause 1, which specifies more than one enumerated 

categories of payment to be made by the purchaser in the manner 

and at stages indicated therein, as consideration for the ultimate 

sale to be made and completed. The further fact that the sum of 

Rs. 38 lakhs had to be paid on the date of execution of the 

agreement itself, with the other remaining categories of sums 

being stipulated for payment at different and subsequent stages 

as well as execution of the sale deed by the Vendors taken 

together with the contents of the stipulation made in Clause 2.3, 

providing for the return of it, if for any reason the Vendors fail to 

fulfill their obligations under Clause 2, strongly supports and 

strengthens the claim of the appellants that the intention of the 

parties in the case on hand is in effect to treat the sum of Rs. 38 

lakhs to be part of the prepaid purchase-money and not pure and 

simple earnest money deposit of the restricted sense and tenor, 

wholly unrelated to the purchase price as such in any manner. 

The mention made in the agreement or description of the same 

otherwise as "deposit or earnest money" and not merely as 

earnest money, inevitably leads to the inescapable conclusion 

that the same has to and was really meant to serve both purposes 

as envisaged in the decision noticed supra. In substance, it is, 

therefore, really a deposit or payment of advance as well and for 

that matter actually part payment of purchase price, only. In the 

teeth of the further fact situation that the sale could not be 

completed by execution of the sale deed in this case only due to 
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lapses and inabilities on the part of the respondents - irrespective 

of bonafides or otherwise involved in such delay and lapses, the 

amount of rupees 33 lakhs becomes refundable by the Vendors to 

the purchasers as of the prepaid purchase price deposited with 

the Vendors. Consequently, the sum of rupees 38 lakhs to be 

refunded would attract the first limb or part of 

Section 55(6)(b) of the Transfer of Property Act itself and 

therefore necessarily, as held by the learned Single Judge, the 

defendants prima facie became liable to refund the same with 

interest due thereon, in terms of Clause 2.3 of the agreement 

Therefore, the statutory charge envisaged therein would get 

attracted to and encompass the whole of the sum of rupees 38 

lakhs and the interest due thereon…….”  

In the above mentioned case, the Hon’ble Supreme Court also 

held as follows: 

“14. …………Further, it is not the description by words used in 

the agreement only that would be determinative of the character 

of the sum but really the intention of parties and surrounding 

circumstances as well, that have to be baked into and what may 

be called an advance may really be a deposit or earnest money 

and what is termed as 'a deposit or earnest money' may 

ultimately turn out to be really an advance or part of purchase 

price. Earnest money or deposit also, thus, serves two purposes 

of being part payment of the purchase money and security for the 

performances of the contract by the party concerned, who paid 

it.” 

12.9  Law is, therefore, clear that to justify the forfeiture of advance money 

being part of ‘earnest money’ the terms of the contract should be clear 

and explicit. Earnest money is paid or given at the time when the 

contract is entered into and, as a pledge for its due performance by the 

depositor to be forfeited in case of non-performance, by the depositor. 

There can be converse situation also that if the seller fails to perform 

the contract the purchaser can also get the double the amount, if it is so 

stipulated. It is also the law that part payment of purchase price cannot 
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be forfeited unless it is a guarantee for the due performance of the 

contract. In other words, if the payment is made only towards part 

payment of consideration and not intended as earnest money then the 

forfeiture clause will not apply. 

12.10  Earnest represents the guarantee that the contract would be fulfilled. In 

other words, ‘earnest’ is given to bind the contract, which is a part of 

the purchase price when the transaction is carried out and it will be 

forfeited when the transaction falls through by reason of the default or 

failure of the purchaser.  

12.11  Since the earnest money was primarily a security for the due 

performance of the agreement and, consequently, the seller is entitled to 

forfeit the entire deposit.  

12.12  In view of the above, we are of the considered view that the booking 

amount deposited by the appellants with the respondent will constitute 

earnest money as per the basic terms and conditions of the Application 

Form for Allotment of Apartment dated 30.04.2016.   Issue no. (2) is 

answered accordingly.  

13.  Vide Issue no. (3)  we are required to examine as to whether on account 

of non-payment the respondent cancelled the allotment of the 

appellants.  

13.1  The appellants booked a residential flat with the respondent on 

30.04.2016 by depositing Rs.3,00,000/-.  The basic sale price of the unit 

was 1,05,92,400/- along with other cost and charges.  As per respondent 

the total cost of the apartment was Rs.1,22,01,789/-. 

13.2  In Clause 10 (i) of the terms and conditions of the Application Form for 

Allotment of Apartment dated 30.04.2016, it has been specifically 

mentioned that the allottees understand and agree that timely payment of 

installments of basic cost and allied/additional cost, Govt. levy etc. 

pertaining to the said apartment is the essence of the booking/allotment 

and if the allottees fail/default in making payment of due amount within 

stipulated time then the Company/respondent shall have right (a)  to keep 

on abeyance/suspension of the booking or cancel the allotment of the 
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apartment, (b) to forfeit/deduct the earnest money together with any 

brokerage, dealer commission and interest on installments due but 

unpaid and interest on delayed payments, and (c) to re-allocate the 

provisional allotment of the said apartment which includes change in 

area and location of the said apartment.  Sub-clause (ii) of Clause 10 

further provides that if the company opts to exercise the rights mentioned 

in sub-clause (a) and (b) as above, then the balance amount shall be 

refundable to the allottees without any interest, after the said Apartment 

is allotted to some other intending allottee(s) and after compliance of 

certain formalities by the allottee(s). 

13.3  Vide demand letter dated 02.06.2016 the appellants were required to 

deposit an amount of Rs.14,83,415/- as demand for installment falling on 

45th day of booking.  Thereafter vide demand letter dated 02.07.2016 the 

appellants were required to deposit an amount of Rs.11,89,231/- towards 

demand for installment falling on casting of raft.  Vide demand letter 

dated 06.08.2016 the appellants were required to deposit the installment 

falling on casting of basement slab.  The said installments were not paid 

by the appellants.  Vide final notice dated 06.06.2017 the respondent 

requested the appellants to clear the dues along with interest within 15 

days failing which the respondent shall be compelled to cancel the 

booking/allotment of the unit.  Thereafter on 22.06.2017 the respondent 

cancelled the unit of the appellants. 

13.4  The aforesaid facts reveal that the booking of the appellants was 

cancelled by the respondent on account of non-payment of the required 

installments.  Clause 10(i)(a) of the Application Form of Allotment of 

Apartment dated 30.04.2016 provides that the in case of default in 

making payment of due amount within stipulated time the respondent 

shall have the right to keep on abeyance/suspension of the booking or 

cancel the allotment of the apartment.  In our considered view the 

allotment of the appellants was cancelled by the respondent on 

22.06.2017 on account of non-payment of the installments by the 

appellants.  Issue no. (3) is decided accordingly.  



19 
 

14.  Vide Issue no. (4) we are required to examine as to whether there is any 

illegality or perversity in the impugned order of the Regulatory 

Authority.  

14.1  The Regulatory Authority, after exchange of pleadings examined the 

complaint of the appellants and taking into consideration the provisions 

of Clause 9 read with Clause 10(i)(b) came to the conclusion that the 

appellants defaulted in making payment, therefore, after deducting the 

advance money the remaining amount is to be refunded and partly 

allowed the complaint with a direction to the respondent to refund the 

remaining amount to the complainant/appellants after deducting the 

advance money from the amount deposited by the appellants, within 45 

days. 

14.2  In our considered view the Regulatory Authority has rightly directed for 

deduction of advance money from the remaining amount deposited by 

the appellants. We do not find any illegality or perversity in the 

impugned order dated 21.06.2021 passed by the Regulatory Authority.  

Issue no. (4) is answered accordingly.  

15.  As per respondent, in pursuance to judgment and order of the Regulatory 

Authority dated 21.06.2021 the respondent/promoter by means of letter 

dated 22.07.2021 has already informed the complainant Smt. Vandana 

Khattri that she had deposited an amount of Rs.3,00,000/- only as 

booking amount whereas the cost of the unit as on 22.07.2021 was 

Rs.1,13,17,400/- and, therefore, the earnest money of 10% of the 

aforesaid amount was Rs.11,31,740/- which is much higher than the 

deposited amount and, therefore, no amount stands to be paid to the 

appellants, whereas the appellants have to pay an amount of 

Rs.8,31,740/- to the respondent.  

16.  Considering the aforesaid facts and circumstances of the case, we are of 

the considered view that booking amount deposited by the appellants 

with the respondent Company was an earnest money and the same has 

been forfeited by the respondent company as per the terms and 

conditions of the application form for allotment dated 30.04.2016.  

Further any demand over and above the amount deposited by the 

appellant with the respondent-company, in pursuance of the order of the 
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Regulatory Authority, would not be justified. Thus the respondent is 

restrained from raising any demand from the appellants.  

17.  On examining the pleadings, record and submissions of the respective 

counsels as well as our analysis of the issues, we do not find any force  in 

the grounds raised by the appellant.  We also do not find any illegality 

and perversity in the impugned order.  Accordingly the appeal is 

dismissed.  

18.  No order as to costs.  

Dated:    29th September, 2022        (K. K. Jain)    (D. K. Arora) 
Shakir 

 

 

  

  
 


