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1. Heard Ms. Aahuti Agarwal, learned counsel for the applicant/appellant and 

Shri Harish Pandey, learned counsel for the respondent.  

2. The appellant-decree holder had instituted a complaint on 16.10.2019, which 

came to be allowed by the learned Regulatory Authority vide order dated 

04.01.2021, wherein, a direction was issued to the respondent-

promoter/judgment debtor to handover the unit or an alternative unit and in 

the event, the unit was not available to refund the amount.   

3. Aggrieved, applicant-appellant preferred an appeal, bearing No. 522/2021, 

which came to be allowed by this Tribunal vide judgment and order dated 

15.09.2023, wherein, first part of the order of the Regulatory Authority for 

restoring the unit was upheld and second part of refund of the amount, in the 

event of non-availability of the unit, came to be set aside. The judgment and 

order was directed to be complied within 45 days. The respondent-judgment 

debtor did not comply the judgment and order dated 15.09.2023. It is 

admitted that till date the possession of the unit has not been handed over to 

the applicant-appellant. Accordingly, show-cause notice came to be issued 

under Section 64 of the Real Estate (Regulation and Development)  Act 



2016 (for short ‘Act 2016’), calling upon the respondent-judgment debtor to 

show-cause as to why he may not be punished with imprisonment for a term 

which may extend up to three years or with fine or with both.  

4. In response to the show-cause notice, the respondent has filed an explanation 

dated 04.02.2025, which has been uploaded today, wherein, in para-9, it has 

been stated that the unit, which is the subject matter of the present case, 

came to be cancelled on 04.10.2018, subsequently, during the pendency of 

the appeal, it came to be transferred to third party by executing sale-deed 

dated 21.07.2023. In the circumstances, it is submitted that respondent is 

prepared to offer an alternative accommodation in their upcoming project or 

in the alternative, applicant-appellant may take refund of the amount along 

with interest thereon. In other words, it is admitted by the respondent-

judgment debtor that order passed by this Tribunal dated 15.09.2023 has not 

been complied, rather, willfully and deliberately it has been flouted to 

subvert the judgment and order during the pendency of appeal by creating 

third party interest on 21.07.2023.  

5. In this backdrop, the mandate of Section 52 of the Transfer of Property Act, 

1882, would be applicable, which is based on the principle of equity and 

public policy to avoid subsequent litigation in respect of the unit. The 

transferee pendentilite would be bound by the outcome of the present 

proceedings.  

6. The learned counsel for the respondent/judgment debtor submits that 

pursuant to the direction of this Tribunal dated 15.09.2023, an execution 

proceedings is pending before the learned Regulatory Authority. The 

applicant/decree holder has filed an application seeking prosecution of the 



respondent-company and its directors in terms of Section 64 for not 

complying with the judgment and order of this Tribunal, therefore, exposing 

the respondent-judgment debtor to double jeopardy. In other words, it is 

submitted that the instant application filed under Section 64 be dismissed 

leaving it open to the appellant to press the execution of the judgment and 

order before the Regulatory Authority. 

7. On close scrutiny, the submission of the learned counsel for the respondent-

judgment debtor lacks merit. Section 40 of the Act provides for recovery of 

interest or penalty or compensation and enforcement of order. Sub clause (2) 

categorically provides that failure by any person to comply with such order 

or direction, the same shall be enforced, in such manner, as may be 

prescribed.   

8. Section 53 of the Act provides for powers of Appellate Tribunal. The 

Appellate Tribunal shall not be bound by the procedure laid down by the 

Code of Civil Procedure, 1908 (CPC), but shall be guided by the principles 

of natural justice. Sub-clause (4) mandates that Appellate Tribunal shall 

have, for the purpose of discharging its functions under this Act, the same 

powers as are vested in CPC, inter alia, in respect of summoning and 

enforcing the attendance of any person. Sub-section (5) mandates that all 

proceedings before the Appellate Tribunal shall be deemed to be judicial 

proceedings within the meaning of Indian Penal Code/Code of Criminal 

Procedure. Section 57 of the Act mandates that orders passed by the 

Appellate Tribunal to be executable as a decree of Civil Court and for this 

purpose, the Appellate Tribunal shall have all the powers of a Civil Court.  



9.  Chapter VIII provides for offences, penalties and adjudication. Section 64 

mandates that if any promoter, who fails to comply with, or contravenes any 

of the orders, decisions or directions of the Appellate Tribunal, he shall be 

punishable with imprisonment for a term which may extend up to three years 

or with fine or with both, whereas, Section 63 provides for imposition of 

penalty for failure to comply with orders of Authority by promoter. In 

criminal jurisprudence, imposition of fine by a competent court in criminal 

proceedings tantamounts to conviction. Imposition of penalty for non-

compliance of any order passed by the Regulatory Authority under Section 

63 does not amount to conviction, but are civil consequences for non-

compliance. The principle of double jeopardy being suffered by a person is 

applicable in criminal jurisprudence and not for civil consequences. The 

commission/omission of an act by the promoter may entail both civil, as well 

as, criminal consequence. This Tribunal had directed the Regulatory 

Authority to execute the Judgment and order dated 15.09.2023, which is 

pending that would not preclude this Tribunal for initiating proceedings 

under Section 64 read with Section 80 of the Act for prosecution of the 

promoter for failure to comply order of this Tribunal.       

10. Having due regard to the facts and circumstances of the case, the application 

(EA No. 3/2024) filed under Section 64 is allowed.   

11. Registrar of this Tribunal is directed to forward this order to the Regulatory 

Authority for instituting a complaint under Section 80 of the Act 2016 

before the competent court for prosecution of the company and its directors 

under Section 64.     
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