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1. Case taken up in the revised call.

2. Learned counsel for the appellant has put in appearance. No one has put

in appearance on behalf of the respondent.



On 04.11.2022, the order came to be passed to proceed ex parte against

the respondent.

The learned counsel for the appellant promoter by the present appeal is
raising challenge to the order dated 04.11.2022 passed by the
Adjudicating Officer at Gautam Budh Nagar, in Complaint No.
ADJ/NCR/144/05/93797/2022, whereby, respondent allottee has been

granted compensation inter alia, by way of delay interest.

The sole question that arises for consideration is as to whether the
impugned order dated 04.11.2022 to the extent granting delay interest
by way of compensation is beyond the authority and jurisdiction of the
Adjudicating Officer, and/or, whether the respondent allottee in the
given admitted facts is entitled to interest in terms of Section 18(1) of
Real Estate Regulations and Development Act 2016, (for short, ‘Act
2016°), for delay period.

Learned counsel for appellant, at the outset, submits that in view of the
decision rendered by the Hon’ble Supreme Court in the case of M/s
Newtech Promoters and Developers Pvt. Ltd. Vs. State of U.P. and
others, 2021 SCC Online SC, 1044, the Adjudicating Officer would
lack inherent jurisdiction in granting interest of a delayed project. He
further submits that the forum for seeking the relief was before the

Regulatory Authority.

Looking on the proposition of law, it is not in dispute that the impugned
order is without jurisdiction. It is also not being disputed by the
appellant that the project was inordinately delayed beyond the promised
date. Accordingly, the respondent allottee would be entitled to delay
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interest on the deposited amount in terms of proviso to Section 18(1) of

the Act, 2016.

In this backdrop, it is urged by the counsel for the respondent that this
Tribunal may deem it proper to settle the lis, inter se, parties in respect
of the delay interest on admitted facts instead of remanding the parties
to adjudicate the matter afresh. In any case the delay interest was to be
computed by the appellant promoter and paid to the respondent allottee
without raising demand. The mandatory obligation imposed upon the
promoter under proviso to Section 18 and the right of the allottee to
receive the interest cannot be denied by the promoter by insisting the

allottee to file a complaint in the first instance.

The respondent applied for booking of an apartment/unit in the project
launched by the appellant in the name and style ‘Himalaya Pride’ in
2019. The respondent allottee came to be allotted unit No. D-5/6, super
area 1188 sq. Ft. in Tower-D vide allotment letter dated 03.01.2020.

Total consideration of the unit was at Rs. 41,94,680/- the project/unit
was to be completed by June, 2020, plus/minus, six months grace period
i.e. on or before December, 2020. Admittedly, the project came to be
delayed, aggrieved, respondent filed a complaint for compensation
under various heads. The complaint came to be allowed by the

impugned order dated 04.11.2022.

On specific query, learned counsel for the appellant does not dispute
that till date Occupancy/Completion Certificate (OC/CC) of the project
has not been received, though the project came to be completed on

04.12.2019. Thereafter, appellant approached the competent authority
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Greater Noida Industrial Development Authority (GNIDA) for

completion certificate.

It appears certain defects were pointed out, thereafter, a subsequent
application came to be filed by the appellant for completion certificate
on 22.02.2020. It is submitted that, thereafter, appellant did not pursue
the matter to obtain the completion certificate. It is submitted that the
offer of possession of the unit came to be made to the respondent on
15.04.2021, thereafter, no dues certificate and possession of the unit
came to be handed over to the respondent on 18.06.2021. The
conveyance deed till the date has not been executed in favour of the

respondent allottee for want of OC/CC.

Learned counsel for appellant further submits that the allottee
association approached the National Consumer Dispute Redressal
Commission (NCDRC) New Delhi, by instituting a petition, bearing
No. 218 of 2022, wherein, relief of possession of the unit has been
sought failing which refund of deposit along with interest has been

prayed in the alternative.

Our attention has been drawn to the list of the allottees, wherein name
of respondent finds place at serial No. 5. In this backdrop, it is submitted
by learned counsel for the appellant that the appeal be allowed and the
impugned order be set aside for the reason that respondent-allottee has
approached the Adjudicating Officer (AO) filing a complaint for

compensation/delay interest.

We have carefully perused the petition filed before NCDRC, New
Delhi, we are not impressed by the argument being pressed by the

learned counsel for appellant.
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Section 18 of Act, 2016 extracted:

“(1) If the promoter fails to complete or is unable to give possession of

an apartment, plot or building, —

(a) in accordance with the terms of the agreement for sale or, as

the case may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration under this
Act or for any other reason, he shall be liable on demand to the
allottees, in case the allottee wishes to withdraw from the project,
without prejudice to any other remedy available, to return the
amount received by him in respect of that apartment, plot, building,
as the case may be, with interest at such rate as may be prescribed
in this behalf including compensation in the manner as provided

under this Act:

provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest
for every month of delay, till the handing over of the

possession, at such rate as may be prescribed.”

In the given facts, the respondent-allottee had not withdrawn from the
project and continued with the project, which admittedly, was delayed.
In terms of proviso to Section 18(1) of the Act 2016, promoter was

liable to pay interest for delay till handing over possession of the unit.



Legislature has imposed an obligation upon the promoter to pay the
delay interest without the allottee having to raise a demand to that effect.
The proviso to Section 18(1), inter alia, confers an absolute right on an
allottee to receive delay interest from the promoter, the right cannot be
curtailed/taken away by the promoter, nor, the promoter can insist that
the allottee should in the first instance file a complaint for delay interest.
The allottee on taking possession of the unit would not waive the
obligation of the appellant-promoter to pay interest to the allottee. The
argument of the learned counsel for the appellant, if accepted, then in
that event every promoter would insist on possession of the unit before
honouring his obligation to pay the interest. The expression ‘shall’
makes the proviso to Section 18(1) mandatory. In the circumstances, the
allottee cannot be relegated to claim interest till handing over
possession of the unit on the plea that the appellant-promoter denies to
commit itself to fulfil its obligation to pay interest which is not being

disputed.

18. Since the period of delay in completing the project and offer of
possession of the Unit is not under dispute, accordingly, no purpose
would be served in relegating the parties to the appropriate forum for
delay interest for the very same period in view of Sub section (6) of
Section 44, read with, Sub section (1) of Section 53 of the Act. The

relevant provisions are extracted:

“Section 44. Application for settlement of disputes and appeals to

Appellate Tribunal.

(6)  The Appellate Tribunal may, for the purpose of examining the legality or

propriety or correctness of any order or decision of the Authority or the



adjudicating officer, on its own motion or otherwise, call for the records relevant

to deposing of such appeal and make such orders as it thinks fit.”

19.

20.

“Section 53 — Powers of Tribunal. —

1) The Appellate Tribunal shall not be bound by the procedure
laid by the Code of Civil Procedure, 1908 (5 of 1908) but shall be

guided by the principles of natural justice...”

It is informed by the learned counsel for the parties that similar matters
came to be challenged before the Hon’ble High Court in Appeal. The
Hon’ble High Court in RERA Appeal No. 72 of 2025 (Ratan
Buildtech Private Limited Vs. Anil Kumar) and other connected
appeals came to be decided on 04.08.2025. The question before the
Hon’ble High Court was, “whether an appeal would lie against the grant
of interest under Section 18(1) of the RERA Act, granted on the basis
of admission in between the parties” (Issue No. III). And the related
issue, “whether grant of interest requires any adjudication or can be

granted automatically as per Section 18(1) of the RERA Act”.

The Hon’ble High Court in Para-37, observed that pre-deposit
prescribed under Section 18, cannot be adjudicated dues. The Court

while answering Issue No. III in Para-42 of the report held as follows:

“ Even if the submission of the Counsel for the appellant that the
appellate court was wrong in recording that there was admission
with regard to delay in delivery of possession and the admission was
confined only to that effect that apartment could not be delivered to

the allottee and there was no admission to liability to pay interest,
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would not alter the final out come as it is already held that the
Statutory interest is essential a mathematical exercise and does not

require any adjudicatory exercise”.

It 1s not in dispute that the delay interest has neither been computed,
nor, paid, accordingly objections raised by the learned counsel for
appellant lacks merit. A duty cast upon the promoter to compute delay
interest is purely a mathematical calculation and calls for no

adjudication.

In this backdrop, as per the case setup by the appellant, the project is
delayed, therefore, in terms of Section 18 (1) being a mandatory
obligation cast upon the promoter to pay delay interest at the prescribed

rate, admittedly, has not been complied by the appellant promoter.

Accordingly, appellant is entitled to delay interest with effect from
01.12.2020 to 18.06.2021 at MCLR+1 %. The question is accordingly

answered.

Having due regard to the facts and circumstance of the case the appeal

is disposed of on admitted facts by passing the following orders:

(i) The impugned order dated 04.11.2022 passed by the
Adjudicating Officer at Gautam Budh Nagar in Complaint No.
ADJ/NCR/144/05/93797/2022, (Himalaya Realestate Pvt. Ltd.
Vs. Swati Jain), is set aside and quashed orderly to the extent of
relief no. 1 i.e. granting delay interest by way of compensation.

The other directions granting compensation is upheld.



(i1) The appellant promoter shall compute and pay the amount

towards delay interest with effect from 01.12.2020 to 18.06.2021
at MCLR+1% within 45 days from the date order is uploaded.

(i11) It will be open for the respondent allottee to claim compensation
against the appellant for the loss suffered due to the delay in

getting the conveyance deed of the unit executed.

(iv) No order as to cost.

21. Registry is directed to refund the amount deposited by the appellant-
promoter, in compliance of Section 43 (5) of the Act, 2016 to the

respondent allottee, after due verification from U.P. RERA.

(Rameshwar Singh) (Suneet Kumar)

Dated: 13.11.2025
NIKITA



