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1. Heard Sri Rachit Sondhi, learned counsel for the appellant and Sri Siddharth 

Nandwani, Amicus Curiae. 

2. Despite opportunity to the respondent, no one has put in appearance.  The order 

sheet reflects that on 10.02.2025, an order came to be passed to proceed ex-parte 

against respondent, on next date no one appeared, therefore, on 24.02.2025, 

again a stop order was passed.  

3. Sri Siddharth Nandwani, Advocate was appointed Amicus Curiae to assist the 

Tribunal.    

4. The appellant allottee, by the present appeal, is raising challenge to the 

impugned order dated 19.04.2022, passed by Regulatory Authority in complaint 

No. NCR144/07/77497/2021 (Anchal Garg Vs. WTC Noida Development 

Company Pvt. Ltd), whereby, prayer of the appellant for refund of deposited 

amount and interest thereon for delayed project came to be rejected on the 

ground that the complaint was premature.  

5. The appellant came to be allotted 450 sq. ft. in the project,  Tower Signature, a 

project of WTC Noida,  at Rs 27,00,000/-.  The space proposed to be 

purchased/allotted to the appellant falls under the category, Non-Lockable, as 

per the terms and conditions of the agreement dated 11.03.2014. In terms of 

clause 5.6 of the agreement, the project was to be completed within four years 

plus six months grace period i.e. by 11.09.2018. The project got inordinately 

delayed, aggrieved, appellant filed complaint on 15.07.2021 claiming refund of 

deposit and interest which came to be dismissed, hence, the present appeal.   
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6. The short question that falls for consideration is as to whether the complaint of 

the appellant allottee would be maintainable for refund of deposit made for 

virtual building in a commercial establishment, and/or, whether sale and 

purchase of virtual space in a commercial space would fall within the scope and 

ambit of Real Estate (Regulation & Development) Act, 2016 (for short – Act, 

2016). 

7. The facts inter-se parties are not in dispute.  

8. The respondent has not filed objections to the memo of appeal, however, our 

attention was drawn to the written statement, filed by the respondent promoter 

before the learned Regulatory Authority, wherein, it is admitted that a Non-

Lockable  unit bearing No. SIG-11-25, admeasuring about 450 sq. ft. Super 

Area, basic price at  Rs 6,000/- per square feet in Tower ‘Signature’ project WTC 

Noida, was allotted to the husband of the appellant. An agreement dated 

11.03.2014 to that effect was executed between the parties.  The unit in question 

subsequently came to be transferred to the appellant vide addendum to the 

agreement dated 29.11.2017.  

9. As per terms of agreement, Non-Lockable/Unlockable  unit is defined in clause 

1.1.28 which reads thus:- 

“1.1.28 ‘Unlockable Unit’ means a unit which is un-demarcated and 

unidentified forming part of larger unit which may be equal to or 

lesser than the floor plate and which cannot be used separately.” 

10. On careful scrutiny of the expression, ‘Non-Lockable/Unlockable’, unit 

provides that the unit is un-demarcated and un-identified forming part of a larger 

unit, cannot be used separately. In other words, appellant has been allotted an 

un-demarcated and unidentified space forming part of a unit in the real estate 

project.  Further, clause 11.1 of the said agreement categorically provides that 

the allottee shall not get physical possession of the ‘unlockable’ unit.  Clause 

11.1 of the agreement is extracted: 

“11.1 Allottee of unlockable unit will not get physical possession of the unit. 

Allottee (s) of unlockable unit acknowledge that these units are undivided 

and unidentified portion of large space, which is not capable of being used 

separately or as a separately divided/enclosed unit and can be used only 
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as a portion of the large space along with other units/spaces of such large 

space.” 

11. Clause 11.2 of the agreement to sale provides that allottee(s) voluntarily agree 

to submit their unit(s) (virtual space) to the person/entity, that may be an 

incorporated body or trust or society controlled and managed by the allottee(s), 

referred as, ‘Lease Facilitation Centre’, to facilitate leasing of the units 

collectively and shall after deduction of expenses, brokerage, fees, payable for 

subleasing of the unit, distribute the income generated from the leasing of the 

unit amongst the participating allottee(s) as per its rules. In other words, the 

allottee(s) would be allotted virtual space in the premises and in return would 

receive lease rent/income in proportion to his/her allotted share/space in the 

commercial building. (Para 11.1 of the agreement).   

12. On careful reading of the provision of the agreement, it explicitly provides that 

allottee has not been allotted any physical unit for his occupation and use. 

Rather, he has invested in virtual space, in a building, shared with the other 

allottee(s).  In return, allottee(s) are entitled to proportionate lease rent after 

deductions of expenses/ brokerage/fees.  Further, allottees are not entitled to 

physical possession their respective spaces, meaning thereby, particulars of the 

allotted space has neither been demarcated nor identifiable within the physical 

unit (building).  

13. In this backdrop, we are required to examine the provisions of Act, 2016 to 

ascertain as to whether the Act is applicable to sale/purchase of virtual space 

with a building.  

13.1. Learned Amicus Curiae submits that virtual/cybernated/automated space 

means an investment in a non-lockable area or space in a real estate 

project.  Virtual space is as good as another commercial property. The 

difference being the fact that investor/owner is given possession for the 

lockable office space whereas the virtual property is the space that gets 

registered in the name of the investors’ but does not get physical 

ownership of it.  In other words, virtual space is a share in a large 

commercial physical space which is divided and sold into number of small 

pieces/parts to the buyers, hence, the sole possession cannot be given to 

any specific buyer.  It is like a company offering shares through ‘Initial 
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Public Offer’ (IPO). Similarly, an investor is free to sell virtual space at 

any point of time just like any normal property. Generally, commercial 

projects offer mixed use development comprising of retail, offices, dining 

restaurants, food courts, business centers/gymnasium/spa services 

apartments.  The floor area space is virtually sold to multiple persons, 

proportionate to their investment. As of current legal interpretation of the 

Act, virtual spaces is generally not considered to be covered under the 

Act, which primarily regulates physical real estate transactions and does 

not explicitly address intangible digital property like virtual space. The 

property law principles, such as, exclusivity, transferability and 

enforceability still struggle to apply to virtual property because of their 

intangible nature.  As per the terms and conditions of the agreement, the 

allottee of a virtual space is promised a share in future which is not a 

formal clause with regard to giving/taking possession of a unit for which 

the buyer/allottee has paid an amount to the promoter.  It is, therefore, not 

within the purview of the Act, 2016.  The dispute, is of civil nature, 

whereas, Act 2016 deals with builder-buyer relationship to the extent of 

time of delivery of physical possession of the unit to the allottee or deals 

with withdrawal from the project as per provisions of Section 18 of Act, 

2016.  The allottee can pursue the matter in terms of the agreement before 

an appropriate forum in accordance with law.  

13.2. The long title of Act 2016 provides to establish a Real Estate Regulatory 

Authority (RERA) for regulation and promotion of real estate sector and 

to ensure sale of plot, apartment or building, as the case may be, or sale 

of real estate project, in an efficient and transparent manner and to protect 

the interest of consumers in the real estate sector and to establish an 

adjudicating mechanism for speedy disposal of the cases.  

13.3. Section 2 (d) defines an ‘allottee’ which in relation to real estate project, 

means the person to whom a plot, apartment or building, as the case may 

be, has been allotted, sold (whether as freehold or leasehold) or otherwise 

transferred by the promoter.  Section 2 (d) of Act, 2016 is extracted: 

 "allottee" in relation to a real estate project, means the person to 

whom a plot, apartment or building, as the case may be, has been 

allotted, sold (whether as freehold or leasehold) or otherwise 
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transferred by the promoter, and includes the person who subsequently 

acquires the said allotment through sale, transfer or otherwise but 

does not include a person to whom such plot, apartment or building, 

as the case may be, is given on rent; 

13.4. Section 2 (e) of Act, 2016 defines, ‘apartment’ which includes, block, 

chamber, dwelling unit, flat, office, showroom, shop, godown, premises, 

suit, tenement, unit or by any other name, which means a separate and 

self-contained part of any immovable property.  Any plot of land, used for 

any residential or commercial properties, such as residence, office, shop, 

showroom or godown or for carrying on any business, occupation, 

profession or trade. Section 2 (e) is extracted: 

 “apartment” which includes block, chamber, dwelling unit, flat, office, 

showroom, shop, godown, premises, suit, tenement, unit or by any other 

name, means a separate and self-contained part of any immovable 

property, including one or more rooms or enclosed spaces, located on one 

or more floors or any part thereof, in a building or on a plot of land, used 

or intended to be used for any residential or commercial use such as 

residence, office, shop, showroom or godown or for carrying on any 

business, occupation, profession or trade, or for any other type of use 

ancillary to the purpose specified; 

13.5. Section 2 (j) of Act, 2016 defines, ‘building’,  which is intended to be used 

for residential, commercial or for the purpose of any business, profession, 

trade or any other related purpose. Section 2 (j) is extracted: 

"building" includes any structure or erection or part of a structure or 

erection which is intended to be used for residential, commercial or 

for the purpose of any business, occupation, profession or trade, or for 

any other related purposes; 

13.6. Section 2 (k) of Act, 2016 defines, ‘carpet area’ which means a net usable 

area in the apartment, covered by external walls. Section 2 (k) of is 

extracted: 

"carpet area" means the net usable floor area of an apartment, 

excluding the area covered by the external walls, areas under services 
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shafts, exclusive balcony or verandah area and exclusive open terrace 

area, but includes the area covered by the internal partition walls of 

the apartment. 

14. Section 2 (zf) of Act, 2016 defines, ‘occupancy certificate’ which means a 

certificate, issued by the Competent Authority for occupation of any building. 

15. Section 2 (zn) of Act, 2016 defines the, ‘real estate project’, which inter-alia 

means development of a building or a building consisting of apartments for the 

purpose of selling all or some of the said apartments, as the case may be.  Section 

2 (zn) is extracted: 

 "real estate project" means the development of a building or a building 

consisting of apartments, or converting an existing building or a part 

thereof into apartments, or the development of land into plots or 

apartment, as the case may be, for the purpose of selling all or some of 

the said apartments or plots or building, as the case may be, and includes 

the common areas, the development works, all improvements and 

structures thereon, and all easement, rights and appurtenances belonging 

thereto; 

16. Section 11 of Act 2016 provides functions and duties of the promoter which 

inter-alia includes execution of registered conveyance deed by the promoter, in 

respect of plot or building as the case may be, in favour of allottee [Section 11 

(f)]. 

17.  Section 13 (1) of Act, 2016 provides that promoter shall not accept a sum more 

than ten percent of the cost of the apartment, plot or building, as the case may 

be, without entering into a registered agreement for sale.  

18. Section 19 of Act, 2016 provides for rights and duties of allottees which, inter-

alia, mandates that allottee shall be entitled to claim possession of the 

apartment/plot, or the building, as the case may be. [Section 19 (3)]. Further, 

allottee shall take physical possession of the apartment/plot/building, as the case 

may be within a period of two months of the occupancy certificate, issued by the 

Competent Authority for the apartment/plot/building, as the case may be. 

[Section 19 (10)]. 
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19. Having due regard to the provisions of the Act, 2016, it is crystal clear that Act, 

would not apply to sale and purchase of virtual/un-lockable/non-lockable space.  

At the most, it can be safely inferred that appellant allottee had made an 

investment in a commercial venture to earn lease rent for his investment. The 

investment was not made for a physical space identifiable and demarcated in the 

real estate project.  

20. It is admitted by the learned counsel for the appellant that as per terms and 

conditions of the agreement, he is not entitled to physical possession of the 

virtual space allotted to him by the promoter. The only right that accrues to the 

appellant allottee in terms of the agreement for sale is towards receiving 

rent/fees/income for the space after deducting expenses, brokerage, fees etc.  The 

premises (unit)/ real estate project in which the virtual space is located would be 

employed for its utilization by any person/entity, association/company/persons 

of the unit (physical space) other than the allottees/purchasers of virtual space 

within the unit.     

21. In view, thereof, we are of the firm view that the complaint filed by the appellant 

for refund of his investment at Rs. 24,56,603/- and interest thereon would not be 

maintainable before the Regulatory Authority. Accordingly, appeal fails and is 

dismissed.  The complaint consequently is rejected.  

22. Dismissal of appeal shall not prevent the appellant from taking remedy before 

any other forum, as per law, if so advised.  

23. No order as to costs.    

 

Dated: 21.03.2025  (Devindar Singh Chaudhry)  (Sanjai Khare)   (Suneet Kumar) 
M. Singh/- 

 

 


