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Hon’ble Mr. Justice, Suneet Kumar, Chairman.
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

Heard Shri Vipul Agarwal, learned counsel for the appellant-promoter
and Shri Shireesh Kumar assisted by Shri Rajat Srivastava, Shri
Achintya Ojha and Ms. Shruti Dixit for the respondent (U.P. RERA)

and perused the record with the assistance of learned counsels.

On consent of the parties the batch of appeals (three in number) are
being heard together. For the sake of convenience, the facts of Appeal

No. 251/2025 is being taken as leading case.

The appellant-promoter by the present appeal raises challenge to the
order dated 15.05.2024 passed by the Regulatory Authority under
Section 61, imposing penalty at Rs.2,00,000/- for non-compliance of
the mandate of Section 11(2) of the Real Estate (Regulation and
Development) Act 2016 (in short ‘Act 2016”) for publishing misleading

advertisement pertaining to their project.

The facts, inter se, parties are not in dispute, the appellant-promoter is

duly registered with the U.P. RERA of their project, “Rishita



Manhattan”. The appellant-promoter has obtained separate registration
for each phase of the project bearing No. UPRERAPRIJ6682 (phase-1),
UPRERAPRJ54612 (phase-2) & UPRERAPRIJ868210 (phase-3). After
launch of the project, appellant-promoter independently issued
advertisements through various mediums soliciting investment from the
general public in the project. The appellant-promoter also engaged a
registered real estate agent/firm, in the name and style “Anarock
Property Consultants Pvt. Ltd.” (for short ‘agent’) for promoting their

project and inviting investment therein, from the public.

The respondent, upon noticing that the agent has published misleading
advertisement, issued show-cause notice dated 24.01.2024, calling
upon the appellant-promoter to explain as to why the appellant may not
be penalised for violating the mandate of Section 11(2) of the Act
2016. The copy of the advertisement was also annexed with the notice.
The representative of the appellant-promoter appeared and filed written
reply/objections dated 27.02.2024, wherein, it admitted that
advertisement was issued in respect of their project, further, it was
undertaken that all future advertisements would be issued/published in
terms of Section 11(2) of the Act 2016, read with, Government Order
dated 06.12.2022. The relevant paragraphs of the Government Order

was extracted in their reply to the notice.

In consequence thereof, a further notice for personal hearing came to be
issued on 16.04.2024, calling upon the appellant-promoter to appear
and make submissions in respect of the notice dated 24.01.2024. In
compliance, the representative of the appellant-company appeared on
18.04.2024 and reiterated their stand taken in their reply dated
27.02.2024. The respondent-Regulatory Authority, having due regard
to the written objections/oral submissions, imposed penalty at
Rs.2,00,000/- for violating the mandate of Section 11(2) of the Act

2016, in exercise of its power under Section 61.

In this backdrop, learned counsel for the appellant submits that
appellant cannot be penalized for acts/omissions committed by their
agent. Further, it is submitted that instead of appellant-promoter, the

agent should have been penalized under Section 65 of the Act 2016. It



is further submitted that after receiving the notice, the
defective/misleading advertisement was withdrawn, showing the bona-

fide of the appellant.

Per contra, learned counsel for the respondent submits that the
promoter being the principal, is liable for the acts and omissions of
their agent. It is not open for the promoter to submit that non-
compliance of mandatory provisions which was violated by their duly
appointed agent for the project, would fasten the responsibility and
liabilities on the appellant. The act/omission of the agent is that of the
principal and the consequence thereof has to be faced by the

promoter/principal.

On the rival submissions, the following question arises for

consideration:

“Whether appellant-promoter would be liable for penal
consequence for acts/omissions of their real estate agent for
non-compliance of the mandate of Section 11(2) of Act 2016,
by publishing misleading advertisement for promotion of

their project.”

10.It would be apposite in the first instance, to refer to certain
provisions of the Act 2016, which are relevant in the facts of the

present case.

11.The appellant herein would fall within the definition of ‘promoter’
defined under Section 2(zk), which includes, a person who
constructs/develops land into a project, for the purpose of selling
all or some of the apartments to other persons and includes his

assignees.

12. It is not in dispute that appellant-promoter launched a project in
the name and style, ‘Rishita Manhattan’, after registering each
phase of the project, as independent project. The expression
‘project’, has been defined under Section 2(j) , which means real
estate project as defined under Section 2(zn). The expression ‘real
estate project’, means the development of a building or a building

consisting of apartments, for the purpose of selling the said



apartments. Section 2(zm) defines ‘real estate agent’. The ‘real
estate agent’ means any person, who negotiates or acts on behalf of
a person (promoter) in a transaction of transfer of an apartment in
real estate project, by way of sale, with another person and receives

remuneration or fees or any other charges for his services.

13. The appellant upon registration of their project engaged a
company/firm as their agent for promoting their project and
soliciting investment from the public in the project. The
explanation to Sub-section (2) of Section 3 clarifies that for the
purpose of Section 3, where the real estate project is to be
developed in phases, every such phase shall be considered a ‘stand
alone real estate project’, and the promoter shall obtain registration
under this Act for each phase separately. The explanation to Sub-

section (2) of Section 3 of Act 2016 is extracted:

(2) Notwithstanding anything contained in sub-section
(1), no registration of the real estate project shall be
required—

Explanation.—For the purpose of this section, where
the real estate project is to be developed in phases,
every such phase shall be considered a stand alone real
estate project, and the promoter shall obtain
registration under this Act for each phase separately.

14. Section 9 provides for registration of real estate agents. Sub-
section (1) of Section 9 mandates that no real estate agent shall
facilitate the sale or purchase of or act on behalf of any person to
facilitate the sale or purchase, inter alia, of any apartment in a real
estate project registered under Section 3, being sold by the
promoter without obtaining registration under this Section. Sub-

section (1) of Section 9 is extracted:
9. Registration of real estate agents.-

9. (1) No real estate agent shall facilitate the sale or
purchase of or act on behalf of any person to facilitate the



sale or purchase of any plot, apartment or building, as the
case may be, in a real estate project or part of it, being the
part of the real estate project registered under section 3,
being sold by the promoter in any planning area, without
obtaining registration under this section.

15. Every real estate agent, who 1is registered under the provisions of

Act 2016, shall be granted a registration number by the Regulatory
Authority, which shall be quoted by the real estate agent in every
sale facilitated by him under this Act.

16. Section 10 provides for functions of real estate agents, which inter

17.

alia, mandates that the agent shall not facilitate the sale or purchase
of any apartment in the real estate project, being sold by the
promoter, which is not registered with the Regulatory Authority.
The agent shall not involve himself in any unfair trade practices or
false misleading representation concerning services, which include,
permitting the publication of any advertisement whether in any
newspaper or otherwise of services that are not intended to be

offered. Section 10 (a) (c) is extracted:

10. Functions of real estate agents.- Every real estate agent
registered under section 9 shall—

(a) not facilitate the sale or purchase of any plot, apartment or
building, as the case may be, in a real estate project or part of
it, being sold by the promoter in any planning area, which is not
registered with the Authority,

(¢) not involve himself in any unfair trade practices, namely.—

(i) the practice of making any statement, whether orally or in
writing or by visible representation which—

(A) falsely represents that the services are of a particular
standard or grade;

(B) represents that the promoter or himself has approval or
affiliation which such promoter or himself does not have;

(C) makes a false or misleading representation concerning
the services,

(ii) permitting the publication of any advertisement whether in
any newspaper or otherwise of services that are not intended to
be offered.

Section 11 lays down the functions and duties of promoter. Sub-

section (2) mandates that the advertisement or prospectus issued or



18.

19.

published by the promoter shall mention prominently the website
address of the Authority and details of the registered project,
including, the registration number obtained from the Authority.
Sub-section (4) mandates that the promoter shall be responsible for
all obligations, responsibilities and functions under the provisions
of the Act or the rules and regulations, made thereunder. Sub-

section (2) of Section 11 and Sub-section 4(a) is extracted:

11(2). The advertisement or prospectus issued or
published by the promoter shall mention prominently the
website address of the Authority, wherein all details of
the registered project have been entered and include the
registration number obtained from the Authority and such
other matters incidental thereto.

11(4)(@). The promoter shall be responsible for all
obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for
sale, or to the association of allottees, as the case may be,
till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the
competent authority, as the case may be.

In other words, it is an obligation cast upon the promoter to ensure
that the advertisement prominently displayed the website address
of the Authority and the registration number of the registered

project.

At this stage, it would be relevant to peruse Section 7, which
provides for revocation of registration granted to a promoter under
Section 5 by the Regulatory Authority. The Regulatory Authority
can revoke the registration after being satisfied that the promoter
makes default in doing anything required by or under this Act or
the rules or the regulations, made thereunder. Further, promoter is
involved in any kind of unfair practice or irregularities, for the
purpose of promoting the sale or development of any real estate
project, which includes that the promoter permits the publication of
any advertisement or prospectus whether, in any newspaper or
otherwise of services, that are not intended to be offered. Section 7

(1), (a), (c), and (B) is extracted:
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22.

7. Revocation of registration.- (1) The Authority may, on receipt of
a complaint or suo motu in this behalf or on the recommendation
of the competent authority, revoke the registration granted under
section 5, after being satisfied that—

(a) the promoter makes default in doing anything required by or
under this Act or the rules or the regulations made thereunder,

(c) the promoter is involved in any kind of unfair practice or
irregularities.

(B) the promoter permits the publication of any advertisement or
prospectus whether in any newspaper or otherwise of services
that are not intended to be offered;

Sub-section (3) of Section 7 provides that the Regulatory Authority
may, instead of revoking the registration under Sub-section (1),
permit it to remain in force subject to such further terms and
conditions as it thinks fit to impose in the interest of the allottees,
and any such terms and conditions so imposed shall be binding

upon the promoter.

In the given facts at hand, Regulatory Authority had directed the
appellant to withdraw all such misleading advertisement and
publish advertisement in terms of Section 11(2), thereafter, furnish
an undertaking of compliance. In other words, Regulatory
Authority instead of revoking the registration, imposed certain
terms and conditions, directing withdrawal of the advertisement in
the interest of the allottees, which was duly complied by the

appellant as per his own case.

Further, Section 34 provides functions of the Authority, which,
inter alia, include to register and regulate real estate projects and
real estate agents registered under the Act to ensure compliance of
the obligations cast upon the promoters, the real estate agents
under the Act, the rules and regulations framed thereunder. Section

34 (a), (f) and (g) is extracted:

34. Functions of Authority.-

(a) to register and regulate real estate projects and real estate
agents registered under this Act;
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27.

(f) to ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder;

(g) to ensure compliance of its regulations or orders or directions
made in exercise of its powers under this Act;

The legislature has explicitly cast upon the Regulatory Authority to
ensure compliance of the obligations, inter alia, mandated upon the

promoter and real estate agents.

Section 35 confers powers on the Regulatory Authority to call for
information, conduct investigations either on a complaint or suo
motu. The Regulatory Authority while exercising the powers under
Section 35, shall have the same powers as are vested in a Civil

Court under the Code of Civil Procedure 1908, while trying a suit.

Section 38, further, confers powers on the Regulatory Authority,
inter alia, to impose penalty in regard to any contravention of
obligations cast upon the promoters and real estate agents under the
Act or rules and regulations framed thereunder. The Regulatory
Authority shall be guided by the principles of natural justice and
shall have powers to regulate its own procedure. In other words,
the rigours of Code of Civil Procedure has a limited application in

proceedings before the Regulatory Authority.

Section 61 confers powers to impose penalty upon any promoter,
who contravenes any provision of Act 2016, other than that
provided under Section 3 or Section 4. The provision has to be read
along with Section 38. In other words, for contravention of the
statutory mandate imposed under Section 11(2) by the promoter
would expose such promoter alone and not the agent to penalty in

consonance with Section 61 of Act 2016.

In the given facts, it is not being disputed by the appellant-
promoter that the real estate project launched by them came to be
registered in three stand alone phases, for which different
registration numbers was obtained from Regulatory Authority. It is,
further, not being disputed that appellant had employed the

services of a registered real estate agent to advertise their project
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and solicit investment from general public. It is, further, not
disputed by the appellant-promoter that the agent had not complied
the mandate of Sub-section (2) of Section 11, as the agent had not
published the website address of the Authority and the registration

numbers of each phase of the project.

The Regulatory Authority, upon noticing the mandatory violation
of Section 11(2) of the published advertisement, issued a notice
calling upon the appellant to show-cause. The appellant responded
to the notice and admitted the factum of the advertisement
pertaining to their project, further, admitted, that the real estate
agent, who published the advertisement, was duly engaged by the
appellant. Further, appellant-promoter was fully aware of the
mandate of Section 11(2) as well as Government Order issued
mandating compliance by the promoter while issuing

advertisement/prospectus of the project.

In this backdrop, learned counsel for the appellant finally submits
that since appellant had not issued/published the advertisement,
therefore, appellant cannot be held liable for the penal
consequences, for the acts/omissions of their agent. It is further
submitted that it was open to the Regulatory Authority to penalize
the real estate agent under Section 65 of Act 2016 instead of

proceeding against the appellant under Section 61.

The submission, on careful scrutiny, lacks merit. The legislature
has cast an obligation/duty/responsibility upon the promoter for
complying all obligations, responsibilities and functions under the
provisions of Act 2016, or rules or regulations made thereunder. It
is the function/duty and obligation of the promoter alone that the
advertisement or prospectus issued or published by the promoter
‘shall mention’ the website address of the Authority and the
registration number obtained for the project from the Authority.
The Act 2016 does not obligate or cast upon the real estate agent
an obligation in respect of complying the mandate of Section

11(2). The Regulatory Authority was within its jurisdiction and
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authority to have issued notice to the appellant-promoter for breach

of Section 11(2).

One of the functions of the real estate agent mandated under
Section 10 is that the agent shall not involve in any un-fair trade
practices, including, permitting publication of an advertisement
and services that they are not intended to be offered. In other
words, the publication of an advertisement by the agent, which is
in teeth of Section 11(2) exposes the promoter for consequences
under the Act 2016, including, penal consequences. Section 61
empowers the Regulatory Authority to impose penalty on the
promoter, who contravenes any provisions of the Act or rules or
regulations made thereunder. Section 61 does not refer to real

estate agent.

Section 65, on the contrary, provides for imposition of penalty for
failure to comply with the orders of Regulatory Authority by real
estate agent. The violation/breach of the mandate of Section 11(2)
of Act 2016, exposes the promoter alone for penal consequences
under Section 61. The publishing of misleading advertisement of
the project by the agent is not an ‘order’ of the Regulatory
Authority, therefore, would not expose the real estate agent under
Section 65 for penal consequences. In the given facts, the failure to
comply is of a mandatory provision of Act 2016. The promoter
would be liable under Section 61 of penal consequences for
contravening the provision of Act 2016 and not the agent. The
Regulatory Authority was justified in imposing penalty upon the

promoter.

Further, Section 88 provides that provisions of Act 2016, shall be
in addition to, and not in derogation of, the provisions of any other
law for the time being in force. In other words, The Indian Contract
Act, 1872 (for short, ‘Contract Act’) would be applicable in the
given facts, in so far it relates to the relation between the principal

(promoter) and agent (real estate agent).

Section 182 of the Contract Act defines ‘agent’ and ‘principal’. An

‘agent’ 1s a person employed to do any act for another, or to

10
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represent another in dealings with third person. The person for
whom such act is done, or who is so represented, is called the
‘principal’. The definition of agent is similar and in consonance
with the definition of ‘real estate agent’ as defined under Section
2(zm) of Act 2016, which, inter alia, means any person, who
negotiates or acts on behalf of one person (promoter) in a
transaction of transfer of his plot, apartment or building, as the case
may be, in a real estate project. In other words, an ‘agent’ is one
who is employed by another (principal/promoter); to do any act for

the principal or to represent him in dealings with third person.

Section 185 of the Contract Act provides that no consideration is
necessary to create an agency. Further, the authority of an agent
may be express or implied (Section 186). An agent’s authority is
said to be express when it is given by words spoken or written. An
authority is said to be implied when it is to be inferred from the
circumstances of the case; and things spoken or written, or the
ordinary course of dealing, may be accounted circumstances of the
case (Section 187). Further, Section 188 provides that an agent
having an authority to do an act has authority to do every lawful
thing which 1is necessary in order to do such act. The
misrepresentation of the agent made by acting within the scope and
authority affects the principal, and renders the principal liable for
such misrepresentation. In other words, in the given facts, the act
of publishing the advertisement of the project of the promoter, by
duly appointed agent in violation of legal mandate, was done in the
course of employment/engagement of the agent, then in that event,
the principal/promoter is liable for the acts/omissions of his
agent/servant under Act 2016. It is, thus, clear that the law of
agency applies to ostensible, as well as, actual authority and the
principle of vicarious liability would apply, binding the
principal/promoter for acts/omissions of an agent to both

civil/penal consequences. The question is accordingly, answered.

11

Having due regard to the facts and circumstances of the case, the
appeal being devoid of merit, is hereby dismissed by passing the

following orders:
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(1)  The appellant/promoter to deposit the balance penalty, if any,
with U.P. RERA within 45 days from uploading of the order.

(1)) The Registry to remit the amount deposited by the appellant in
compliance of Section 43(5) of Act 2016 to U.P. RERA.

(i11) The Registrar to supply copy of the order to learned Regulatory

Authority for information and compliance.

Dated: 24.02.2025
Tanveer/- (Devindar Singh Chaudhry) (Suneet Kumar)



