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Hon’ble Mr. Justice, Suneet Kumar, Chairman.

Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

Heard, learned counsel for the parties and perused the record.

The appellant-allottee by the instant appeal has challenged the order
dated 07.03.2022, passed by the Regulatory Authority at Gautam
Budh Nagar, in execution proceedings arisen from Complaint No.
8201816109, whereby appellant was directed to take possession of
the unit instead to refund of the amount deposited along with interest

thereon.

The appellant booked two units in the project, ‘Urbtech Trade
Centre’, situated at Plot No. 35, Block — B, Sector 132, Noida. The
allotment came to be made vide letter dated 26.08.2013 and
09.09.2013, respectively, bearing unit no. IS-701, in IS7 and unit
no0.IS-601, in IS6, admeasuring 148.64 sq. mtr. The total sale
consideration of both the units was at Rs.77,22,480/- and
Rs.91,46,736/-, respectively. The appellant deposited Rs.66,03,495/-
against unit no. IS-701 and Rs.74,29,412.25/- against unit no. IS-601
1.e. Rs.1,40,32,908/- for both the units.

As per terms and conditions of the allotment letter [Clause 17(a)],

the unit was to be handed over within 36 months plus 6 months



grace period i.e. by 26.08.2016/26.02.2017. The project got
inordinately delayed. Aggrieved, appellant filed a complaint on
21.08.2018 under Section 31 before the Regulatory Authority. The
complaint came to be allowed vide judgment and order dated
09.07.2019. The Regulatory Authority directed the respondent to
hand over possession of the units by 30.07.2019, after obtaining
Occupancy/Completion certificate (OC/CC) along with delay
interest. A further direction came to be issued that in the event of
failure, the entire deposited amount along with interest thereon is to

be refunded to the appellant.

Admittedly, OC/CC of the project was not received until 30.07.2019
by the respondent, therefore, respondent, as per the judgment and
order dated 09.07.2019, was required to refund the entire deposited
amount along with interest. The OC/CC of the project came to be
issued on 05.03.2020 i.e. much later.

The appellant aggrieved by the non-compliance of the order of the
Regulatory Authority instituted an execution proceedings, wherein,
the impugned order dated 07.03.2022 came to be passed, directing
the respondent to hand over possession of the unit instead of
complying the judgment and order dated 09.07.2019 for refund of
the deposited amount. The order is under challenge in the present

appeal.

The short question that arises for consideration is whether the
executing authority was justified and within its jurisdiction to have
gone behind the decree dated 09.07.2019, and/or, in the alternative
whether the executing authority was within its jurisdiction to review

the judgment and order dated 09.07.2019 (decree).

The learned counsel for the respondent does not dispute the facts
noted hereinabove, however, submits that the units came to be
cancelled in terms of the agreement on 16.05.2022 and 19.05.2022
respectively 1.e. during the execution proceedings and amount at
Rs.62,75,249/- for unit no. IS 601 and amount at Rs. 57,15,426/- for
unit no. IS 701 1.e. total Rs. 1,19,90,675/- came to be refunded for
both the units.
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It is admitted, deductions from the deposited amounts was made, as
per the terms and conditions of the agreement, however, interest due
on the deposit was also not paid. Learned counsel for the appellant
submits that the deductions towards service tax/GST,
brokerage/commission, 10 percent of the basic sale price was
unwarranted. It 1s submitted that the service tax/ GST, on the
deposit, the respondent must have charged on allotment / sale of the
unit to the subsequent buyer. Further, brokerage/commissions
charged after a lapse of almost 9 years is unwarranted not being part
of the agreement. Further, it 1s submitted that since the respondent-
promoter was at default, therefore, deduction at 10 percent of the
basic sale price from the deposited amount could not have been
made. It is also pointed out that interest has been computed on the
consolidated deposited amount, whereas, as per Section 18(1),
interest is to be computed @ MCLR+1% on deposit of each

installment.

Learned counsel for the respondent does not dispute the proportions
and submits that a fresh computation would be carried out by
respondent and the amount would be refunded. He however, submits
that since the allotment of the units were subsequently cancelled,
therefore, respondent is entitled to make deductions from the
deposited amount in terms of the agreement. The submission lacks
merit. The respondent admits of having not challenged the decree,
accordingly, the decree has attained finality insofar it relates to the
respondent. The rights/liability/obligation under the decree stands
crystallized/frozen. The cancellation of the unit by the promoter
subsequent to the decree is a nullity and would not bind the
appellant/decree holder. The cancellation order of the unit
tantamounts to circumvent the decree by the promoter/judgment
debtor, which is nullity and of no consequence. The appellant is

entitled to seek execution of the decree passed inter se parties.

In view thereof, the appellant is entitled to refund of the entire
deposited amount for both the units, and interest @ MCLR+1%
thereon to be computed by the respondent on each installment since

2013. The respondents are not justified to deduct the amount



towards service tax/ GST, brokerage/ commission, and 10 percent of
the basic sale price from the deposited amount. The executing
authority committed a mistake in reviewing/by-passing judgment
and order 09.07.2019 (decree) in execution proceedings, which is

unsustainable in law. The question is accordingly answered.

12. Having due regard to the facts and circumstances of the case, the

present appeal 1s disposed of by passing following orders:

(1) The impugned order dated 07.03.2022 passed by the
Regulatory Authority, Gautam Budh Nagar, in complaint No.
8201816109, is set aside and quashed.

(1)) The appellant-allottee shall be entitled to refund of entire
amount i.e. Rs.1,40,32,908/- deposited for both the units ( i.e.
unit no. IS 601 and unit no. IS 701). The amount to be paid
within 45 days from the date the order is uploaded on the
portal.

(i11)) The appellant-allottee shall be entitled to interest @
MCLR+1% to be paid on each installment of deposit till the

date of payment.

(iv)  The cost of litigation assessed at Rs.30,000/- to be paid by the
respondent-promoter to the appellant-allottee within the same

period.

Dated: 09.04.2025
Tanveer/- (Devindar Singh Chaudhry) (Suneet Kumar)



