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(Reserved) 
(Court No.2) 

 
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL, 

AT LUCKNOW. 

 

Appeal No. 6/2025 

 

 

 

Gaursons Hi-Tech Infrastructure Pvt. Ltd.                                  ...Appellant. 
Versus 

Surinder Singh Khullar.                                                         …Respondent. 
 
                                                    -------------------- 
 
Hon’ble Mr. Sanjai Khare, Judicial Member. 
Hon’ble Mr. Rameshwar Singh, Administrative Member. 

1. The Appellant has filed the present appeal challenging the Order 

dated 28.09.2024 ['Impugned Order'] passed by the L.d. Uttar 

Pradesh Real Estate Regulatory Authority ['the Authority] in 

Complaint No.NCR144/03/106316/2023, whereby inter alia the 

Appellant has been directed to give possession of unit in question 

and pay delay interest @ MCLR+ 1% on the amount deposited by 

the Complainant for the period 04.08.2022 to the date of receipt of 

OC/CC or date of giving physical possession, whichever is later. 

2.  The brief facts, culled out from the Memo of Appeal are that:- 

2.1 The Appellant, M/s Gaursons Hi-Tech Infrastructure Private 

Limited, is a company incorporated under the Companies Act, 1956. 

The present appeal is preferred through its authorized signatory, Mr. 

Divyanshu Srivastava, Manager, duly empowered by a Board 

Resolution dated 05.07.2024. 

2.2 The Appellant is the developer of the project "Gaur City Mall" 

situated at Plot No. CI-A/GH-01, Sector-04, Greater Noida West, 

Uttar Pradesh ("Project"). The Project was registered with the 
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UPRERA as an ongoing project under Registration 

No.UPRERAPRJ6934 on 31.07.2017. 

2.3 The Respondent booked Unit No. 1722 A, 16th Floor, Type E in the 

said Project. Subsequently, the parties executed an Agreement for 

Sale ("ATS") on 22.06.2019. Under the terms of the ATS, the date 

for delivery of possession was stipulated as 30.06.2020, which 

included a six-month grace period. 

2.4 The Appellant contends that construction was hindered by various 

environmental directives issued by the NGT and the Hon'ble 

Supreme Court regarding air pollution, seeking a 137-day extension. 

Furthermore, pursuant to the Ministry of Housing and urban affairs 

MoHUA advisory dated 13.05.2020 and the 35th meeting of 

UPRERA, a 6-month COVID-19 extension was applicable, shifting 

the revised completion deadline not before 14.05.2021. 

2.5 The Appellant obtained various statutory NOCs (Electrical on 

21.12.2018; Structural on 04.02.2020; Lift on 21.03.2020 & 

28.08.2020; and Fire on 16.05.2021). On 20.05.2021, the Appellant 

applied to GNIDA for an Occupancy/Completion Certificate 

(OC/CC). Under the UPRERA 2019 Office Order (the "7-day 

deemed clause"), the OC was deemed granted on 03.06.2021 due to 

the absence of any rejection from the competent authority. 

2.6 An offer of possession was issued to the Respondent on 07.06.2021. 

Following a dispute, the parties appeared before the Conciliation 

Officer, UPRERA, and entered into a Settlement Agreement dated 

28.09.2021. Under this settlement, the Respondent accepted 

Rs.18,113/- as delay compensation and agreed to take physical 

possession within 45 days. 

2.7 Despite the settlement, the Respondent allegedly delayed taking 

over the unit. Physical possession was eventually handed over to the 

Respondent on 15.10.2023. 

2.8 The Appellant maintains that the execution of the sub-lease deed is 

currently restricted due to a stay by GNIDA, an issue which is sub-

judice before the Hon'ble Allahabad High Court in La Residentia 
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Developers Pvt. Ltd. v. State of UP & Ors. (Writ-C No.6461/2018). 

This was communicated to the Respondent via email on 10.01.2023. 

2.9 Notwithstanding the pending Appeal No. 332/2023 regarding delay 

compensation, the Respondent filed a fresh complaint on 

07.03.2023. The Ld. Authority, vide the Impugned Order dated 

28.09.2024, directed the Appellant to pay interest at MCLR + 1% 

for the period between 04.08.2022 and the date of receipt of OC/CC 

or physical possession. 

2.10 Aggrieved by the said order, which the Appellant terms as 

"erroneous and arbitrary" for failing to consider the valid offer of 

possession and the prior settlement, the Appellant has approached 

this Hon'ble Tribunal. The Appellant further declares that no other 

similar appeal is pending before any other court of law. 

3. The appellant has taken the following grounds for filling Appeal:- 

A. Because the Impugned Order is erroneous and perverse and has been 

passed without due application of mind and contrary to settled law. 

In view of the same, it is respectfully submitted that the Impugned 

Order deserves to be set aside. 

B. Because the Ld. Authority ought to have appreciated that the 

complaint before it was barred by principles of res judicata as the 

Respondent-Complainant on the same cause of action had been 

granted delay compensation. The Respondent, in the year 2021, had 

filed a complaint on the same grounds for seeking delay 

compensation, which had been granted to him by the Order dated 

03.08.2022. The findings of the Order dated 03.08.2022 has been 

questioned in appeal by the Appellant. However, without awaiting 

the outcome of the said appeal and raising the very same grounds 

that were raised earlier, the Respondent filed the complaint in 2023. 

The Ld. Authority ought to have appreciated the aforesaid and not 

entertain the new/subsequent complaint filed by the Respondent. 

C. Because the Ld. Authority, with respect, has erred in holding that the 

offer of possession given by the Appellant to the Respondent on 

07.06.2021 is invalid for the fundamental reason that the L.d. 
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Authority has failed to appreciate the effect of the 2019 Office 

Order, which clearly provides that if the conditions therein are met, 

then the offer of possession on the basis of deemed 

occupancy/completion certificate would be lawful. 

D. Because the Ld. Authority has failed to consider and appreciate that 

the Appellant had received deemed occupancy/completion 

certificate in terms of the 2019 Office Order upon fulfilment of all 

necessary requirements such as obtaining the concerned NOCs and 

making an application for occupancy/completion certificate with the 

competent authority i.e. GNIDA. 

E. Because the Ld. Authority failed to note and consider that the 

Appellant had obtained the Lift NOC on 21.03.2020 & 28.08.2020, 

the Fire NOC on 16.05.2021, the Structural Safety NOC on 

04.02.2020 and Electrical Safety NOC on 21.12.2018 as required 

under the 2019 Office Order and that upon obtaining the said NOCs, 

the Appellant had made an application for occupancy/completion 

certificate with GNIDA on 20.05.2021. Despite these documents 

being on record, the Ld. Authority failed to take cognizance of the 

same. 

F. Because the Ld. Authority failed to appreciate that once GNIDA 

failed to reject or object to the occupancy/completion certificate 

application filed by the Appellant within the period stipulated under 

the 2019 Office Order, it was deemed that the Appellant had been 

granted occupancy/completion certificate as on 03.06.2021. 

Therefore, the offer of possession dated 07.06.2021 was legal and 

valid in accordance with the 2019 Office Order. 

G. Because the Impugned Order, in complete ignorance of the effect of 

the 2019 Office Order, arrives at a conclusion that the offer of 

possession made by the Appellant on 07.06.2021 was invalid and 

therefore, there was delay on the part of the Appellant in handing 

over possession. The Ld. Authority failed to appreciate that the 

Appellant had made a valid offer of possession on 07.06.2021 and 

there was no delay on its part given that timelines stood extended in 

view of force majeure events. Therefore, the grant of compensation 
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@ MCLR + 1% to the Respondent is without any basis and is 

contrary to law. 

H. Because the L.d. Authority completely ignored the vested rights of 

the Appellant under the 2019 Office Order, by virtue of which, the 

Appellant had obtained deemed occupancy/completion certificate as 

on 03.06.2021. As such, the finding in the Impugned Order that the 

offer of possession made by the Appellant on 07.06.2021 was illegal 

is contrary to the policy decision of UP RERA and the rights vested 

with the Appellant and also the Respondent under the 2019 Office 

Order. 

I. Because the L.d. Authority failed to appreciate and consider the 

scope and object of the 2019 Office Order, which had been issued 

by UP RERA in accordance with the Government Order No. 1241/8-

3-17/34 Miscellaneous/2008 dated 31.10.2017 read with the 

amendments to the Building Construction and Development Bye 

Laws 2008 and the Model Building Bye Laws 2016 issued by the 

Government of India under the AMRUT Scheme and the Business 

Reform Action Plan 2017 issued by the Government of India for 

ease of doing business. 

J. Because the Ld. Authority, with utmost respect, applied a 

completely wrong yardstick to determine the legality of the offer of 

possession made by the Appellant. While the 2019 Office Order 

squarely applies to the Appellant, the Ld. Authority erred in 

determining this issue in terms of the Greater Noida Industrial 

Development Area Building Regulations, 1992, which has no 

application to the present case at all. 

K. Because the Ld. Authority failed to appreciate that the 2019 Office 

Order issued by the UP RERA in accordance with the Act makes a 

significant departure from the applicable GNIDA Building 

Regulations for the purposes of determining the validity of a 

possession offer specifically in the context of the Act. The Ld. 

Authority, with due respect, failed to appreciate that in terms of 

Section 89 of the Act, the provisions of the Act including any orders 

or notifications made thereunder, would prevail over any other law 
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in force. This would naturally mean that the provisions of the 2019 

Office Order in so far as deemed occupancy/completion certificate 

is concerned would prevail over the GNIDA Building Regulations. 

L. Because in view of the aforesaid, the Ld. Authority ought to have 

promoter/Protest appreciated that the respondent promoter had 

received deemed occupancy/completion certificate and the offer of 

possession made on 07.06.2021 was in accordance with applicable 

law. Therefore, on this occupancy/completion certificate is 

concerned would prevail over the GNIDA Building Regulations. 

M. Because when it was undisputed that the Appellant had obtained all 

required NOCs and had applied for occupancy/completion 

certificate with GNIDA and that there was no objection/rejection 

from GNIDA within the time stipulated under the 2019 Office 

Order, the Ld. Authority, with respect, erred in holding that the offer 

of possession made by the Appellant on 07.06.2021 was illegal. The 

L.d. Authority, with respect, failed to apply its mind to the material 

on record. On this ground alone, it is submitted that this is a fit case 

for setting aside the Impugned Order. 

N. Because the change in regime brought about by the 2019 Office 

Order was to benefit both the promoters and allottees, and therefore, 

keeping in mind the object behind the AMRUT Scheme and the 

Business Reform Action Plan 2017, and to safeguard the interests of 

all stakeholders, a considered deviation from the norm was made in 

accordance with the objectives of the Act. By not considering the 

scope and operation of the 2019 Office Order, the Ld. Authority has 

failed to give effect to its underlying objectives. This, with respect, 

materially hampers vested rights of the Appellant. 

O. Because it is settled law that any change in regime or law that takes 

away the benefit accrued to a party cannot be with retrospective 

effect. Therefore, the effect of the 2019 Office Order was not altered 

or taken away by any subsequent office order(s) at least in so far as 

the possession offers that were made during its tenure. 
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P. Because the Ld. Authority failed to appreciate the binding precedent 

viz. the Order dated 03.08.2022 passed by the UP RERA in Case No 

ADJ/NCR144/11/85708/2021, whereby it was held that the offer of 

possession made in terms of the 2019 Office Order is legal and valid. 

Q. Because the Ld. Authority failed to appreciate that the deemed 

occupancy/completion certificate obtained by the Appellant was in 

accordance with law and therefore, the finding that the Appellant 

was in violation of Section 11(4) of the Act is erroneous. 

R. Because the Ld. Authority failed to appreciate that the Respondent, 

for reasons best known to him, took physical possession of the Unit 

on 15.10.2023. The delay in taking over possession is not 

attributable to the Appellant and in fact, there is no material or 

evidence brought on record to show that the said delay could be 

stated to be on account of the Appellant. Therefore, in the absence 

of any evidence and in ignorance of the 2019 Office Order, the Ld. 

Authority arrived at the wrong conclusion that the delay in taking 

over physical possession of the Unit was on account of the 

Appellant. 

S. Because the Hon'ble UP RERA, by its order dated 02.11.2022 in 

Complaint No. NCR144/04/92484/2022 titled Brijesh Kumar Gupta 

v. Gaursons Hi-Tech Infrastructure Pvt. Ltd. has held a complaint 

made contrary to the terms of the NDC to be not maintainable. The 

L.d. Authority, with due respect, failed to appreciate the binding 

precedent. 

T. Because the Ld. Authority failed to consider that in so far as 

execution of the sub-lease deed is concerned, the same is a tripartite 

procedure that requires the involvement of GNIDA as it is a 

necessary party for execution of the sub-lease deed. The 

Respondent, being the allottee in possession, was required to 

complete documentation and formalities including payment of 

statutory charges/fees to proceed with execution of the sub-lease 

deed. The Appellant, on the other hand, is required to obtain 

necessary NOCs, which it already has done. However, despite the 

aforesaid, GNIDA has put a hold on execution of sub-lease deeds. 
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This issue is sub-judice before the Hon'ble Allahabad High Court in 

Writ Petition No. 6461 of 2018 titled La Residentia Developers Pvt. 

Ltd. v. State of UP & Ors., where GNIDA is also a party. In terms of 

the interim orders passed by the Hon'ble High Court, the authorities 

have been directed not to take any coercive steps against the 

concerned parties. This fact was duly communicated to the 

Respondent vide the email dated 10.01.2023 and he was informed 

that while the said issue was sub-judice, he must take steps to get 

the ATS registered, which too he has failed to do. Despite the 

aforesaid material on record, the L.d. Authority erred in holding the 

Appellant to be in violation of Section 17 and 18(3) of the Act. 

U. Because the Ld. Authority has incorrectly awarded compensation in 

the impugned order. The Ld. Authority has not even directed any 

inspection of the site before adjudging the quantum of the 

compensation. The compensation has been whimsically awarded 

without any inspection report submitted by the RERA Technical 

team and without appreciating the submissions and documents 

relied upon the Appellant. The Ld. Authority has even not 

considered the factors as enshrined in Section 72 of the Act. It is a 

settled position of law that the Ld. Authority is to adjudge 

compensation under relevant provisions of the Act in accordance 

with the procedure laid down in Sections 71 and 72 of the Act. 

Section 72 of the Act provides guidelines to the Ld. Authority 

regarding factors to be taken into consideration by him for 

adjudicating quantum of compensation present case there is a gross 

violation of such requirements under Section 71 and 72 of the Act, 

and hence the compensation granted to the Respondent is not 

maintainable to the interests of other Allottee(s) who are not part of 

litigation and are in peaceful possession of their respective plots. 

4. In view of above facts and grounds, the appellant has sought the 

following reliefs;- 

(a) Set aside the Impugned Order dated 28.09.2024 passed by 
the L.d. Authority, Gautam Budh Nagar, Uttar Pradesh in 
Complaint No. NCR144/03/106316/2023 bearing title 
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"Surinder Singh Khullar vs. Gaursons Hi-Tech 
Infrastructure Pvt. Ltd." 

(b) Pass any other order or directions as be deemed fit and 
proper in the interest of justice. 

 

5. The respondent has denied the averments made by the appellant in 

memo of appeal and submitted that: 

5.1 The Respondent submits that the Final Order dated 28-09-2024 was 

passed by the learned UP-RERA Authority after a comprehensive 

review of the facts and circumstances. It is contended that the 

Authority exercised its judicial mind, considered evidence from 

both parties, and passed a "speaking order" grounded in settled legal 

principles. 

5.2 The respondent allottee filed the Complaint 

No.ADJ/NCR144/11/85708/2021 through Form-N for 

compensation after the Appellant violated the directions of the 

Hon'ble Conciliation Forum inspite of receiving full & final 

payment on 27-09-2021. And the Respondent filed another 

complaint number NCR144/03/106316/2023 through Form-M for 

delay penalty interest amount at the rate MCLR + 1% for the period 

from 04-08-2022 (i.e. w.e.f. the next day after the final order dated 

03-08-2022 passed by the Learned Adjudicating Officer) till the date 

of legal physical possession with the registry of unit in his favour 

and to direct the Appellant to refrain from charging the maintenance 

amount till the date of legal physical possession with the execution 

of registry of unit, and to provide the pending cutlery set. 

5.3 The 2019 Office Order mentioned by the Appellant is based on the 

provisions of Uttar Pradesh Apartment Act, 2010 that are not 

applicable on Commercial Projects. Moreover, the Gaur City Mall 

being a Commercial Project registered with UP-RERA, is governed 

by the RERA Act and its Rules. Accordingly, possession can be 

handed over only after obtaining the necessary Occupancy 

Certificate, as mandated by Section 11(4)(b) of the RERA Act, 

which is further supported by the clause 7.2 in the Uttar Pradesh 
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Real Estate (Regulation and Development) (Agreement for 

Sale/Lease) Rules, 2018. 

5.4 Deemed completion is not applicable on commercial units. The 

provisions of Uttar Pradesh Apartment Act, 2010 does not apply on 

the Commercial Projects meant for business purposes. 

5.5 Till date the Appellant has not resolved the objections raised by 

GNIDA and failed to provide a legal possession with execution of 

registry of unit in the favour of the Respondent. According to the 

Hon'ble National Consumer Disputes Redressal Commission, New 

Delhi offering possession without occupancy certificate is 

meaningless and it would be considered as paper possession only. 

5.6 The Appellant is fully accountable for delays and failures to fulfil 

own obligations. In the above-mentioned detailed facts and 

background, the Respondent has annexed sufficient evidence to 

substantiate the wrongs and failures of the Appellant such as, 

Sending offer for possession without obtaining necessary occupancy 

certificate and when the work at construction site was nowhere near 

completion and the site was not even safe and habitable, Violation 

of memorandum signed before the Conciliation Forum, UP-RERA, 

Not accepting the Stamp Duty Amount and no cooperation in the 

execution of registry, Sending emails to take possession but refusing 

to handover keys at the site office, Poor maintenance of records, 

repeated accounting errors, waiving-off wrongly levied interest, 

expressing regret and then repeating the same unprofessional 

conduct, Sending detailed procedure for the first time on 2509-2023 

for the key handover after the Respondent filed complaint through 

Form-M but failing to execute registry till date. 

5.7 The No Dues Certificate is provided by the office of the Appellant 

on a fixed printed format. This is a futile attempt by the Appellant 

to shield arbitrary conduct & wrongs and protection from legal 

consequences. 

5.8 The Appellant called the Respondent to sign the Settlement 

Agreement after taking full and final payment as a compulsory 
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requirement to obtain the No Dues Certificate. It was signed on 28-

09-2021 in the office of the Appellant without any witness and 

without any Notary Advocate. 

5.9 This ground is erroneous and not sustainable. The learned UP-

RERA Authority directed the Appellant to pay interest amount at the 

rate MCLR+1% over the amount deposited by the Respondent. The 

Appellant is deliberately and repeatedly misrepresenting the term 

"penalty interest amount" as "delay compensation" for the reasons 

best known to the Appellant. Moreover, the Appellant is fully 

accountable for the delays and failures to fulfil own obligations. The 

Appellant keeps no right to harass the customers and delay the 

execution of registry for an unlimited period. The Appellant was 

supposed to first complete the construction work at site, fulfil the 

legal formalities, resolve objections/disputes with GNIDA, obtain 

OC/CC and then send "Offer for Possession" with Final Demand 

Letter. The Respondent is not supposed to suffer for the wrongs and 

failures of the Appellant. 

5.10 These grounds are erroneous and not sustainable. The learned UP-

RERA Authority directed the Appellant to pay interest amount at the 

rate MCLR+1% over the amount deposited by the Respondent in 

accordance with the Section-18 of RERA Act. The order passed 

under Section-18 of RERA Act by the learned Bench, UP-RERA 

Authority is within its competence. And the interest amount at the 

rate MCLR+1% is considered appropriate and lawful by the Hon'ble 

Allahabad High Court in WRIT C No. 9120 of 2020 titled "Habitech 

Infrastructure Ltd. Versus State of U.P. and Others. 

6. The appellant in rejoinder denies each and every averment contained 

in the objections to the grounds appeal and repeats, reiterates, 

confirms and adopts the contents of the appeal. 

7. Heard Sri Samrat Vaish, learned counsel for the Appellant and Sri 

Surinder Singh Khullar-respondent in person on appeal. 

8. We, therefore, deem it proper to frame the following issues:- 

1. Whether the project of promoter is delayed? 
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2. Whether the Complaint NCR144/03/106316/2023 is 
barred by principle of res judicata? 

3. Whether the appellant is entitled for delay interest from 
the date 04.08.2022 till the date of possession? 

4. Whether the impugned order dated 28.09.2024 passed by 
Real Estate Regulatory Authority in Complaint 
No.NCR144/03/106316/2023 suffers from any illegality 
and perversity? 

9. Answer to Issue No.1:-This issue involves the analysis of fact that 

whether the project of promoter is delayed. 

9.1 It is admitted fact that the respondent allottee Surinder Singh 

Khullar booked a unit No.1722A (Type-E) in Tower-A, having area 

500 sq. ft. in Gaur City Mall Project Greater Noida, Gautam Buddh 

Nagar of appellant Gaursons Hi-Tech Infrastructure Pvt. Ltd. for 

Rs.35,65,000/-. Agreement was executed between the allottee and 

promoter on 22.06.2019. The project is registered with U.P. RERA. 

It has been submitted that the date of completion was 31.12.2019 as 

per clause 7.1 of Agreement, and the grace period of six months (as 

per clause 7.2 of Agreement). Thus, assured date of possession was 

01.07.2020 including six months grace period. The appellant 

promoter issued offer of possession dated 07.06.2021 on the basis 

of deemed OC/CC dated 03.06.2021. As per the settlement 

agreement executed between the promoter and the allottee in 

conciliation forum, the physical possession of the unit was to be 

handed over to the allottee within 45 working days from the date of 

settlement dated 28.09.2021. As per settlement agreement, the 

possession was to be delivered on 12.11.2021 and conveyance deed 

was also to be executed within 15 days from the date of handing 

over of the possession. The appellant promoter did not deliver the 

possession of the unit as per BBA (Builder and Buyer Agreement) 

or as per settlement agreement executed during the conciliation 

proceedings. The allottee has paid entire amount of consideration to 

the appellant promoter till 27.09.2021. 

9.2 Section 11 (4) (b) of the RERA Act, 2016 provides provision that 

promoter is under obligation to provide copy of OC/CC to the 

allottee. Section 11 (4) (b) of the Act is extracted below:- 
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“11. Functions and duties of promoter.—  
(4) The promoter shall— 

 (b) be responsible to obtain the completion certificate or 
the occupancy certificate, or both, as applicable, from the 
relevant competent authority as per local laws or other 
laws for the time being in force and to make it available to 
the allottees individually or to the association of allottees, 
as the case may be;” 

 
9.3 Rule 7.2 of U.P. RERA Rules, 2018 makes provision that promoter 

is under obligation to give offer of possession to the allottee after 

obtaining OC/CC regarding project. Regulation 22 and 23 of the 

Greater Noida Industrial Development Area Building Regulations, 

1992 is extracted below:- 

“22. Notice of completion.—Every owner shall have to submit a 
notice of completion of the building to the Authority 
regarding completion of work described in the building 
permit in the pro forma given in Appendix 5 accompanied 
by three copies of the completion plan. 

 
23. Occupancy certificate necessary for occupation.—No 

building erected, re-erected or altered, shall be occupied in 
whole or part until the issue of occupancy certificate by 
the Chief Executive Officer in the form given in Appendix 
6.  

 
 Provided that if the Chief Executive Officer fails to issue 

the occupancy certificate or send any intimation showing 
his inability to issue such certificate within 30 days of the 
date of receipt of completion certificate, the building may 
be occupied without waiting for such certificate. 
Intimation to this effect shall have to be sent to the 
Authority by the owner before occupying the same.” 

 
9.4 Perusal of above provision clarifies that possession shall not be 

delivered before obtaining OC/CC by the promoter. If Chief 

Executive Officer fails to issue occupancy certificate or send any 

intimation showing his inability to issue such certificate within 30 

days of the date of receipt of completion certificate, the building 

may be occupied without waiting for such certificate. Intimation to 

this effect shall have to be sent to the Authority by the owner before 

occupying the same. Therefore, intimation regarding offer of 

possession/delivery of possession on the basis of deemed OC/CC is 

possible only when concerned authority has not raised any objection 
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to the application of promoter filed to obtain OC/CC within 30 days 

and it is necessary to inform the concerned authority prior to sending 

of offer of possession or the delivery of possession on the basis of 

deemed OC/CC. 

9.5 Section 15-A of the U. P. Urban Planning and Development Act, 

1973 is extracted below:- 

“15-A. Completion certificate.--(1) Every person or body having 
been granted permission under sub-section (3) of Section 
15, shall complete the developments according to the 
approved plan and send a notice in writing of such 
completion to the Authority, and obtain a completion 
certificate from the Authority in the manner prescribed or 
provided in the Bye-laws of the Authority:  

  Provided that if completion certificate is not granted 
and refusal it to grant is not intimated within three months 
after receipt of the notice of completion, it shall be deemed 
that the completion certificate has been granted by the 
Authority.  

 (2)  No person shall occupy or permit to be occupied any 
commercial building or use or permit to be used such 
building or part thereof affected by any work unfit— 

 (a) the completion certificate has been issued by the 
Authority, or  

 (b) Authority has failed for three months after the 
receipt of notice of completion to intimate its refusal of 
grant of the said certificate.  

  Explanation.--For the purposes of this section the 
expression "commercial building" shall have the meaning 
assigned to it in the Uttar Pradesh Municipal Corporations 
Act, 1959.” 

9.6 The respondent allottee has submitted that objections were raised on 

the drawing and documents of promoter by the GNIDA. It has been 

submitted by the respondent allottee that the allottee obtained 

information through RTI dated 28.06.2022 that GNIDA raised 

objections on the application of promoter filed to obtain OC/CC 

which means objections were raised by the GNIDA after filing of 

application for OC/CC by the promoter. In such conditions, 

provisions of deemed OC/CC did not come into operation. It is 

admitted fact that the promoter has not received any OC/CC 

regarding the project. Therefore, it is clear that the project of the 
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appellant promoter is delayed. The Issue No.1 is answered 

accordingly. 

10. Answer to Issue No.2:- This issue involves the application of 

principle of res judicata on Complaint No.NCR144/03/1063/2023 

dated 07.03.2023. 

10.1 For application of the principle of res judicata, it is necessary that 

the matter in issue has already been decided by a competent court 

by final judgment/order. This principle prohibits re-litigating of 

cases or issues between the same parties decided by the competent 

court. It is based on the maxim of nemo debet bis vexari pro una et 

eadem causa (no one should be vexed twice for the same cause). 

Hon’ble Supreme court has laid down the following basic 

ingredients for the application of principle of res judicata in the case 

of Sheodan Singh Vs. Daryao Kunwar, (1966) 3 SCR 300-    

(i)  The matter directly and substantially in issue in the 
subsequent suit or issue must be the same matter which 
was directly and substantially in issue in the former suit;  

(ii)  The former suit must have been a suit between the same 
parties or between parties under whom they or any of them 
claim;  

(iii)  The parties must have litigated under the same title in the 
former suit;  

(iv)  The court which decided the former suit must be a court 
competent to try the subsequent suit or the suit in which 
such issue is subsequently raised; and  

(v)  The matter directly and substantially in issue in the 
subsequent suit must have been heard and finally decided 
by the court in the first suit.   

10.2 It is clear that learned Adjudicating Authority granted delay interest 

in the form of compensation at Rs.2,50,000/- till the date of 

judgment/order dated 03.08.2022. It is also clear that there was no 

occasion available to the promoter to invoke the clause of obtaining 

deemed OC/CC because he claimed deemed OC/CC within 30 days 

from the date of filing of application for obtaining OC/CC before 

the competent authority. It is also clear that the respondent allottee 

has filed copy of information received in response to RTI which 
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clarifies that objections were raised by the competent authority on 

application for OC/CC filed by the promoter, further, promoter 

could not get the OC/CC regarding the project. It is, therefore, also 

clear that delay is continuing even after 03.08.2022. The delay 

interest for the period from 04.08.2022 till possession or OC/CC has 

not been decided by the Adjudicating Officer in the impugned order 

dated 03.08.2022. Therefore, principle of res judicata is not 

applicable on the subsequent Complaint No.NCR144/03/1063/2023 

dated 07.03.2023 as the period of delay interest mentioned in this 

subsequent complaint, is not covered by the judgment/order of the 

Adjudicating Officer dated 03.08.2022. As per proviso to Section 18 

(1) of the Act, 2016 the allottee is entitled to delay interest for every 

month of delay till the handing over the possession at the prescribed 

rate of interest. It is a continuing course of action till the handing 

over of possession. On the basis of above discussion and analysis, 

the principle of res judicata is not applicable on the subsequent 

Complaint No.NCR144/03/106316/2023 filed on 07.03.2023, 

which is subject matter in the present appeal. The Issue No.2 is 

answered accordingly. 

11. Answer to Issue No.3:- This issue involves the analysis of fact that 

whether the appellant is entitled for delay interest from the date 

04.08.2022 till the date of possession or offer of possession after 

OC/CC. 

11.1 The answer to the Issue No.1 clarifies that stand of appellant 

promoter regarding deemed OC/CC dated 03.06.2021 is not 

sustainable because GNIDA had raised objections on the application 

of the appellant promoter filed to obtain OC/CC on 20.05.2021. It 

has been submitted on behalf of the appellant promoter that 

appellant promoter invoked the provisions of deemed OC/CC in 

pursuance of U.P. RERA Office Order dated 16.09.2019, which 

provides invoking of deemed clause on expiry of 7 days from the 

date of filing of application to obtain OC/CC before the concerned 

authority. The law is established on the point that deemed clause 

cannot be invoked before expiry of the period provided in the 

Act/Rule/Regulation governing the law for grant of OC/CC by the 
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competent authority. Office Order issued by U.P. RERA cannot 

supersede/rewrite the period mandated in the Act/Rule/Regulation 

for the said purpose. Therefore, learned Regulatory Authority has 

rightly observed that there is no evidence on record that objections 

raised by the concerned authority GNIDA was removed by the 

appellant promoter and after removal of such defects, OC/CC came 

to be issued for the project by the competent authority i.e. GNIDA. 

11.2 It is, therefore, clear that appellant promoter issued offer of 

possession dated 07.06.2021, without obtaining valid and lawful 

OC/CC. The deemed occupancy certificate was neither operative on 

the date 03.06.2021, nor on the date of issuing offer of possession 

on 07.06.2021, because the mandate time period of 30 days from the 

date of filing of application on 20.05.2021 before the competent 

authority to obtain OC/CC had not lapsed. It is also appropriate to 

mention here that Office Order of U.P. RERA dated 16.09.2019 

regarding deemed OC/CC (para-5 of the RERA order) (referred by 

the appellant promoter) has since been modified by the U.P. RERA, 

vide Office Order dated 14.06.2021 Patrank 4127/U.P. 

RERA/Ka.aa/2021-2022 in light of Section 15A of the U.P. Urban 

Planning and development Act, 1973. Proviso to Section 15-A 

provides that if completion certificate is not granted and refusal to 

grant it, is not intimated within three months after receipt of notice 

of completion, it shall be deemed that completion certificate has 

been granted by the authority. Further, this office order of the RERA 

has clarified that detailed office order Patrank 7316/U.P. 

RERA/Admn/2024-25 dated 29.05.2024 regarding OC/CC, as well 

as, deemed OC/CC. This office order also mentions Regulation 22 

and 23 of GNIDA Building Regulations, 1992. Regulation 23 

prescribes 30 days from the date of filing application for OC/CC. If 

30 days have elapsed and objections have not been 

raised/communicated by the competent authority, then building may 

be occupied without waiting for such certificate. Intimation to this 

effect shall have to be sent to the authority before occupying the 

same. Learned Regulatory Authority has noted the Regulation 22 

and 23 in the impugned order dated 28.09.2024. Above discussion 
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and analysis of facts and law clarify that neither right of promoter 

was matured on or before 07.06.2021 for invoking deemed OC/CC 

clause, nor the offer of possession dated 07.06.2021 was valid. It is 

admitted fact that the order dated 03.08.2022 passed by the 

Adjudicating Officer in Complaint No.ADJ/NCR/144/11/85708/ 

2021 (Surinder Singh Khullar. Vs. Goursons Hi-Tech Infrastructure 

Pvt. Ltd., delay interest in the form of compensation was allowed at 

Rs.2,50,000/- till the date of passing of order dated 03.08.2022. 

Promoter Goursons Hi-Tech Infrastructure Pvt. Ltd., filed an Appeal 

No.332 of 2023 challenging the above order dated 03.08.2022. Later 

on, the appellant promoter withdrew the Appeal No.332 of 2023. 

Therefore,  Appeal No.332 of 2023 was dismissed as withdrawn, 

vide order dated 15.07.2025 of this Tribunal and the amount 

deposited by the promoter in compliance of Section 43 (5) of the 

Act, 2016 was remitted to the concerned account of the learned 

Regulatory Authority with direction to disburse the amount in 

accordance with law. In other words, order of the learned 

Adjudicating Officer dated 03.08.2022 attained finality. The allottee 

Surinder Singh Khullar did not file any appeal challenging the order 

of the Adjudicating Officer dated 03.08.2022. 

11.3 Allottee Surinder Singh Khullar filed subsequent Complaint 

No.NCR144/03/1063/2023 before the Regulatory Authority for 

delay interest from 04.08.2022 till the date of possession or OC/CC. 

Appellant promoter has submitted that the subsequent complaint is 

barred by principle of res judicata as the respondent allottee has been 

granted compensation in the form of delay interest by Adjudicating 

Officer vide order dated 03.08.2022. Answer to Issue No.2 clarifies 

that principle of res judicata is not applicable in this matter because  

delay interest in the form of compensation was granted by the 

Adjudicating Officer till 03.08.2022, whereas, allottee Surinder 

Singh Khullar, filed subsequent Complaint No.NCR144/03/106316/ 

2023 on 07.03.2023 for delay interest from 04.08.2022 till legal 

physical possession of the unit and execution of registered 

conveyance deed of the unit bearing No.1722A (Type-E). The order 

of Adjudicating Officer dated 03.08.2022, did not cover the period 
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of delay interest mentioned in the second/subsequent complaint 

dated 07.03.2023. 

11.4 Respondent allottee has opted to remain in the delayed project. 

Therefore, he can claim delay interest and possession as per the 

provisions of Section 18 (1) of the RERA Act, 2016. Section 18 (1) 

of the RERA Act, 2016 is extracted below:- 

“Section 18. Return of amount and compensation.  
(1) If the promoter fails to complete or is unable to give 

possession of an apartment, plot or building,—  

(a) in accordance with the terms of the agreement for sale or, as 
the case may be, duly completed by the date specified therein; 
or  

(b) due to discontinuance of his business as a developer on 
account of suspension or revocation of the registration under 
this Act or for any other reason,  

 he shall be liable on demand to the allottees, in case the 
allottee wishes to withdraw from the project, without 
prejudice to any other remedy available, to return the amount 
received by him in respect of that apartment, plot, building, 
as the case may be, with interest at such rate as may be 
prescribed in this behalf including compensation in the 
manner as provided under this Act:  

 Provided that where an allottee does not intend to 
withdraw from the project, he shall be paid, by the 
promoter, interest for every month of delay, till the 
handing over of the possession, at such rate as may be 
prescribed.” 

11.5 Perusal of section 18 (1) makes it clear that an allottee is statutorily 

entitled to delay interest for every month of delay till the handing 

over of the possession at such rate as may be prescribed if allottee 

does not intend to withdraw from the project. Answer to Issue No.1 

makes it clear that project is delayed. Objections have been raised 

by the competent authority on the application of the promoter filed 

for obtaining OC/CC. Therefore, promoter cannot invoke the 

provision of deemed OC/CC to deprive delay interest to the allottee. 

The promoter cannot take advantage of its own default.  

11.6 It is admitted fact that promoter Goursons Hi-Tech Infrastructure 

Pvt. Ltd., has not obtained OC/CC of the project in which the 
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allotted unit of the respondent allottee is situated. Respondent 

allottee has received possession of unit on 15.10.2023. As per 

proviso to Section 18 (1) of the RERA Act, 2016, respondent 

allottee is entitled to receive interest for the period beyond 

04.08.2022 till the date of possession. Issue No.3 is answered 

accordingly. 

12. Answer to Issue No.4:- This issue involves whether impugned 

order of Regulatory Authority suffers from any illegality and 

perversity. 

12.1 Answer to Issue No.1 clarifies that project of promoter is delayed in 

which the allotted unit of the allottee is situated. Answer to Issue 

No.2 clarifies that Complaint No.NCR144/03/106316/2023 filed by 

the allottee for possession and delay interest on 07.03.2023 before 

the Regulatory Authority is not barred by the principle of res 

judicata. Answer to Issue No.3 clarifies that the respondent allottee 

has got the possession of the allotted unit on 15.10.2023. As per 

proviso to Section 18 (1) of the RERA Act, 2016, if the allottee 

remains in delayed project, he shall be paid by the promoter interest 

for every month of delay till the handing over of the possession at 

such rate as may be prescribed. Learned Regulatory Authority has 

also directed in the impugned order dated 28.09.2024 for the 

payment of delay interest from 04.08.2022 till the date of 

possession. Therefore, the impugned order dated 28.09.2024 passed 

by the learned Regulatory Authority does not suffer from any 

illegality or perversity. The Issue No.4 is answered accordingly. 

13. Answer to Issue No.1, 2, 3 and 4 clarify that the impugned order 

does not suffer from any illegality or perversity. Therefore, the 

present Appeal No.6 of 2025 filed by the appellant promoter is liable 

to be dismissed. 

14. The Appeal No. 6 of 2025 is hereby dismissed.  

15. The Registry is directed to remit the amount deposited by the 

appellant promoter in compliance of Section 43 (5) of the RERA 
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Act, 2016 to U.P. RERA, Lucknow, for disbursal in accordance with 

law. 

16. No orders as to costs. 

 

                         (Rameshwar Singh)                                       (Sanjai Khare) 

Order date:- 26/02/2026 
RajneeshPS)  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


