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l.

Heard Sri Aakchad Nath, Advocate, holding brief of Sri Nirmit

Srivastava, learned counsel for the appellant.

No one has put in appearance on behalf of respondent. This Tribunal
vide order dated 03.01.2025 had directed to proceed ex-parte against

the respondent.

The present appeal has been instituted against order dated 05.06.2023,
passed by learned Regulatory Authority, Gautam Budha Nagar, arising
from complaint No. NCR144/08/98580/2022 [Neeraj Kumar
Srivastava Vs. Dhanya Promoters Pvt. Ltd (Mahagun Group)],
allowing the complaint, inter-alia, directed that the appellant allottee
shall be entitled to possession of the unit along with delay interest from
06.08.2018 t0 20.07.2021. The appellant is aggrieved by the period for
which the learned Regulatory Authority has granted interest for delay
handing over the possession of the unit and submits that the possession
till date has not been handed over for want of Occupancy

Certificate/Completion Certificate (OC/CC).

The sole question that arise for consideration is as to whether the
appellant is entitled to delay interest till the date of offer of possession
(20.07.2021) or in the alternative till the date of handing over

possession of the unit after receiving OC/CC.

4.1. The facts inter-se parties are not disputed. The appellant applied
for a Flat being unit 2202/22™ Floor, in Tower Ridhi, in the



4.2.

4.3.

4.4.

Project Mahagun Mantra-1, Greater Noida. The application for
booking was made on 08.07.2014 and in pursuant thereof,
Builder Buyer Agreement (BBA) came to be executed on
31.07.2014 for sale consideration at Rs 36,02,242/-. As per the
terms and conditions of the agreement, the project was to be
completed within 42 months plus grace period i.e. on or before
08.06.2018. The consideration was to be paid as per
construction linked plan which the appellant honoured from
time to time. It is noted in the impugned order that the
respondent promoter made an application before the Competent
Authority for obtaining OC/CC on 13.01.2021. In view of the
deeming provision, it was stated by the promoter that deemed
OC/CC came to be obtained, consequently, offer of possession
was made to the allottee on 20.07.2021. It is, in this backdrop,
learned Regulatory Authority has granted delay interest till the

date of offer of possession.

On specific query, learned counsel for the appellant allottee
submits that the offer of possession was defective for want of
OC/CC which has not been obtained by the promoter till date.
In the circumstances, it is submitted that project of the promoter
is incomplete, therefore, the promoter could not have demanded

any further installments.

It 1s further submitted that the application for OC/CC, made by
the promoter was defective for want of requisite No Objections
Certificates (NOCs) from the concerned authorities. The
Competent Authority (GNIDA) vide objections dated
12.08.2021, noted therein, that the promoter, in respect of the
project, has not furnished requisite NOCs 1.e. Architect NOC,
Structural Engineer NOC, Electrical Safety Certifcate as per
provisions of U.P. Apartment Rule-2011, Affidavit of R.-W.H
Central Ground Water Authority/STP Water, Labour Cess
declaration (U.P. Apartment Act 2010) etc. amongst others.

In view thereof, it is submitted that the so called application for

OC/CC was not maintainable/cognizable by the Competent



4.5.

4.6.

Authority for the reason that the relevant clearances/NOCs from
various departments/authorities was not available for the project
on the date of application. In the circumstances, it was open for
the learned Regulatory Authority to have examined the
records/documents with respect to filing of an application for
OC/CC before the competent authority prior to accepting the
version of the promoter of having obtained deemed OC/CC.
Secondly, under the provisions of Act, 2016 and Rules framed
thereunder, there is no provision for offering possession without
the promoter having obtained a valid OC/CC. The offer of
possession can only be made by the promoter after receipt of
OC/CC and or, deemed OC/CC, subject to the provisions of the
Building Bye-Laws/Regulation of the Competent Authority,
duly supported by the NOCs on the relevant authorities.

However, in the instant case the application for the completion
certificate, as per the offer of possession letter dated 20.07.2021,
claims having all the approvals/NOCs viz. fire, lift, etc., but the
same i1s not correct. Having regard to the objection of the
Competent Authority, these facts have also been highlighted in
the decision, rendered by this Tribunal in the case of Shravan
Kumar Vs. Dhanya Promoters Pvt. Ltd (Mahagun Group) in
Appeal No. 919/2021 on 19.05.2023.

Learned counsel for the appellant has categorically pleaded in
paragraphs 7, 11, 12 & 13 of the memo of appeal that the
respondent promoter was not having requisite valid OC/CC,
therefore, offer of possession, made on 20.07.2021 is defective
and deemed OC/CC as asserted by the respondent is
invalid/fraudulent for want of the requisite mandatory NOCs.
The Competent Authority in August 2021 had categorically
noted that the requisite NOCs were not available. In the
circumstances, it is submitted that without having a valid
OC/CC, offer of possession could not have been made. It is
further and categorically stated that till date OC/CC for the

project is not available with the promoter.



The offer of possession has to be followed after the promoter having
obtained OC/CC of the tower in which the unit is situated or the
project. The offer of possession has to be made after obtaining valid
and lawful OC/CC i.e. the OC/CC has to be supported by the required
NOCs viz. Structure Engineering/Fire Safety/Electrical Safety/Lift
Installation etc. In the given facts of the case, on the date of application
made by the respondent promoter for OC/CC, it was not having the
necessary NOCs. In other words, the contention of the respondent that
after three months of the application, since the Competent Authority
had not raised any objection, therefore, the OC/CC would be deemed
to have been obtained, is untenable for the reason that the requisite
NOCs were not available with the respondent for the project, hence,
the application for OC/CC was invalid/defective under the Building
Bye-Laws/Regulations of the concerned Competent Authority. In the
circumstances, the appellant allottee shall be entitled to interest till
handing over possession of the unit after the respondent obtains a valid

and legal OC/CC from the Competent Authority.
The question is accordingly answered.

Having regard to the facts and circumstances, the appeal is allowed by

passing following orders:

(1)  The appellant shall be entitled to interest for the period from
08.06.2018 till valid offer of possession is made by the
respondent promoter after obtaining OC/CC or till the date of
handing over of physical possession of the unit, whichever, is

later.

(i1)  Respondent is directed to issue offer of possession, supported

by OC/CC to the appellant along with demand notice.

(i11) The entitlement to delay interest to the appellant allottee shall
be adjusted against the dues, if any, of the promoter and the

balance amount shall be duly paid to the party which is entitled.

(iv) Impugned order dated 05.06.2023, passed in complaint No.
NCR144/08/98580/2022 [Neeraj Kumar Srivastava Vs. Dhanya



Promoters Pvt. Ltd (Mahagun Group)] shall stand modified to

the extent herein above.

(v)  No order as to costs.

Dated: 05.02.2025
M. Singh/-
(Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)



