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Bench No. 1  
            

THE UTTAR PRADESH REAL ESTATE APPELLATE 
TRIBUNAL 

AT 
              LUCKNOW 

 
Appeal No. 345 of 2022 

 
Anju Verma Singh       ……. Appellant 
 

Versus 
 

M I Builders Private Limited     ……. Respondent 
 
 
 

********** 
 
 
Hon’ble Mr. Justice Suneet Kumar, Chairman. 
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member. 

1. Heard learned counsels for the parties and perused the record.   

2. The appellant-allottee by the instant appeal is assailing the order dated 

14.03.2022 passed by the Real Estate Regulatory Authority, Lucknow (in 

short, ‘RERA Authority’) arising from Complaint No. 

LKO162/09/81261/2021, rejecting the complaint regarding cancellation 

of unit, being a subsequent complaint.  

3.  The facts of the appeal are that respondent launched a project “MI 

Central Park Phase-1” in 2016, wherein, the appellant came to be allotted 

Flat No. 302- 3BHK, Dove Tower on 3rd Floor, admeasuring 1950 Sq. ft. 

on depositing booking amount at Rs. 4,00,000/- through cheque, 

thereafter, an amount at Rs.16,00,000/- came to be deposited on 

17.04.2016. An Allotment Letter dated 04.10.2016 came to be issued 

acknowledging the deposits. Thereafter, Builder Buyer Agreement 

(BBA) came to be executed on the same date i.e. 04.10.2016, wherein, as 

per para-2, it was provided that the allottee shall pay the balance amount 

of the consideration i.e. Rs. 36,21,750/- + taxes in accordance with 

payment plan at the time of possession. The total consideration of the unit 

was at Rs.55,51,786/- + taxes. In other words, after depositing 

Rs.20,00,000/- no further amount was to be deposited until the offer of 
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possession of the unit was to be made (Annexure-A to the BBA).  The 

project was to be completed in 36 months. 

4. It appears thereafter, respondent started raising demands against the terms 

and conditions of the BBA. The following demands came to be made: 

(i) On 29.04.2019 respondent raised a demand at Rs.8,23,499/- 

(ii) On 30.07.2019 an additional demand at Rs.13,30,008/- was raised. 

(iii) On 11.11.2019 an additional demand at Rs.15,37,414/- was raised. 

(iv) On 16.01.2020 a demand at Rs.65,49,146/- was raised, the earlier 

deposit at Rs.20,00,000/- was deliberately not indicated.  

Thereafter, finally a demand at Rs. 71,29,462/- came to be made.   

5.  Aggrieved, appellant was constrained to prefer a complaint bearing 

Complaint No. LKO/162/08/57818/2020, which came to be allowed by 

the learned RERA Authority vide judgment and order dated 06.01.2021, 

directing the respondent to handover possession of the unit to the 

appellant on or before 30.04.2022 along with interest on the deposit. It is 

not in dispute that respondent did not challenge the order, therefore, it 

attained finality, inter se, parties.  

6. It appears that an offer of possession on deemed completion certificate 

came to be made earlier by the respondent on 26.12.2019, through the 

official site was showing 31.10.2021 as the completion date of the 

project. Thereafter, respondent received Completion Certificate (CC) of 

the project on 05.02.2021. After receiving the CC, an offer of possession 

dated 13.02.2021 was issued to the appellant, raising demand at 

Rs.39,85,216/-, wherein, it was also provided that in the event demand is 

not honoured, the agreement of the unit would stand cancelled. In 

response, to the offer of possession, a legal notice dated 23.02.2021 came 

to be issued by the appellant, which was duly acknowledged and replied 

was sent by the respondent on 03.03.2021. The appellant got the loan 

sanctioned on 29.07.2021. However, a demand notice dated 16.06.2021 

came to be issued followed by a final demand notice dated 09.08.2021, 

demanding the amount. Within 10 days, thereafter, i.e. on 18.08.2021, the 

unit came to be cancelled.   
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7. In this backdrop, the question that arises for consideration as to whether 

cancellation of the unit was justified, and/or, whether the appellant-

allottee was willing to honour his commitment towards payment in terms 

of the agreement.    

8. The facts, inter se, parties are not in dispute. The Flat No. 302- 3BHK, 

Dove Tower on 3rd Floor came to be allotted to the appellant-allottee at 

Rs. Rs.55,51,786/-. As per terms and conditions, appellant deposited  

Rs. 20,00,000/- and the final payment of the balance amount, including, 

taxes, was to be paid at the time of possession of the unit. In other words, 

as per terms and conditions of the BBA, the payment was not linked to 

any schedule/construction linked plan. In terms of judgment and order 

dated 06.01.2021, passed by the RERA Authority, the offer of possession 

of the unit was to be made by the respondent on or before 30.04.2021. 

The Completion Certificate came to be issued on 13.02.2021. 

9. As per terms and conditions of the BBA, appellant-allottee was to be 

called upon by the respondent to pay the balance amount on the date of 

offer of possession. It appears that after receiving offer of possession, the 

appellant approached Punjab National Bank for loan, which was duly 

sanctioned on 29.07.2021. The document has been brought on record.  

10.  A final notice dated 09.08.2021 came to be issued calling upon the 

appellant to deposit the outstanding dues towards the unit within seven 

days from the date of receipt of notice. It is also noted therein that lapse 

of almost six months have passed and the appellant is not committed in 

depositing the amount.  

11.  Despite obtaining the loan, the respondent issued by the respondent, 

notice dated 18.08.2021, wherein, it has been stated that in reference to e-

mail dated 12.08.2021 sent by the appellant, attempt was being made to 

arrange loan/finance in respect of the unit and for the first time a request 

for NOC was received by us from any bank in respect of unit. The 

responsibility to arrange for the funds is of the allottee and he is required 

to do so at the time of booking of the unit. (para-10). It further states that 

since appellant has not opted for finance/loan option at the time allotment 

of unit or vide agreement to sale dated 04.10.2016. The said agreement to 

sale and the payment plan cannot be altered unilaterally at appellant’s 
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whims at such belated stage when appellant is required to deposit the 

entire due amount at once (para-11). Further, in subsequent para-12 of 

notice dated 18.08.2021, the respondent categorically stated that the NOC 

sought to be obtained by appellant cannot be granted by us, inter alia, for 

the reason that appellant has made false allegations against the company 

and exchanged correspondences and communications with their staff with 

utmost hostility; deliberately reduced the total outstanding amount liable 

to be paid by the appellant, further, the appellant has categorically stated 

that “he is ready to pay under protest” therefore, the NOC was not issued. 

Relevant paragraphs 10, 11 & 12 of notice dated 18.08.2021 are 

extracted: 

“10. It is also evident from your email dated 12.08.2021 that 
once he notice for cancellation of the allotment was issued to 
you, only then you made attempts to arrange for the 
loan/finance in respect of your unit and hence for the first time, 
a request for NOC was received by us from any bank in respect 
of you unit. The responsibility to arrange for the funds is of the 
allottee and he is required to do so at the time of booking of the 
unit. Whereas, you entered into an agreement to sale and 
booked a unit without making any arrangement of the funds and 
therefore, you have been intentionally delaying the payment of 
outstanding dues on frivolous grounds.  

11. You have not opted for finance/loan option at the time of 
allotment of your unit or vide agreement to sale dated 
04.10.2016. The said agreement to sale and the payment plan 
cannot be altered unilaterally at your whims at such belated 
stage when you are required to deposit the entire due amount at 
once.  

12. You are well aware that the NOC sought to be obtained by 
you cannot be granted by us inter alia, in view of the following 
facts- 

a) You continue to make false allegations against the Company 
and exchange correspondences and communications with our 
staff with utmost hostility.  

b) You have deliberately reduced the total outstanding amount 
liable to be paid by you despite the delay in payment of the 
outstanding dues.  

c) You have yourself clearly stated that you are ‘ready to pay 
under protest’.  

12.  In this backdrop, the undisputed fact that emerges is that after receiving 

the offer of possession on 13.02.2021, the appellant-allottee, in terms of 
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the agreement, made endeavour to obtain loan as the agreement 

categorically mandated that the balance amount towards consideration of 

the unit has to be deposited on possession. It is also not in dispute that the 

loan pursuant thereof was sanctioned on 29.07.2021. It is evident that 

promoter did not honour the judgment and order dated 06.01.2021 passed 

by the RERA Authority and deliberately denied to issue NOC as 

demanded by the Bank. The other reason for cancellation of the unit is 

that an attempt was being made by the appellant to obtain loan from the 

Bank after receiving the offer of possession, which, according to the 

respondent was to be done prior to that on depositing the initial amount in 

2016.   

13.  In nutshell, within five months on offer of possession (13.02.2021) being 

made, bank sanctioned the loan of the outstanding consideration of unit 

on 29.07.2021. It clearly reflects the commitment and intent to pay the 

amount by the appellant. On the contrary, respondent was not prepared to 

co-operate, i.e. reflected from its own document that respondent declined 

to give NOC to the Bank. Further, a willful and deliberate attempt was 

made by the respondent that the appellant is not sanctioned the loan. The 

allotment of the unit came to be cancelled by the respondent hurriedly on 

18.08.2021, i.e. after ten days of the notice dated 9.08.2021.  

14.  In this backdrop, the question that arises is as to whether the appellant 

defaulted by showing no commitment to honour the payment, and or, 

whether the respondent was justified in cancelling the allotment of the 

unit.  

15.  The appellant on receiving the notice for offer of possession, forthwith 

approached the bank for loan, which came to be sanctioned on 

29.07.2021. However, respondent willfully and deliberately decline to 

issue the requisite NOC and hurriedly cancelled the allotment with 

ulterior motive. In the given facts it is not a case of default on the part of 

the appellant-allottee but a deliberate attempt by the respondent-promoter 

to sabotage the loan process. The delay in obtaining the loan is prompt, at 

the most the respondent would have been entitled to interest for the five 

months delay. [Section 19(7) of the Act 2016].   
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16.  From the undisputed facts, it is evident that the respondent has 

malafidely terminated the allotment, though the appellant was willing to 

honour her commitment as per BBA. The loan came to be sanctioned, 

however, it could not be disbursed as the impugned cancellation order 

came to be passed by the allottee to give an impression that the appellant 

was a defaulter, but is not the case, on the contrary respondent forced the 

cancellation upon the appellant.   

17.  In the circumstances, we are of the opinion that the order, cancelling the 

unit by the respondent, is wholly unjustified and not sustainable. The 

question is answered accordingly.   

18.  The appeal is allowed by passing following order:   

(i) The impugned order dated 14.03.2022 passed by the Real Estate 

Regulatory Authority, Lucknow, in Complaint No. 

LKO162/09/81261/2021 and cancellation order dated 18.08.2021 

are set aside and quashed.  

(ii) The respondent-promoter will handover possession of Flat No. 

302- 3BHK, Dove Tower, 3rd Floor in project ‘MI Central Park 

Phase-1’, at Lucknow, to the appellant within 45 days from the 

payment of outstanding dues as on 13.02.2021, after completing 

necessary formalities, including execution of Tripartite Loan 

Agreement.  

(iii) The appellant-allottee shall be entitled to interest on her deposit till 

the date of actual physical possession.  

(iv)  Cost of litigation assessed at Rs.20,000/- to be paid to the 

appellant by the respondent.   

 
    
Dated: 16.01.2025   
Tanveer/-      (Devindar Singh Chaudhry)            (Suneet Kumar) 
 

 


