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1. This appeal has been filed under Section 44 (1) of the Real Estate 

(Regulation and Development) Act, 2016 (‘Act 2016’) by Mrs. Tazeen 

Aisha Afridi (hereinafter referred to as the ‘appellant’) against the order 

dated 11.12.2020 passed by the Adjudicating Officer, U. P. Real Estate 

Regulatory Authority, Lucknow (hereinafter referred to as ‘Adjudicating 

Officer’) in Complaint No. ADJ/LKO162/06/55120/2020, whereby the 

complaint of the appellant for compensation was dismissed by the 

Adjudicating Officer of the Regulatory Authority. 

2. The facts of the case, in brief, are that  the appellant/complainant booked 

Villa P-30 in Shalimar Garden Bay, Sitapur-Hardoi Link Road, Lucknow 

U.P. PIN 226013 vide Allotment/Booking Letter dated 18.10.2017.  Sale 

deed was signed and registered with Sub-Registrar, Sadar II, Lucknow on 

03.10.2019.  Appellant got possession of the aforesaid unit on 11.10.2019 

vide possession letter of the same date with three months’ delay after already 

having paid full amount of Rs.89,95,141.00 on 09.08.2019. 

2.1  Appellant had filed two complaints in respect of Villa P-30, for 

compensation bearing No. ADJ/LKO162/06/55120/2020 dated 25.06.2020 

& ADJ/LKO162/08/58376/2020 dated 17.08.2020 on UP RERA portal.  The 

Adjudicating Officer of the UP RERA, Lucknow had jointly examined both 

the complaints and delivered two separate orders dated 11.12.2020. Though 

the appellant has mentioned both complaint numbers in memo of appeal but 

she has filed certified copy of order dated 11.12.2020 passed in complaint 
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no. ADJ/LKO162/06/55120/2020, and also mentioned the same in relief 

clause, therefore, we shall only consider the issues which were dealt with in 

complaint no. ADJ/LKO162/06/55120/2020 and the same are as follows:- 

“1. Compensation for delay in possession. 

2.Compensation for structural defect or any other defect in 
services within 5 years from possession/completion. 

3.Compensation for failure to discharge duties as per 
Act/Rules/Regulations and Agreement for sale.” 

3. The appellant has challenged the impugned order dated 11.12.2020 passed by 

the Adjudicating Officer of the Regulatory Authority on the following 

grounds:- 

i. Respondent themselves are responsible for delay in receiving the 

payment.  The respondent have not given the break-up of said interest 

amount to appellant that how respondent had calculated and arrived at such 

figure of      2.68 lacs while insisting and taking the said interest amount on 

09.08.2019, hence amount charged as interest lacks of transparency.  

ii. While delivering the order dated 11.12.2020, the Adjudicating Officer 

had relied on unit buyer agreement dated 21.11.2017 submitted by 

respondent whereas the said agreement is not approved under section 4 

(2)(g) of the Act 2016. After existence of said Act 2016, respondent signed 

unit buyer agreement dated 21.11.2017 with appellant without getting its 

draft approved under the Act 2016. 

iii. The unit buyer agreement dated 21.11.2017 submitted by respondent 

is not registered under Section 13 (1) of the Act 2016. 

iv. The said unit buyer agreement dated 21.11.2017 did not mention 

escalation of actual value of Villa P-30 from Rs.36,46,271/- to 

Rs.79,05,095/-, while mentioning other financial inputs therein. It was 

mentioned after  two years by respondent as per clause 33 of the sale deed 

dated 03.10.2019 that “total value of Villa comes to Rs.36,46,217.00 

however actual sale consideration is Rs.79,05095.00”.  Why respondent did 

not disclose the said cost escalation at the time of booking of aforesaid Villa 

on 18.10.2017 and also in the unit buyer agreement dated 21.11.2017 

submitted by the respondent.  
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v. Compensation + interest for three months’ delay in possession  given 

on 11.10.2019 after taking full dues of Rs.89,95,141.00 on 09.08.2019, in 

spite of MDs commitments dated 04.07.2019 that appellant’s Villa P-30 was 

ready to given possession, so MD asked for possession dues also during 

meeting held with MD on 04.07.2019.  Respondent have not denied, 

anywhere in their WS dated 14.10.2020 about the above said commitment of 

MD and the meeting held on 04.07.2019 between appellant and MD.  

vi. Appellant is eligible for compensation under section 18 (1)  (a)  & (3) 

of the act 2016 .  Section 18 (1) (a) speaks if the promoter fails to complete 

or is unable to give possession of an apartment plot or building in 

accordance with the terms of agreement for sale or as the case may be duly 

completed by the date specified.  Appellant’s case comes under “as the case 

may be”  and on the basis of MD’s commitment to handover possession of 

ready Villa P-30 taking possession dues of Rs.49,15,480.00 + interest 

Amount of Rs.2,68,000.00 on 09.08.2019 and handing over possession of 

Villa P-30 to Appellant on 11.10.2019 with three months delay entitle the 

appellant to get compensation for such delay.  It is also violation of Section 

11 (4) of the said Act which has been overlooked by the Hon’ble 

Adjudicating Officer, UP RERA, Lucknow, U.P. 

vii. Compensation under Section 14 (3) of the Act 20016 speaks that in 

case of structural defect, or any other defect in workmanship, quality or 

provision of services or any other obligation of promoter is brought to the 

notice of the promoter within a period of five years by the allottee from the 

date of handing over possession, it shall be the duty to rectify such defects 

without further charge, within 30 days and in the event of promoter’s failure 

to rectify such defects within such time, the aggrieved allottee shall be 

entitled to receive appropriate compensation in the manner as provided 

under the Act. Besides telephonically & personally from 06.12.2019 

onwards, appellant had also sent e-mails on 15.03.2020, 31.05.2020 & 

21.06.2020, mentioning defects to the respondent and respondent had 

acknowledged those defects by sending their e-mail dated 15.03.3030, 

expressing their regret for inconvenience caused, but till date defects are 

continuing.     



4 
 

viii. The Adjudicating Officer, UP RERA, has overlooked the provisions 

of the Section 14 (3) and Section 11 (4) (a) of the Act 2016. 

ix. Due to delayed possession given by the respondent, the appellant was 

compelled to stay in rental accommodation for three months hence 

compensation plus interest for the same. 

x. Benefit of GST @5% effective from 01.04.2019 was not given by the 

respondent on payment of dues of Rs.49,15,580/- on 09.08.2019 respondent 

charged GST 12%.  Hence, excess amount with interest to be refunded by 

respondent + compensation. Villa P-30 is to be considered as “under 

construction” because respondent did not receive “completion certificate” 

from the competent authority and possession of Villa P-30 was also not 

handed over to the appellant, it was handed over on 11.10.2019.  Moreover, 

respondent have not handed over copies of completion certificate and 

occupancy certificate in respect of Villa P-30, till date, to the appellant.  It is 

violation of Section 11 (4) (b) of the Act 2016. 

xi. Compensation + interest  for not giving Villa’s Club facilities till date 

from the date of Villa’s possession on 11.10.2019 after charging Rs. 

50,000.00 on 09.08.2019, Villa club is not operational till date.  

xii. Compensation for not providing shades on Master Bedroom and 

Lounge Balconies for protection of rains and sunrays, inspite of bringing it 

to the notice of respondent by the appellant, it has not been rectified still.  It 

is violation of Section 14 (3) as well Section 11 (4) (a) of the Act 2016. 

xiii. Agreement for sale dated 18.10.2017 – terms and conditions, as well 

as huge cost-escalation of Villa actual value from Rs.36,46,271.00 to Rs. 

79,05,095.00 as per clause 33 of the said Agreement were not disclosed by 

the respondent at the time of booking of Villa P-30 on 18.10.2017.  It was 

disclosed after two years, after taking full dues of Rs.89,95,141.00 from the 

appellant at the time of registration on 03.10.2019.  Why and how, 

respondent have made above huge cost-escalation and why it was not 

disclosed by the respondent at the time of booking of said Villa.  Respondent 

have concealed above vital financial information and terms and conditions 

of agreement for sale for two years from the appellant.  
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xiv. Respondent has deliberately concealed the fact of above huge 

escalation of project cost of said Villa P-30 at the time of booking.  

xv. Respondent has also charged additional amount on account of 

development i.e. Rs.1,34,600.00, Rs.53,840.00 and Rs.53,840.00 under 

heads of EDC (External Development Charges) EEC (External 

Electrification Charges) and IFMS (Interest Free Maintenance Security) 

respectively. Total of such additional charges is Rs.2,42,280.00, over and 

above huge escalation of project cost.  

xvi. The Shalimar KSMB Projects did not disclose all the terms and 

conditions of “Agreement for Sale” dated 03.10.2019 to appellant, while 

taking the booking amount of Rs.8,33,777.00 from us for Villa P-30, vide 

issued receipt number REC0024/04239/17-18 dated 18.10.2017 and 

Shalimar KSMB Projects have kept us in dark about above referred terms 

and conditions for two years.  These were disclosed during the execution of 

Agreement for sale” dated 03.10.2019.  It amounts to lack of transparency, 

concealing its factual status and breach of trust.  

xvii. Respondent have made false commitments for providing facilities, 

such as, shopping complexes and Commercial Centers, School, ATM, Cafe 

& Restaurant inside the Township, at the time of booking on 18.10.2017 and 

now three years are over but these facilities have not been provided inside 

the township by the respondent, as yet.  Their such commitments were also 

endorsed by them in their booklet, title “Shalimar Synergy”, Oct 19, given to 

appellant, still not fulfilled.  

4. The appellant has prayed for (i) Refund of unjustified interest amount 

charged, for which no breakup of calculation was given on the date of 

payment i.e. 09.08.2019 and part payment of dues was not accepted earlier (ii) 

Compensation for delay in possession inspite of MD’s commitments (iii) 

Rental expenses, club facilities, excess GST,CC and OC, (iv) Compensation 

for poor workmanship, poor quality, defects in services etc. (v) Compensation 

for deliberate hidden huge cost escalation blocking appellant better scope of 

negotiation to slash down sale price (vi) Refund of additional charges over 

and above cost escalation (vii) Compensation for deliberate concealing of 

terms and condition of agreement for sale, and (viii) Compensation for false 

commitment and its non fulfillment. 
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5. The respondent filed his objection and submitted that the order of 

Adjudicating Officer, UP RERA, dated 11.12.2020 wherein after considerate 

analysis the Adjudicating Officer has dismissed the complaint filed by the 

appellant, is just and proper. The instant appeal filed by the appellant lacks 

substance and has been merely preferred with oblique motive.  

5.1 The appellant filed complaint before the Adjudicating Officer alleging delayed 

possession, non availability of club, shopping complex, school, ATM, 

structural defect and completion certificate and occupational certificate not 

being provided amongst other things. However, the Adjudicating Officer 

placing reliance on the merits of the case dismissed the complaint as it was 

vague, unsubstantiated and was filed merely to harass the respondent/ 

promoter.  

5.2   The respondent has submitted that the appellant has already taken possession 

of aforementioned unit and even signified her satisfaction thereto. Appellant 

had adequate information about the project, its amenities and the construction 

linked plan, which were also explicitly made clear vide allotment deed and 

sale deed executed by the appellant before taking over the possession. Only 

after being absolutely satisfied with the possession so offered and the 

amenities provided the appellant willfully accepted the offer of possession on 

11.10.2019 and is now fabricating story in the instant appeal by raising such 

baseless averments which were never pointed out by her at the time of taking 

possession. The respondent has placed reliance on the case of Balaji Infinity 

Society v. Balaji Infinity, which is cited below for ready reference:- 

“Since the complainants have already taken the possession of their 
respective apartments, the complaint pertaining to incomplete 
works in their apartment cannot be entertained.” 

5.3 The respondent has further submitted that the appellant also attested a 

declaration dated 11.10.2019 stating that she is completely satisfied with the 

quality and condition of the property and also agreed to company’s condition 

of not being liable towards any complaints regarding any faults/breakages 

found in the villa once the keys are handed over to her. Thus the appeal filed 

by the appellant has no factual basis at all and, therefore, the same is liable to 

be dismissed out rightly.  
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5.4  The appellant by using the misleading facts, cannot abuse the process of law 

by approaching this Hon'ble Tribunal with unclean hands and cannot put a 

blame of its fault on the respondent. The appellant from the date of booking of 

the villa has made repetitive defaults in payment and has violated the terms of 

agreement. The promoter has served numerous reminders with respect to 

amount due but not a single lice has crawled in her ears and, therefore, 

promoter had charged interest on the amount due as per the provision of 

Clause (C) (1) of agreement/allotment agreement executed by the appellant. 

5.5 That, it is apposite to note that timely payment is the essence of agreement as 

per allotment deed.  Demands were duly served to the appellant as and when 

the payments fell due as per the schedule payment stipulated in the Unit Buyer 

agreement and accordingly invoices were issued to the appellant. However, 

these demand invoices were remained unattended and unanswered by the 

appellant on several occasions. Despite of serving reminder and demand 

letters, appellant used to seek extension every now and then by stating vague 

and petty excuses to avoid payments on its due date and as a result of which 

interest was charged on delayed payments as per the policy of allotment deed.  

5.6 Agreement to Sale dated 21.11.2017 was executed amongst the parties, and 

thereafter sale deed was duly executed on 03.10.2019. The averments made by 

the appellant in the memo of appeal are unwarranted and are merely an 

afterthought of the appellant who has read and signed the unit buyer 

agreement and thereafter executed the Sale Deed. 

5.7 The appellant was aware of the charges and total sale consideration of the villa 

and despite of this fact appellant has raised such unwarranted contentions. It is 

pertinent to mention here that a customer only after being absolutely satisfied 

about the market value and sale consideration of the villa, execute an 

Agreement to Sell and Sale Deed. Further, it is the duty of the buyer to be 

aware and has its nexus in the legal maxim "CAVEAT EMPTOR" i. e. let the 

buyer beware, thus, it was the sole duty of the appellant to be well acquainted 

with all the information, before investing such a huge amount. Also, the sale 

amount was explicitly mentioned in the ATS and sale deed, thus averments 

raised by the appellant in the memo of appeal are baseless, vague and 

unwarranted and contentions raised by the appellant after executing sale deed 

is sheer misuse of the provisions of Act, 2016. 
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5.8  As per Clause E (10) of the agreement, the construction was to be completed 

in 36 months. Since the agreement of the unit took place on 27.01.2018, 

therefore, considering the above clause, the possession was to be handed over 

by 27.01.2021. The possession was offered to the appellant on 11.10.2019, 

thus, the total period taken for handing over of the possession comes to be 662 

days which is within the time line prescribed in the above clause which clearly 

states that appellant has filed this appeal with an oblique motive. 

5.9  Further, it is submitted that the appellant has miserably failed to clear her 

overdue balances, which remained persistent throughout, for which various 

cancellation letters were issued to appellant on several occasions. Also, an e-

mail dated 03.07.2019 issuing final cancellation letter was issued to 

respondent due to sheer negligence to revert and deposit dues. However, at the 

request of appellant, cancellation was revoked and thereafter the sale deed was 

executed on 21.09.2019. The overdue amount along with interest was cleared 

on 09.08.2019. The Respondent had to re-process with the cancelled unit and 

complete the pending formalities that were stuck due to cancellation. 

It is pertinent to mention here that the time taken by the respondent is 

reasonable as the paper work for restoring the cancelled villa of the appellant 

was under process and inspite of knowing the fact that earlier the reason for 

cancellation of the unit was delay in payment, appellant again made default in 

payment and for such mistakes the respondent cannot be made liable. Hence 

the averments pertaining to delay in handing over the unit are baseless. 

5.10   Reference needs to be placed on various clauses of the unit buyer agreement 

and point no. 2 of clause E is reproduced below for ready reference:- 

"The possession of the said unit will be given after execution of 
transfer/sale deed, subject to:- 

a. Force majeure conditions 

b. Acquiring all the certificates and approvals from the concerned 
governmental municipal authorities necessary to hand over 
possession of the said unit, 

c. Payment of all amounts due and payable upto the date of 
possession to the developer firm"  

Clause 12: "No claim by way of damages or compensation shall 
lie against the developer firm in case of delay in handing over the 
possession of the unit on accounts of reasons, inter alia, untimely 
payment by the allottees in accordance with the terms of the 
agreement." 
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5.11  It is pertinent to note that possession was offered vide letter dated 

11.10.2019 along with the keys of the said villa and the appellant had 

willfully accepted the possession with complete satisfaction thereto, and 

only after almost half year of taking the possession she has alleged that there 

was such delay. It is pertinent to mention that the appellant had also signed a 

declaration stating therein that she is fully satisfied with the work and has no 

claims whatsoever. The appeal filed by the appellant is frivolous and stands 

with no legs whatsoever whether legal or factual. 

5.12  The appellant is not eligible for any compensation in respect to delay in 

possession under Section 18 of Act, 2016, and the respondent denies the 

averment pertaining to delay in handling over the possession in entirety. No 

delay was ever made on the part of the respondent, it was always the 

appellant who herself failed to clear her dues on time. This fact is further 

substantiated from the judgment of the Adjudicating Officer dated 

11.12.2020. 

 
5.13 The complainant has claimed compensation alleging defects found in the 

villa. The respondent vehemently denies the averments so raised by the 

Appellant, as the same are baseless and unwarranted and not substantiated 

by any documents. Pursuant to taking possession of the villa, the 

complainant personally visited and introspected the constructed 

property/villa and she did not find any discrepancies whatsoever and 

showed complete satisfaction for the work. It is pertinent to mention that the 

complainant also attested a declaration dated 11.10.2019 stating that she is 

completely satisfied with the quality and condition of the property and also 

agreed to company's condition of not being liable towards any complaints 

regarding any faults/breakages found in the villa once the keys are handed 

over to her and in pursuance to point no. 5 of the unit buyer agreement, 

under the heading ‘Possession’, the complainant cannot raise any issue or 

make any claim whatsoever in respect of the property, once she has taken 

possession. However, the sale deed was executed on 03.10.2019, clause 2 

whereof stipulates “That the purchaser has examined the nature of 

construction and quality work of villa and is fully satisfied with it. The 

purchaser herein shall not be entitled to raise any sort of dispute or claims 
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regarding quality of the construction/workmanship or anything or matter 

relating to or incidental to the construction etc of the villa.” 

Thus, appellant now cannot raise the issue of defects once the possession is 

taken. The claims of the Appellant are not tenable and has been rejected by 

the Adjudicating officer. It is pertinent to mention that allegations leveled on 

the respondent are an afterthought with the sole intention to harass the 

respondent. 

5.14 There is no delay whatsoever on the part of the respondent and thus the 

promoter is not liable to pay any compensation for the same. 

5.15 It is submitted that the benefit of tax rebate at the rate of 3% was given to the 

appellant as per the prevalent policies of GST Law. Also, the contentions 

raised by the appellant pertaining to completion certificate are false. The 

respondent had applied for issuance of completion certificate on 26.03.2019 

and obtained completion certificate on 27.11.2019 from the Lucknow 

Development Authority (LDA).  

5.16 It is pertinent to mention here that small club and big club both are fully 

functional and completion certificate has already been obtained, and the same 

is substantiated by the order of Adjudicating Officer. Therefore, the 

respondent is not liable for the payment of any compensation and interest 

whatsoever and thus, the said averments are baseless and misleading. 

5.17 The application for OC/CC was filed along with the reply of the Complaint 

again. The appellant has been merely misusing the jurisdiction to mislead the 

authority for its oblique motives. 

5.18 Contention of the appellant with respect to shades at master bedroom balcony 

and lounge balcony not being provided are not tenable. Shades were never 

the part of the offering and the same was not mentioned in the specifications 

of the project. The specifications/offerings were known to the appellant way 

before taking the possession of the unit and the same are also indicated in the 

unit buyer agreement. It is pertinent to mention here that at the time of taking 

possession, the appellant had personally visited and inspected the constructed 

unit and marked her satisfaction as to condition and quality of the work 

thereto. Contending provisions for the shades are just the additional demands 

of the appellant and the same were never the part of the offering. Thus, 
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respondent is not bound to provide shades as per the agreement; same is 

substantiated by the order of Adjudicating Officer also. Therefore, Appellant 

is not entitled for any compensation for the issue so raised. 

5.19  It is submitted that the costs imposed were according to the predetermined 

schedule exhibited in the unit buyer agreement agreed by the appellant 

thereto. The amounts charged are within the four corner of the agreement and 

the appellant has gone through all the terms and conditions of payment before 

entering into agreement and details of the same are replied herein above and 

same are not reiterated again for the sake of brevity.  

5.20  In reply to the submission of the appellant that there was no cost escalation 

done on the part of the respondent, the respondent submits that the averments 

made by the appellant are completely false as all the costs, prices, taxes, 

charges and interest, each and everything were in accordance with the terms 

and conditions of the agreement to sell and allotment letter, which was duly 

signed and accepted by the appellant and there was no false promise made by 

the respondent. The appellant had filed the present appeal on false averments 

after residing there for a considerable period of time and even after declaring 

at the time of possession that she is completely satisfied with the villa and 

also agreed to company's condition of not being liable after taking the 

possession. 

5.21  Learned counsel for respondent further submits that all the charges, taxes, 

and costs like EDC, EEC, IFMS are charged as per the terms and conditions 

of the agreement to sell and allotment letter and these terms and conditions 

were known to the appellant way before taking possession. The appellant had 

never raised these contentions even at the time of taking the possession, 

hence, the respondent is not at fault as all the charges were in accordance 

with accepted terms and condition of the agreement. 

5.22  The appellant was afforded with enough time to understand the nature of 

work, payments, and interests on overdue payments vide allotment letter, 

ATS and sale deed which was duly executed by her and all the terms and 

conditions, which prevail are based on the terms and conditions signed by 

her. The appellant had taken the possession after giving a declaration letter 

dated 11.10.2019 stating that she is completely satisfied with the quality and 

conditions of the property and also agreed to company's condition of not 
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being liable towards any complaints regarding faults/breakages, once the 

keys are handed over. The appellant is now just fabricating her own story as 

these averments and contentions are vague which are being raised just in air, 

thus the appeal filed by the appellant stands with no legs whatsoever, legal or 

factual, and, therefore, is liable to be set aside in the first place. 

5.23 The contentions raised by the appellant in the appeal are completely false and 

baseless, as the completion certificate has already been obtained. The Hon'ble 

Adjudicating Officer only after relying on merits of the case and arguments 

of both the parties, vide order dated 11.12.2020 dismissed the complaint of 

the appellant. Thus, relying on the facts of the case it is submitted that the 

present appeal filed before this Tribunal is untenable, vague, unsubstantiated 

and baseless, therefore, deserves to be dismissed with cost. 

6.  The appellant filed the reply to the objections of the respondent denying the 

averments made by the respondent and reiterating the averments made in the 

memo of appeal. 

7.  From the pleadings and submissions of the parties, the admitted position of 

the case is that in response to the application dated 11.10.2017 for booking of 

a unit, the appellant was allotted a Villa in Block P bearing unit no. 30 in the 

project of the respondent namely Garden Bay on 18.10.2017. The appellant 

opted for construction linked payment plan. The record reveals that the 

respondent asked the appellant for registration of agreement vide letter dated 

14.04.2018, but the appellant on her own did choose to act upon the request 

of the respondent. 

7.1  The appellant had made repetitive defaults in payment and has violated the 

terms of agreement. Demands were duly served to the appellant as and when 

the payments fell due as per the schedule payment stipulated in the 

agreement, but the same were unattended and unanswered by the appellant on 

several occasions. The promoter has served reminders with respect to amount 

due vide letter dated 06.10.2018, 13.02.2019. Appellant failed to clear 

overdue balances even after the aforesaid letters. The promoter sent 

cancellation/warning letter dated 02.03.2019 to appellant. The respondent 

finally cancelled the allotment of the appellant vide letter dated 19.03.2019. 

However, on the request and proper consent of the appellant (vide letter dated 

19.03.2019) that the remaining dues alongwith delay interest on her will be 
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cleared till March/April 2019, the allotment was restored and the sale deed 

was executed on 21.09.2019 after final payment made by the appellant on 

09.08.2019,  the promoter has to charge interest on the amount due as per the 

terms of the allotment deed executed between the parties.  

7.2  Appellant got possession of the aforesaid unit on 11.10.2019 after signing the 

declaration form on the very same day, in which it is mentioned that she is 

fully satisfied with structure, material and physical quality and condition of 

the unit including the fittings and area of the same as well as the construction 

and finishing work and also agreed to promoter’s condition of not being 

liable towards any complaint regarding any fault, breakages found in the villa 

once the keys are handed over to her and that she has no claims whatsoever 

in this regard. 

7.3  After 6 months from taking possession, the appellant filed complaint before 

the Adjudicating Officer on 25.06.2020 seeking compensation for delay, for 

structural defects and, and for concealment of terms of agreement and not 

fulfilling the same. The appellant has made allegation that the respondent has 

levied extra cost on her and delayed the possession. As per the appellant, she 

had paid total amount of Rs 89,95,141/- till 09.08.2019 against the allotted 

unit, whereas the cost of the unit was Rs. 79,05,095/-. The promoter charged 

the interest arbitrarily. Club facility is not provided and more GST has been 

charged. There are structural defects in the villa. OC/CC has not been 

provided. No shed is provided in the balcony. Shopping complex, 

commercial center, school, ATM, etc. facilities have not been provided. 

7.4 The Adjudicating Officer while dealing with complaint no. 

ADJ/LKO162/06/55120/2020, mentioned that the complainant sought 

approximately Rs. 5 lakhs due to delay in possession of the villa and Rs. 14 

lakhs due to structural defects and for non-fulfillment of duties by the 

opposite party as per law a compensation of Rs 6 lakh has been demanded. 

The Adjudicating Officer further mentioned that the complainant has also 

filed a second complaint against the opposition party on the basis of the same 

facts, complaint no. ADJ/LKO162/08/58376/2020, in which a compensation 

of about Rs 25 lakh has been demanded for giving wrong information and 

about Rs 40 lakh for not following legal duties.  Both the complaints were 

heard together and disposed of by means of two different orders dated 
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11.12.2020. The Adjudicating Officer has concluded that the complainant has 

been living in the unit since December 2019.  Therefore, it can be said that 

the possession has been given within 2 years, whereas in the agreement it was 

stipulated that the possession would be given within 3 years.  Therefore, there 

is no delay in handing over the possession. Further, the complainant’s 

argument is that the possession was given after 3 months of depositing the 

entire amount, in this case the complainant herself is a defaulter due to non-

payment on time, her allotment has also been cancelled. Now the 

complainant can no longer argue for delay that there is a delay of 3 months 

after depositing the amount.  It is not specified in the agreement letter within 

how many days the possession will be given after depositing the entire 

amount. Therefore there is no delay. The possession of the villa has been 

given as per schedule. 

7.5  The Adjudicating Officer dealt with the another issue raised by the allottee 

that the price of the villa was initially quoted as low and later the price of the 

villa was charged higher, therefore, the promoter has given her wrong 

information and hence compensation should be given.  The Adjudicating 

Officer has mentioned that at the time of booking itself, on 20.11.2017, the 

promoter has given the details of the basic price of the villa, taxes applicable 

thereon and additional charges for E.F.M.S./Club etc. to the complainant.  

The original price of the villa is mentioned as Rs.  75,57,800/- and the total 

price including other charges is Rs.  89,66.551/- which included VAT and 

other charges.  Thus, it cannot be said that the promoter has hide any fact.  

Apart from this, any other amount paid by the complainant is the amount of 

penal interest which is imposed in the event of default by the complainant.  

All this process is as per the terms of the Agreement.  Therefore the promoter 

has not given any wrong information. 

7.6  The complainant alleges that the price of the villa was earlier Rs.  

36,46,271/.  Later the price was increased.  Adjudicating Officer observed 

that this fact of the complainant is not supported by any document. Along 

with the allotment, the agreement letter is dated 21.11.2017, on which the 

signature of the allottee is also there.  At page 3, Clause B of the same, the 

price of the villa is marked as Rs 79,05,045/-.  Thus, it is completely wrong 

for the complainant to say that the earlier price of the villa was Rs. 36 lakh.  
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7.7 The Adjudicating Officer mentioned that the money which has been taken from 

the allottee for the club is for lifetime membership. There are two clubs in the 

apartment i.e. one small and other big and both clubs are functional. Allottee 

can take advantage of this.  Swimming pool is said to be present. As per the 

terms of the contract, a separate membership fee is charged for using the 

swimming pool. The complainant has not filed any such document which 

would show that even after the complainant has paid the membership fee for 

the swimming pool, she is prohibited from using it. On the basis of the 

information of the promoter, the Adjudicating Officer noted that the promoter 

has left  space for the restaurant, shop, ATM and school in the project. After 

formation of R.W.A. all allottees can use said facility. Completion certificate 

of the project dated 27.11.2019 has been issued by the competent authority.   

7.8  On the challenge/allegation of the appellant/allottee that the agreement is 

one-sided and cannot be recognized, the Adjudicating Officer mentioned that 

the argument of the allottee is not acceptable. The agreement was executed at 

the time of allotment itself. If the terms and conditions of the contract 

appeared to be one-sided to the allottee then she would not have got the 

allotment done and would not have signed the contract. There is no evidence 

to show that the respondent has forcefully allotted the villa to the allottee. 

The allotment application for the villa has been submitted by the allottee 

herself. The relief in the complaint is also being sought by the allottee on the 

basis of the terms of the agreement. Therefore, it is not justified that only 

those terms and conditions of the contract which are in favor of the allottee 

should be considered and those which are in favor of the promoter should not 

be considered. Thus, the argument of the allottee is not acceptable. 

7.9  On the issue of structural defects the appellant stated that shade has not been 

provided in the balcony of the master bedroom and the lounge balcony.  The 

respondent said that there was no such condition. A balcony is provided in 

front of the master bedroom. Similarly in front of the lodge a balcony has 

also been provided which does not have a shade over it. There is no provision 

for shade over the balcony in the terms of the agreement. Shade should not be 

provided over the balcony so that sunlight and air are available. The 

Adjudicating Officer observed that it cannot be considered a structural defect 

and it is not appropriate to provide compensation for the same. 
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7.10 The Adjudicating Officer concluded that it is clear from the facts that there 

has been no delay by the promoter in handing over the possession of the villa 

in question. As per the terms of the contract, possession has been given 

within the stipulated time. The complainant herself has not paid the 

installments on time and has been a defaulter, due to non-payment even after 

giving repeated notices, her allotment has also been cancelled. Later, the 

allotment was restored after payment of the entire amount including interest.  

No fact has been concealed by the promoter and the work has been done as 

per the terms of the agreement. No structural defects were found in the villa.  

Considering all the circumstances, it is clear that the allottee is not entitled to 

any compensation. The complaint of the allottee is not acceptable and thus 

dismissed the same. 

8.  Heard Mrs. Tazeen Aisha Afridi, the appellant who appears in person, 

assisted by her husband Sri Javed Afridi and Sri Anurag Singh, learned 

counsel for the respondent. 

8.1  For examining the issue involved, first we have to examine the relevant 

provisions of brochure, agreement dated 21.11.2017 executed between the 

parties and its terms and conditions, the payment plan, Clause 2 of the sale 

deed dated 21.09.2019 and the declaration while taking possession, which are 

as follows:- 

In the Brochure of the project the developer has mentioned that “Shalimar is 

proud to introduce a global array of amenities and impeccable rejuvenation 

facilities like state-of-the-art Gymnasium, Swimming pool with Kid’s Area, 

Extended Banquet Halls alongwith exquisite sports complex featuring Lawn 

Tennis & Basketball courts, Cricket Nets & Billiard & Table Tennis halls at 

the Garden Bay Club, hoping to become functional by November, 2019 at 

Shalimar Garden Bay near IIM Lucknow”. 

Payment plan 

SHALIMAR KSMB PROJECTS 

ANNEXURE UNIT BUYER AGREEMENT DATED 21.11.2017 

NAME OF ALLOTTEE/S : Mrs. Tazeen Aisha Afridi 

VILLA NO. : 30 

BLOCK : P 

CARPET AREA : 1455.62 Sq.Ft. 

 



17 
 

PAYMENT SCHEDULE 

PARTICULARS VILLA IFMS OTHER TOTAL C.TOTAL 

BOOKING AMOUNT 744,443 
  

744,443 744,443 

WITHIN 30 DAYS OF BOOKING+ EDC 506,822 
  

506,822 1,251,265 

ON COMMENCEMENT OF EXCAVATION 744,443 
  

744,443 1,995,708 

ON COMMENCEMENT OF PLINTH LEVEL 744,443 
  

744,443 2,740,151 

ON COMMENCEMENT OF GROUND FLOOR SLAB 744,443 
  

744,443 3,484,594 

ON COMMENCEMENT OF FIRST FLOOR SLAB 744,443 
  

744,443 4,229,037 

ON COMMENCEMENT OF INTERNAL PLASTER 744,443 
  

744,443 4,973,480 

ON COMMENCEMENT OF FLOORING 744,443 
  

744,443 5,717,923 

ON COMMENCEMENT OF EXTERNAL PLASTER 744,443 
  

744,443 6,462,366 

ON COMMENCEMENT OF EXTERNAL PAINT+PLC 1,016,665 
  

1,016,665 7,479,031 

OFFER OF POSSESSION + EXTRA CHARGES 426,064 53,840 50,000 529,904 8,008,935 

TOTAL 7,904,095 53,840 50,000 8,008,935 
 

 
UNIT BUYER AGREEMENT 

This AGREEMENT is made at Lucknow on this 21st day of Nov 2017 
between M/s Shalimar KSMB Projects, a partnership firm duly formed 
and registered under Partnership Act, 1932, having its Head Officer at 
6th Floor, Titanium, Shalimar Corporate Park, Plot No. Tender 
Committee/GeM Portal-1, Vibhuti Khand, Gomtinagar, Lucknow-
226010 (U.P.) through its authorized signatory Shri/Smt Ratindra Singh 
son/wife/daughter of Shri S.N. Singh R/OC/CC 9/246, Indira Nagar, 
Lucknow (hereinafter referred to as the ‘DEVELOPER FIRM’ which 
expression shall unless repugnant to the context or meeting thereof, 
mean and include its successors-in-interest and assigns, of the ONE 
PART. 

B. ALLOTMENT 

1. The intending allottee(s) has/have applied to the DEVELOPMENT 
FIRM for the allotment of a PLOT/VILLA no. 30 in Block P measuring 
about Plot area 1346 sq. ft. & Built up Area 1747 sq. ft. in the aforesaid 
“Garden Bay” at I.I.M. Road, Ghaila & Ali Nagar, Lucknow (herein 
referred to as a said project) more and fully described at the foot of this 
agreement, for a total sales consideration of Rs. 79,05,095/- and other 
charges (as applicable, which are payable as and when demanded by the 
Developer Firm) calculated on the basis of plot area, which is 
understood to include pro rata share of the common areas in the Project 
as detailed in Annexure-A, with full knowledge and subject to all the 
laws/notifications and rules applicable to the city of Lucknow in general 
and Township project in particular which have been explained by the 
Developer and understood by him/her/them. 
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C. PAYMENTS 

1. Timely payment as indicated in the payment plan is the essence of the 
allotment. If any installment/payment as per the schedule is not paid 
when it becomes due, the DEVELOPER FIRM will charge interest at the 
Bank Lending Rate not exceeding 18% per annum on the overdue 
balances for the delayed period. However, if the same remains in arrears 
for more than two consecutive months, the allotment will automatically 
stand cancelled without any prior intimation to the Allottee/s and the 
Allottee/s shall have no lien on the said Unit. In such a case, the Earnest 
Money shall stand forfeited and the balance amount paid, if any, will be 
refunded without any interest/ compensation. However, without 
prejudice the developer firm's rights as aforesaid. in exceptional and 
genuine circumstances, the DEVELOPER FIRM may, at its sole 
discretion, condone the delay in the payment exceeding two months by 
charging penal interest as mentioned above on the delayed amount for 
the delayed period along with restoration charges as per the 
DEVELOPER FIRM policy and restore the allotment of the said PLOT 
VILLA in case said PLOT/VILLA has not been re-allotted to someone 
else. In such a situation, an alternate Unit, if available, may be offered in 
lieu of the same. 

2. It is clarified that in default case, if part payment is received from 
Allottee/s, such payment will be first adjusted against the Interest on 
delayed payment till date and then, sequentially against the earliest 
payment due. If after such adjustment, there still remains some default of 
more than 2 months, it will be a fit case for cancellation of the allotment. 

5. The Allottees/s has/have specially agreed that if due to any change in 
the layout plan, the said plan ceases to be in a preferential location, the 
DEVELOPER FIRM shall be liable to refund only the amount of PLC 
paid by the Allottee/s without any interest, damages and /or 
compensation and such refund may be adjusted in the last installment as 
stated herein in the payment plan. If due to change in the lay out plan, 
the said PLOT/VILLA becomes located at Preferential Location, then the 
Allottee/s shall be liable to and agree to pay as demanded by the 
DEVELOPER FIRM additional PLC as applicable. 

8. Service tax on construction development of the Project /said 
PLOT/VILLA will be separately and proportionally borne by the 
Allottee/s over and above Basic price. 

9. The electrification & meter charges etc. for supplying the electricity to 
the respective unit shall be borne by the Allottee/s.  

10. The documentation charges and other legal charges for the purposes 
of booking/allotment/execution and registration of the sale deed of the 
allotted shall be borne by the Allottee/s. 
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11. Various governmental taxes and charges which may be imposed time 
to time shall be borne by the Allottee/s on pro rata basis. 
(Proportionality) 

12. Till such time as full payment of sale price/ other charges/dues/levis/ 
taxes/duties remain unpaid and physical possession is not taken, the 
intending allottee(s) covenants with the Developer that he/she/they shall 
have no objection to the Developer raising finance/loans/securities, from 
the financial institutions against receivable for the development / 
construction of his/her/ their unit. 

E. POSSESSION 

1. That upon completion of development/construction of the said 
PLOT/VILLA excluding Final Finishing (defined herein below), the 
DEVELOPER FIRM shall issue a written offer of possession /final 
demand notice (FDN) to the Allottee/s. "Final Finishing" means & 
include painting (internal & external), polishing, fixing of CP fitting, 
fixtures, fixing of flooring, cleaning etc. It is understood and agreed by 
the Allottee/s that the final finishing of the said VILLA will be subject to 
the full settlement of accounts and completion of all other procedural 
and documentary requirements envisaged herein. 

2. The possession of the said PLOT/VILLA will be given after execution 
of Transfer/Sale-deed, subject to (a) Force Majeure Conditions. (b) 
acquiring all certificates and approvals from the concerned 
governmental and municipal authorities necessary to hand-over 
possession of the said PLOT/VILLA to the Allottee/s and (e) payment of 
all the amounts due and payable by the Allottee/s up to the date of such 
possession including Lump Sum Deposit for Maintenance/IFMS, MRMC 
(defined hereinafter) and stamp duty and other charges etc. to the 
Developer firm. 

5. Upon the Allottee/s taking over the possession of the said Unit, the 
Allottee/s shall not raise any dispute and/or make any clam, whatsoever 
in respect of the said PLOT/VILLA against the DEVELOPER FIRM and 
shall be entitled to use and occupy the said PLOT/VILLA for residential 
purposes without any interference but subject to the terms and 
conditions, stipulations contained herein, provided the Allottee/s 
has/have cleared all dues and the sale/Transfer deed has been executed 
and registered in his/her their favor. 

6. The Allottee/s agree/s and understand/s to sign the standard format of 
possession document/s. Maintenance Agreement etc. as and when called 
upon to sign by the DEVELOPER FIRM and shall abide by its terms and 
conditions. The Allottee/s shall pay the charges towards insurance, 
LSMD/IFMS, MRMC, stamp duty and other charges under various 
heads mentioned herein shall become due immediately. 
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10. The Developer shall endeavor to hand over the possession of the 
Unit to the intending allottee(s) within the agreed time period. If no time 
period is agreed, the standard time period of 36 months from the date of 
start of the construction/development of the VILLAS/PLOTS shall apply 
provided each Installment is paid by the intending allottee(s) in time. 
However, an extension of 6 months after the said period will be allowed 
to the Developer by the allottee(s) in case it is required by the 
Developer. 

Clause (2) of the sale deed dated 21.09.2019 reads as follows:- 

“That the Purchaser has examined the nature of construction and 
quality work of Villa and is fully satisfied with it. The Purchaser 
hereinafter shall not be entitled to raise any sort of dispute or claims 
regarding quality of the construction/workmanship or anything or matter 
relating to or incidental to the construction etc., of the said villa.” 

DECLARATION OF CUSTOMER SATISFACTION 

I Tazeen Aisha Afridi & Junaid Afridi R/OC/CC Flat No. 102, Trinity 
Apartment, Dr. Souza Road, Lalbagh, Lucknow-226001, hereby 
declare that on 11 Day of Oct. 2019 have physically visited & checked 
our Villa No. ‘P-30’ purchased in your “Garden Bay” project. 

I am completely satisfied with structural, material and physical quality 
and condition of the same including the fittings & area of the Villa as 
well as the construction & finishing. 

I hereby also agree to your company’s condition of not being liable 
towards not entertaining any complaints regarding any faults/breakages 
found in the Villa once after the keys handed over to me. 

The rest is found in order and I have no claims whatsoever, in this 
regards.” 

9.  The appellant, feeling aggrieved against the order dated 11.12.2020, passed in 

complaint no. ADJ/LKO162/06/55120/2020, filed the instant appeal seeking 

reliefs indicated in para no. 2.1 hereinabove. 

10.  In order to examine the issue involved in the instant appeal and on the basis of 

the record, first we deem it proper to examine as to whether under the scheme 

of Act 2016 and Rules 2016 (a) any mechanism has been provided for 

determination of the interest for or compensation for delay in handing over 

possession of the apartment/plot to the allottee (b) and/or refund with interest 

including compensation, if allottee does not want to continue/wish to 

withdraw from the project (c) compensation for violation of the provisions of 
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Act & Rules, 2016  and Regulations framed thereunder as well as terms and 

conditions of the agreement. 

11.  The Real Estate (Regulation & Development) Act, 2016  has been enacted to 

establish the real estate regulatory authority for regulation and promotion of 

the real estate sector and to ensure sale of plot, apartment or building, as the 

case may be, or sale of real estate project, in an efficient and transparent 

manner and to protect the interest of consumers in the real estate sector and to 

establish an adjudicating mechanism for speedy dispute redressal and also to 

establish the Appellate Tribunal to hear appeals from the decisions, directions 

or orders of the real estate regulatory authority and the adjudicating officer 

and for matters connected therewith or incidental thereto. The Real Estate 

(Regulation & Development) Act, 2016 delineates functions and duties of 

promoter in chapter 3 and rights and duties of allottees in chapter 4. The Real 

Estate Regulatory Authority has been assigned functions and has been given 

powers as detailed out in chapter 5. 

11.1  The Real Estate (Regulation & Development) Act, 2016 is not only curative 

but also preventive. The powers, roles, domain and jurisdiction of the 

authority as well as adjudicating officer have been clearly defined and 

demarcated by this legislation. The interpretation of the law has to be done 

keeping in view the whole scheme, aim and object of the Act and not in 

isolation. The legislation in its own wisdom has used the word “authority” as 

well as “adjudicating officer” wherever it is required. Furthermore, the 

legislation has clearly, intentionally and suitably used the word penalty or 

interest in case of authority and compensation or interest in case of 

adjudicating officer. 

11.2 The purposes for filing complaints before authority or to the adjudicating 

officer are different-  

(a) The purpose of filing complaints before authority is to seek compliance of 

obligations cast upon promoter, real estate agent or allottee, getting 

directions issued by the authority for compliance of provisions of the Act, 

the rules and regulations thereunder, for initiating penal proceeding 

against the defaulters. 
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(b)  whereas purpose of initiating proceedings before the adjudicating officer 

is to seek compensation in case of violations of provisions of the Act, 

Rules, Regulations & terms and conditions of the agreement. Hence 

depending on the purpose of complaint it is filed either before the 

authority or before the adjudicating officer. 

11.3  The provisions of compensation are provided in sections 12, 14, 18 and 

section 19. The domain of adjudicating officer is restricted to adjudging of 

compensation only in the matters which are covered under these sections. 

11.4  The U.P. Real Estate (Regulation and Developments) Rules, 2016, lays down 

the procedure for filing of complaint with the authority under Rule 33 and 

Rule 34 lays down the procedure for filing the complaint with the adjudicating 

officer.  

11.5  The bare perusal of section 12, 14, 18 and section 19 one will get the picture 

that some of the provisions of these sections provide for compensation and in 

case of failure of the promoter to comply specified obligations, such as section 

12, 14(3), 18(1), 18(2), 18(3) and section 19(4) then these matters come 

within the domain of exercising the power by the adjudicating officer but 

limited to adjudging compensation. 

11.6  Section 18(1) provides some specific obligations of the promoter alongwith 

compensation. Similarly, Section 19(4) provides for certain rights of the 

allottee and in case of violation of the right by the promoter, the allottee shall 

be entitled to claim refund of amount paid alongwith interest at the prescribed 

rates alongwith compensation. As far as adjudging of compensation is 

concerned, it is squarely within the power of the adjudicating officer. 

11.7 The powers such as power to register projects, power to register real estate 

agents, power to issue directions for compliance of obligations, power to 

impose penalty in case of any violation or contravention of the provisions of 

this Act or the rules or regulations made thereunder against any promoter, 

allottee or real estate agent as the case may be is with the authority. 

As far as compliance of obligations by the promoter or real estate agent or 

allottee is concerned it is the function of the authority and not of the 

adjudicating officer. In case the obligation by the promoter, real estate agent 

or allottee is not complied with by any of them, it is violation of the provision 
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of the Act providing that particular obligation and a complaint may be filed 

under section 31 by any aggrieved person seeking order under section 37 from 

the authority to ensure compliance of obligation by the defaulter, being the 

function of the authority under section 34(f).  

Section 34(f) provides specific functions of the authority as under:- 

34.    Functions of Authority.__ 

“The function of the authority shall include 
……. 
(f) to ensure compliance of the obligations cast upon the Promoters, the 
allottees and the real estate agents under this Act and the rules and 
regulations made thereunder 

……..” 
 

The obligation cast upon the promoters, the allottee and the real estate agents 

has been given in various provision of the Act, the rules and regulations. It is 

the function of the authority to ensure compliance of the obligations including 

the obligations of the promoter mentioned in Sections 12, 14, 18 and Section 

19.   

11.8  In case of non-compliance of obligations by the promoter as given in section 

14(1) and 14(2) if the allottee has suffered some loss or injury and intends to 

file compensation application he may do so and file such application for 

compensation with the adjudicating officer who is the sole authority under the 

Act to adjudge compensation. Although sections 14(1) and 14(2) do not 

provide for any kind of compensation specifically, but once the provisions are 

read with Section 18(3) it may initiate compensation proceedings. The power 

under section 18(3) to decide compensation is provided as under: 

18. Return of amount and compensation.— 

 

“(3) If the promoter fails to discharge any other obligations 

imposed on him under this Act or the rules or regulations made 

thereunder or in accordance with the terms and conditions of the 

agreement for sale, he shall be liable to pay such compensation 

to the allottees, in the manner as provided under this Act.” 

This power to adjudge compensation given to the adjudicating officer in 

section 18(3) is general in nature which covers all the obligations cast upon 

the promoter throughout the Act and not only limited to sections 12, 14, 18 
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and section 19 i.e. in case a promoter fails to discharge any other obligation 

imposed on him under this Act or the rules or regulations thereunder or even 

in accordance with the agreement for sale he shall be liable to pay such 

compensation to the allottee in the manner as provided under the Act. 

11.9 The general power given in section 18(3) by implication crystallizes that the 

separate domain of power is to be exercised by the authority and the 

adjudicating officer. Accordingly, the role of the authority extends to any 

other matter as provided under the Act except the power to adjudge 

compensation. 

11.10 Now if we deeply examine section 18 as a whole, the following are the 

express provisions for providing compensation to an Allottee under Section 

18:- 

A. Where the Allottee wishes to withdraw from the project, without 
prejudice to any other remedy available, on demand he shall be liable 
to return the amount received by him in respect of that apartment, 
plot, building, as the case may be, with interest at such rate as may be 
  prescribed   in   this   behalf including compensation in the manner 
as provided under this Act. 

B. The promoter shall compensate the allottees in case of any loss 
caused to him due to defective title of the land, on which the project is 
being developed or has been developed, in the manner as provided 
under the Act. 

C. If the promoter fails to discharge any other obligations imposed on 
him under this Act or the rules or regulations made there under or in 
accordance with the terms and conditions of the agreement for sale, 
he shall be liable to pay such compensation to the allottees, in the 
manner as provided under this Act. 

11.11 As per the provisions of Section 18, compensation can be sought by an 

Allottee in case of defective title of the land, and also if the   promoter fails to 

discharge any other obligations imposed on him under this Act or   the   rules 

  or   regulations   made   there   under    or    in    accordance    with    the 

terms and conditions of the agreement for sale. 

11.12 The word “Any Other” signifies beside these, meaning thereby that apart from 

the delay in possession, any other breach of the terms & conditions of the 

Agreement to sell or breach of the obligations imposed on him by the 

provisions of the Act or Rules shall also be liable to compensate the Allottee. 
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11.13 If we critically analyze the section, we will find that the word ‘compensation’ 

has been used in every sub-section covering almost all the scenario except the 

word compensation has not been used in the case where Allottee decides to 

stay in the project even due to delay in handing over of the possession and he 

shall be paid, by the promoter, interest for every month of delay, till the 

handing over of the possession, at such rate as may be prescribed only.  

11.14 The intention of the legislature was to provide Compensation only to those 

Allottees who exit the project and also regarding defective title and breach of 

agreement to sale and obligations imposed on, by the Act and Rules, but not 

to those who wishes to stay in the project, for them beside the other provision 

of compensation in term of defective title and breach of agreement to sale as 

well as obligations imposed on by the Act and Rules is applicable, but in case 

of delay in handing over of possession ,the Allottee is entitled for only 

INTEREST at a prescribed rate and not “compensation“ as the Suffix 

“including compensation” has not been provided by the Act. 

11.15 Thus the intention of the legislature was clear in providing the compensation 

of delay to only those who exit the project and not to those who wishes to 

stay in the project and apparently while enacting the proviso to Section 18(1), 

the legislature had in mind the findings of the Hon’ble Supreme Court in 

Chief Administrator Huda Vs. Shakuntala Devi, wherein the Hon’ble 

Supreme Court has opined that in case of delayed possession the appreciated 

value of the property is also to be taken as a factor of compensation while 

reducing the quantum of compensation awarded by the national commission. 

Further section 18(1) empowers an allottee to choose or to exercise one of the 

two options mentioned therein i.e. an allottee either can withdraw from the 

project or continue with the project. In case of failure of the promoter to 

complete or give possession as per agreement for sale and for both the 

eventualities specific obligations have been cast on the promoter.   

11.16 On analysis of the provision of Section 71, it is clear that the purpose of 

appointing adjudicating officer by the authority is to adjudge compensation 

under sections 12, 14, 18 and section 19. 

Sub-sections (2) and (3) of section 71 of the Act lay down the procedure to be 

followed for exercising the power to adjudicate, and Section 72 lays down the 
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factors to be taken into account by the Adjudicating Officer for adjudging the 

quantum of compensation or interest. 

11.17  Section 71(3) gives jurisdiction to the adjudicating officer for holding inquiry 

for his satisfaction that the person has failed to comply with the provisions of 

any of the sections 12, 14, 18 and 19. Section 71 (3) reads as under:- 

71.  Power to adjudicate.— 
…………… 
…………… 
“(3) While holding an inquiry the adjudicating officer shall have 
power to summon and enforce the attendance of any person 
acquainted with the facts and circumstances of the case to give 
evidence or to produce any document which in the opinion of the 
adjudicating officer, may be useful for or relevant to the subject-
matter of the inquiry and if, on such inquiry, he is satisfied that the 
person has failed to comply with the provisions of any of the sections 
specified in sub-section (1), he may direct to pay such compensation 
or interest, as the case any be, as he thinks fit in accordance with the 
provisions of any of those sections.” 

The purpose of holding inquiry by the adjudicating officer is to satisfy that 

the person has failed to comply with the provisions of any of these sections 

referred above providing for compensation. Accordingly, he will decide 

compensation keeping in view the factors to be taken into account as 

provided in Section 72. The adjudicating officer has been given powers for 

adjudging compensation. He has not been given any other specific power 

under the Act where other remedies are also available to the allottee in case 

the promoter has failed to comply with the provision of any of sections 12, 

14, 18 and section 19. 

11.18 Section 72 further provides guidance to the adjudicating officer as what 

factors are to be taken into account by the adjudicating officer for adjudging 

the quantum of compensation under section 71. Section 72 reads as under:- 

72. Factors to be taken into account by the adjudicating officer.— 

“While adjudging the quantum of compensation or interest, as the case 
may be, under section 71, the adjudicating officer shall have due regard 
to the following factors, namely:- 

a. the amount of disproportionate gain or unfair advantage, wherever 
quantifiable, made as a result of the default; 

b. the amount of loss caused as a result of the default; 
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c. the repetitive nature of the default; 

d. such other factors which the adjudicating officer considers necessary 
to the case in furtherance of justice.” 

11.19 Thus we may concluded from the above is that if a complainant is successful 

in his/her/its claim for compensation under sections 12, 14, 18 or section 19 

of the Act, the adjudicating officer would adjudge the compensation to be 

paid by the promoter to the aggrieved person. However, despite being under 

an obligation to pay the compensation quantified by the adjudicating officer, 

the promoter fails to pay the compensation, in such a situation, the authority 

would have the jurisdiction to impose penalty and interest on the promoter 

because failure of the promoter to pay compensation would constitute 

contravention of sections 12, 14, 18 or 19 of the Act read with sections 71 

and 72. This consequence would flow despite the fact that the compensation 

can be recovered from the promoter under section 40(1) of the Act read with 

rule 24 of the rules and paid to the complainant. 

11.20 As the purpose of inquiry by the adjudicating officer is to satisfy that the 

person has violated or contravened any of the provisions of sections 12, 14, 

18 and section 19 and then only he will proceed to adjudge compensation. 

For other remedies or relief, the action is to be taken by the authority. The 

purpose of inquiry by the authority is again to see whether the person has 

failed to comply with the provisions of any of the sections in the Real Estate 

(Regulation and Development) Act, 2016 including sections 12, 14, 18 or 19, 

and contravened the provisions of the Act, the rules and regulations made 

thereunder and then it shall proceed to pass such orders including imposition 

of penalty in accordance with the provisions of the Act or rules and 

regulations thereunder. Hence the power to hear the complaints for 

violation or contravention of sections 12, 14, 18 or 19 rests with the both 

the adjudicating officer as well as the authority, but outcome in both the 

cases is different. In case of complaint before the adjudicating officer 

regarding violation/contravention of the provision of the Act, outcome is 

compensation or interest to the allottee and in case of complaint before 

the authority it is either penalty and/or compliance of obligation etc. but 

not compensation. 
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11.21 The adjudicating officer after conducting inquiry regarding failure to comply 

with the provisions of any of these sections 12, 14, 18 or 19 may direct to pay 

such compensation or interest as he thinks fit. He may refer his inquiry report 

regarding his satisfaction that contravention of provision of the Act has taken 

place, to the authority for other remedies available to the promoter, allottee 

and real estate agent under the Real Estate (Regulation and Development) 

Act, 2016, for exercising of power by the authority in respect of imposing 

penalty. 

11.22 If the inquiry is conducted on the basis of complaint or suo-motu by the 

authority and it comes to the conclusion that violation or contravention of any 

of the provision of the Real Estate (Regulation and Development) Act, 2016, 

the rules or regulations thereunder has occurred including any of the sections 

12, 14, 18 or 19 the authority may order for compliance of obligations as 

provided in the Real Estate (Regulation and Development) Act, 2016 and 

may also take other action of imposing penalty. The authority does not have 

the power to decide compensation in case a person has failed to comply with 

the provisions of sections 12, 14, 18 or 19, then the complaint has a right to 

approach the adjudicating officer for adjudging compensation and the 

directions to pay such compensation or interest as think fit by the 

adjudicating officer.  

11.23 The Act nowhere puts any bar on conduct of inquiry by the authority for 

violation of any of sections 12, 14, 18 or 19. The jurisdiction of the 

adjudicating officer is to adjudge compensation to be paid for which he can 

hold his own inquiry regarding person’s failure to comply with any of the 

provisions of sections 12, 14, 18 or 19 and further proceeding to adjudge the 

compensation. In case the complaint is filed regarding violation of any of the 

provisions of the Real Estate (Regulation and Development) Act, 2016 and 

certain relief but NOT the compensation has been sought from the authority 

along with penal action then the authority has powers to hold an inquiry into 

such matter including non-compliance of sections 12, 14, 18 or 19 and the 

applicant shall be at liberty to go to the adjudicating officer and make an 

application for compensation in addition. In case the complaint has been 

made regarding violation of provisions of sections 12, 14, 18 or 19 and 

allottee has sought both relief, penal action and compensation then the 

authority may refer the complaint to the adjudicating officer both for 
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ascertaining whether the person has failed to comply with the provisions of 

any of these sections and also to adjudge compensation to be paid. Based on 

the report of the adjudicating officer regarding failure of the person to 

comply with the provisions of any of these sections, the authority may order 

the relief/remedy as provided in the Real Estate (Regulation and 

Development) Act, 2016 along with penal action. The language of Section 

34(f) is very clear that the function of the authority shall include ensuring 

compliance of the obligations cast upon the promoters, the allottees and the 

real estate agents under this Act and the rules and regulations made 

thereunder. 

The attention can be drawn to Section 38 of the Real Estate (Regulation and 

Development) Act, 2016 regarding powers of the authority. Section 38(1) is 

reproduced as under : 

38. Powers of Authority.— 
 

“(1) The Authority shall have powers to impose penalty or interest, in 
regard to any contravention of obligations cast upon the promoters, the 
allottees and the real estate agents, under this Act or the rules and the 
regulations made thereunder.” 

From the above it is clear that the authority has powers to impose penalty or 

interest in regard to any contravention of obligation cast upon the promoter or 

allottee or real estate agent. This power is about the whole Act without any 

exclusion of sections 12, 14, 18 or 19. So, in case of contravention of 

obligations cast upon the promoters in these sections also the authority has the 

power to impose penalty or interest. This power to impose penalty has not 

been given anywhere to the adjudicating officer in the Act. Adjudicating 

officer is appointed for the sole purpose of adjudging compensation and for 

satisfying himself regarding failure of person to comply with the provisions of 

sections 12, 14, 18 or 19 of the Act so that he may direct the promoter to pay 

such compensation or interest as he thinks fit. It is to be noted that 

compensation proceedings can be brought against promoters not against 

allottee or real estate agent, whereas penalty proceedings can be initiated 

against promoter, real estate agent and allottee. Similarly, directions to 

comply with provisions of the Act and to comply obligation by promoters, 

allottees and real estate agent may be issued by authority but not by 

adjudicating officer. 
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If any application is before the adjudicating officer for compensation, in some 

of the sections specific provisions for compensation have been made as in 

sections 12, 14(3), 18(1), 18(2) and 18(3) read with 19(4). In section 12, the 

penalty proceedings are in the eventuality of sustaining any loss or damage by 

reason of any incorrect, false statement etc. In section 14(3) again, 

compensation shall be payable in the event of promoter’s failure to rectify 

defects. In section 18(1), compensation shall be payable in case of failure of 

the promoter to give possession by the due date specified in agreement for 

sale. Section 18(2) provides compensation to the allottee in case of any loss 

caused to him due to defective title of the land. Section 18(3) is general in 

nature which provides for compensation to the allottee in case of failure of 

promoter to discharge any other obligations imposed on him under this Act or 

the rules or regulations made thereunder or in accordance with the terms and 

conditions of the agreement for sale. 

The allottee may make an application for compensation in case of failure of 

the promoter to meet the obligations cast on him. This compensation is for the 

loss caused as a result of default, amount of disproportionate gain or unfair 

advantage as a result of default, nature of default etc. 

Sections 12, 14, 18 or 19 provide both for certain specified obligations cast on 

promoters and also compensation provisions in case of failure of promoters to 

meet with the obligations. 

Compensation provision has been made in sections 12, 14, 18 or 19 in 

addition to other remedy available to the allottee such as return of amount 

received by the promoter on demand and interest at the prescribed rate. 

Similarly, interest at the prescribed rate is to be paid for every month of delay 

till the handing over of the possession. 

11.24 For the sake of convenience and in order to appreciate the action to be taken in 

case of violation of the provisions of Sections 12, 14, 18 and 19 and 

competent/jurisdiction to take action by the Regulatory 

Authorities/Adjudicating Officer, we deem it proper to draw chart/table as 

under:- 

SECTION/ SUB-SECTION ACTION ON VIOLATION JURISDICTION 

12. Obligations of promoter 
regarding veracity of the 
advertisement or prospectus. 
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Where any person makes an 
advance or a deposit on the basis 
of the information contained in the 
notice advertisement or prospectus, 
or on the basis of any model 
apartment, plot or building, as the 
case may be, and sustains any loss 
or damage by reason of any 
incorrect, false statement included 
therein, he shall be compensated by 
the promoter in the manner as 
provided under this Act: 

a. If any person/allottee sustains any loss 
or damage by reason of any incorrect, 
false statement made in the 
advertisement/brochure, etc. he shall 
be compensated by the promoter.  

Adjudicating 
Officer. 

Provided that if the person affected 
by such incorrect, false statement 
contained in the notice, 
advertisement or prospectus, or the 
model apartment, plot or building, 
as the case may be, intends to 
withdraw from the proposed 
project, he shall be returned his 
entire investment along with 
interest at such rate as may be 
prescribed and the compensation 
in the manner provided under 
this Act. 

a. If the person affected by such 
incorrect, false statement intends to 
withdraw from the proposed project, 
he shall be returned his entire 
investment along with interest at such 
rate as may be prescribed. As far as 
return of entire investment and interest 
at such rate as prescribed is concerned 
nothing is to be adjudged. It is a plain 
and simple relief available to allottee 
and promoter is obligated to return 
the investment alongwith interest as 
prescribed and Authority is well 
within its power under section 34(f) 
to ensure compliance of the 
obligations cast upon the Promoter. 

Authority  
 

 

b. The person shall be compensated in 
the manner provided under this Act. If 
a person makes an application for 
compensation it shall be decided by 
the adjudicating officer. 

Adjudicating 
Officer 

  
 

14. Adherence to sanctioned plans 
and project specifications by the 
promoter. 

   

(1) The proposed project shall be 
developed and completed by the 
promoter in accordance with the 
sanctioned plans, layout plans and 
specifications as approved by the 
competent authorities. 

a. 
 
 
 
 
 

An allottee can file a complaint with 
the Authority in case the promoter 
violates the provisions of sub-section 
(1). The Authority can issue directions 
to the promoter under section 37 read 
with section 34 (f) to adhere to the 
sanctioned plans and 
specifications. The Authority can 
impose penalty under section 61 
and/or section 63 if the promoter does 
not comply with the directions of the 
Authority. 

Authority 
 
 
 
 
 
 
 

(2) Notwithstanding anything 
contained in any law, contract or 
agreement, after the sanctioned 
plans, layout plans and 
specifications and the nature of the 
fixtures, fittings, amenities and 
common areas, of the apartment, 
plot or building, as the case may be, 
as approved by the competent 
authority, are disclosed or furnished 
to the person who agree to take one 
or more of the said apartment, plot 
or building, as the case may be, the 
promoter shall not make…. 
 
 
 
 
 
 
 

a. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The promoter, under section 11 (3) has 
obligation to provide to the allottee 
information relating to sanctioned 
plans, layout plans along with the 
specifications, approved by the 
competent authority. At the same time 
the allottee is entitled to obtain the 
information relating to sanctioned 
plans, layout plans along with the 
specifications, approved by the 
competent authority and such other 
information as provided in this Act or 
the rules and regulations made 
thereunder or the agreement for sale 
signed with the promoter [as per 
provisions of section 19(1)]. 
In case such information is not 
provided by the promoter, allottee 
may approach the Authority 
for directions to the promoter 

Authority 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Authority 
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(i) any additions and alterations in 
the sanctioned plans, layout plans 
and specifications and the nature of 
fixtures, fittings and amenities 
described therein in respect of the 
apartment, plot or building, as the 
case may be, which are agreed to be 
taken, without the previous consent 
of that person: 
 
Provided that the promoter may 
make such minor additions or 
alterations as may be required by 
the allottee, or such minor changes 
or alterations as may be necessary 
due to architectural and structural 
reasons duly recommended and 
verified by an authorised Architect 
or Engineer after proper declaration 
and intimation to the allottee. 
Explanation-For the purpose of this 
clause, "minor additions or 
alterations" excludes structural 
change including an addition to the 
area or change in height, or the 
removal of part of a building, or 
any change to the structure, such as 
the construction or removal or 
cutting into of any wall or a part of 
a wall, partition, column, beam, 
joist, floor including a mezzanine 
floor or other support, or a change 
to or closing of any required means 
of access ingress or egress or a 
change to the fixtures or equipment, 
etc. 
 
(ii) any other alterations or 
additions in the sanctioned plans, 
layout plans and specifications of 
the buildings or the common areas 
within the project without the 
previous written consent of at least 
two- thirds of the allottees, other 
than the promoter, who have agreed 
to take apartments in such building. 
Explanation. -For the purpose of 
this clause, the allottee, irrespective 
of the number of apartments or 
plots, as the case may be, booked 
by him or booked in the name of his 
family, or in the case of other 
persons such as companies or firms 
or any association of individuals, 
etc., by whatever name called, 
booked in its name or booked in the 
name of its associated entities or 
related enterprises, shall be 
considered as one allottee only. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

for compliance of the obligations 
cast upon him. The Authority may 
issue such directions to the promoter 
using its powers under section 37 read 
with section 34 (f).The Authority can 
impose penalty under section 61 
and/or section 63 if the promoter does 
not comply with the directions of the 
Authority.  
 

In case of violation of this 
clause, allottee may approach 
Authority. The Authority may 
issue such directions to the 
promoter using its powers under 
section 37 read with section 34 
(f). The Authority can impose penalty 
under section 61 and/or section 63 if 
the promoter does not comply with the 
directions of the Authority. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(3) In case any structural defect or 
any other defect in workmanship, 
quality or provision of services or 
any other obligations of the 
promoter as per the agreement for 

a. 
 
 
 
 
 

This sub-section is in two parts:- 
The first part deals with rectification 
of structural defect or any other defect 
in workmanship, quality of services or 
any other obligations of the promoter 

Authority  
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sale relating to such development is 
brought to the notice of the 
promoter within a period of five 
years by the allottee from the date 
of handing over possession, it shall 
be the duty of the promoter to 
rectify such defects without further 
charge, within thirty days, and in 
the event of promoter's failure to 
rectify such defects within such 
time, the aggrieved allottees shall 
be entitled to receive appropriate 
compensation in the manner as 
provided under this Act 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

b. 
 

as per the agreement for sale relating 
to such development is brought to the 
notice of the promoter within a period 
of five years by the allottee from the 
date of handing over possession, it 
shall be the duty of the promoter to 
rectify such defects without further 
charge, within thirty days. 
In case this obligation is not fulfilled 
by the promoter, the allottee may 
approach Authority for issuing 
direction for rectification of the defect. 
In the event of failure to implement 
directions of the Authority, penal 
proceedings may be initiated against 
it.  
 
The second part of this sub-section 
deals with entitlement of allottee to 
receive appropriate compensation. In 
the event of promoter's failure to 
rectify such defects within such time, 
the aggrieved allottees shall be 
entitled to receive appropriate 
compensation in the manner as 
provided under this Act. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Adjudicating 
Officer  
 
 
 
 
 
 

18. Return of amount and 
compensation. 

   

(1) If the promoter fails to complete 
or is unable to give possession of an 
apartment, plot or building, -  
 
(a) in accordance with the terms of 
the agreement for sale or, as the 
case may be, duly completed by the 
date specified therein; or  
 
(b) due to discontinuance of his 
business as a developer on account 
of suspension or revocation of the 
registration under this Act or for 
any other reason,  
 
he shall be liable on demand to the 
allottees, in case the allottee wishes 
to withdraw from the project, 
without prejudice to any other 
remedy available, to return the 
amount received by him in respect 
of that apartment, plot, building, as 
the case may be, with interest at 
such rate as may be prescribed in 
this behalf including compensation 
in the manner as provided under 
this Act:  
 
Provided that where an allottee does 
not intend to withdraw from the 
project, he shall be paid, by the 
promoter, interest for every month 
of delay, till the handing over of the 
possession, at such rate as may be 
prescribed. 
 
(2) The promoter shall 
compensate the allottees in case of 
any loss caused to him due to 
defective title of the land, on 
which the project is being 

a. 
 
 
 
 
 
 
 
 
 
 
 
 

b. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

If allottee demands his/her money 
back with interest and same is not 
returned then he may approach the 
Authority for issuing directions to the 
promoter (for which the promoter is 
obliged) to return the amount received 
by it in respect of that apartment, plot, 
building, as the case may be, with 
interest at such rate as may be 
prescribed and in case promoter fails 
to fulfill its obligation and comply 
Authority's directions, penal 
consequences shall follow. 
 
The allottee is also entitled for 
compensation in the manner as 
provided under this Act and for this he 
has to file an application before the 
Adjudicating officer for adjudging 
compensation. 
 
 
 

This is again an obligation on the 
promoter where an allottee does not 
intend to withdraw from the project, 
he shall be paid, by the promoter. 
(There is no provision for 
compensation in this clause.) 
 
This provision relates to 
compensation, if an application is 
made by the allottee in regard to loss 
suffered by him due to defective title 
of land.  

Authority 
 
 
 
 
 
 
 
 
 
 
 
 
 

Adjudicating 
Officer  
 
 
 
 
 
 
 
 

Authority 
 
 
 
 
 

Adjudicating 
Officer  
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developed or has been developed, 
in the manner as provided under 
this Act, and the claim for 
compensation under this sub-
section shall not be barred by 
limitation provided under any law 
for the time being in force. 
(3) If the promoter fails to 
discharge any other obligations 
imposed on him under this Act or 
the rules or regulations made 
thereunder or in accordance with 
the terms and conditions of the 
agreement for sale, he shall be 
liable to pay such compensation 
to the allottees, in the manner as 
provided under this Act 

 

This sub-section generally obliges the 
promoter to pay compensation in case 
of failure to discharge any other 
liability under this Act, that is 
liabilities other than those listed under 
section 18 herein above or under 
section 12 or section 14 or section 19. 
This means that this clause 
of section 18 applies to all types of 
failures on part of the promoter to 
discharge any of the obligations under 
the Act. 
  
If a promoter fails to discharge any 
other obligation imposed upon it under 
this Act or the Rules & Regulations 
made thereunder or even in 
accordance with the agreement for 
sale, it shall be liable to pay 
compensation to the allottee in the 
manner as provided under the Act. 

Adjudicating 
Officer. 

19. Rights and duties of allottees. 
   

(1) The allottee shall be entitled to 
obtain the information relating to 
sanctioned plans, layout plans along 
with the specifications, approved by 
the competent authority and such 
other information as provided in 
this Act or the rules and regulations 
made thereunder or the agreement 
for sale signed with the promoter. 

 

In case the allottee fails to 
receive from the promoter the 
information as mentioned in this sub-
section, the allottee may approach the 
Authority to issue necessary directions 
to the promoter to provide the 
necessary information which 
the allottee is entitled to receive. The 
Authority can issue appropriate 
directions to the promoter under 
section 37 read with section 34 
(f). The Authority may initiate penal 
proceedings against the promoter for 
non-compliance of its directions 
under the provisions of section 
38/61/63 of the Act. 

Authority 

(2) The allottee shall be entitled to 
know stage-wise time schedule of 
completion of the project, including 
the provisions for water, sanitation, 
electricity and other amenities and 
services as agreed to between the 
promoter and the allottee in 
accordance with the terms and 
conditions of the agreement for 
sale. 

 

In case the allottee fails to 
receive from the promoter the 
information as mentioned in this sub-
section, the allottee may approach the 
Authority to issue necessary directions 
to the promoter to provide the 
necessary information which 
the allottee is entitled to receive. The 
Authority can issue appropriate 
directions to the promoter under 
section 37 read with section 34 (f). 
The Authority may initiate penal 
proceedings against the promoter for 
non-compliance of its directions under 
the provisions of section 38/61/63 of 
the Act.  

Authority 

(3) The allottee shall be entitled to 
claim the possession of apartment, 
plot or building, as the case may be, 
and the association of allottees shall 
be entitled to claim the possession 
of the common areas, as per the 
declaration given by the promoter 

 

In case the allottee or association of 
allottees is not given possession of 
apartment, plot or building, or the 
association is not given possession of 
the common areas, the aggrieved 
allottee or the association, as the case 
may be, may approach Authority for 

Authority 
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under sub-clause (C) of clause (1) 
of sub-section (2) of section 4. 

issuing necessary directions to the 
promoter which are binding on it. The 
Authority may initiate penal 
proceedings against the promoter for 
non-compliance of its directions under 
the provisions of section 38/61/63 of 
the Act. 

(4) The allottee shall be entitled to 
claim the refund of amount paid 
along with interest at such rate as 
may be prescribed and 
compensation in the manner as 
provided under this Act, from the 
promoter, if the promoter fails to 
comply or is unable to give 
possession of the apartment, plot or 
building, as the case may be, in 
accordance with the terms of 
agreement for sale or due to 
discontinuance of his business as a 
developer on account of suspension 
or revocation of his registration 
under the provisions of this Act or 
the rules or regulations made 
thereunder. 

 
 
 
 
 
 
 

a. 
 
 
 
 
 
 
 
 
 

b. 

The provisions of section 19 (4) are 
the same as of section 18 (1) relating 
to return of investment of the 
allottee with prescribed rate of interest 
and also payment of compensation by 
the promoter although phrased in 
a different manner. 
 
The allottee can approach 
the Authority for relief of refund 
which is empowered to decide the 
complaint of allottee for return of 
investment with prescribed interest. If 
the promoter does not comply with the 
order of the Authority in this regard, 
the Authority can issue a recovery 
certificate for realizing the payable 
amount from the promoter as arrears 
of land revenue. 
 
The allottee may also file a 
complaint for compensation before 
the Adjudicating Officer which is 
the same relief as provided under 
Section 18(1). 

Authority  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Adjudicating 
Officer 
 

(5) The allottee shall be entitled to 
have the necessary documents and 
plans, including that of common 
areas, after handing over the 
physical possession of the 
apartment or plot or building as the 
case may be, by the promoter. 

 

In case the allottee is not able to get 
necessary documents and plans 
after getting the physical possession of 
the real estate project for which the 
allottee is entitled, he may approach 
the Authority for issuing directions to 
the promoter for providing the 
documents mentioned in 
thissub section. 
The Authority may initiate penal 
proceedings against the promoter for 
non-compliance of its directions under 
the provisions of section 38/61/63 of 
the Act. 

Authority 

(6) Every allottee, who has entered 
into an agreement or sale to take an 
apartment, plot or building as the 
case may be, under section 13, shall 
be responsible to make necessary 
payments in the manner and within 
the time as specified in the said 
agreement for sale and shall pay at 
the proper time and place, the share 
of the registration charges, 
municipal taxes, water and 
electricity charges, maintenance 
charges, ground rent, and other 
charges, if any. 

 

If allottee fails to make necessary 
payments as mentioned in this sub-
section, the promoter may approach 
the Authority for issuing directions to 
the allottee to do the needful. The 
directions of the Authority shall be 
binding on the allottee. 
The Authority may initiate penal 
proceedings against the allottee for 
non-compliance of its directions under 
the provisions of section 38/67 of the 
Act. 
 

Authority 

(7) The allottee shall be liable to 
pay interest, at such rate as may be 
prescribed, for any delay in 
payment towards any amount or 
charges to be paid under sub-
section (6). 

 

This sub-section obliges the allottee to 
pay interest as prescribed in 
the Rules for any delay in payments. 
In case of failure to make such 
payment, the promoter may proceed as 
per the agreement for sale read with 
provisions of the Act and Rules and 
may also approach the authority for 

Authority 
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issuing directions to the allottee. 
The Authority may initiate penal 
proceedings against the allottee for 
non-compliance of its directions under 
the provisions of section 38/67 of the 
Act. 

(8) The obligations of the allottee 
under sub-section (6) and the 
liability towards interest under sub-
section (7) may be reduced when 
mutually agreed to between the 
promoter and such allottee.  

 

The liability of allottee u/S 19(6) & (7) 
may be reduced with mutual 
agreement/settlement.  

No complaint lies 

(9) Every allottee of the apartment, 
plot or building as the case may be, 
shall participate towards the 
formation of an association or 
society or cooperative society of the 
allottees, or a federation of the 
same.  

 

The promoter may approach the 
Authority for appropriate directions to 
the allottee in case he does not abide 
by the provisions of this clause.  
The Authority may initiate penal 
proceedings against the allottee for 
non-compliance of its directions under 
the provisions of section 38/67 of the 
Act.  

Authority 

(10) Every allottee shall take 
physical possession of the 
apartment, plot or building as the 
case may be, within a period of two 
months of the OC issued for the 
said apartment, plot or building, as 
the case may be.  

 

The promoter may approach the 
Authority for directions to the allottee 
for compliance of the obligation cast 
upon him as mentioned in this sub-
section. The Authority may initiate 
penal proceedings against the allottee 
for non-compliance of its directions 
under the provisions of section 38/67 
of the Act.  

Authority 

(11) Every allottee shall participate 
towards registration of the 
conveyance deed of the apartment, 
plot or building, as the case may be, 
as provided under sub-section (1) of 
Section 17 of this Act. 

 

The promoter may approach the 
Authority for appropriate directions to 
the allottee in case he does not abide 
by the provisions of this clause.  
The Authority may initiate penal 
proceedings against the allottee for 
non-compliance of its directions under 
the provisions of section 38/67 of the 
Act.\  

Authority 

S.12, 14, 18 & 19 
 

The Adjudicating Officer has the 
power to award compensation under 
section 18(3) in pursuance to the 
provisions of sections 71 & 
72 in the conditions other than those 
specified in sections 18(1)&(2), if any 
promoter fails to discharge any other 
obligation imposed on it under the Act 
or the rules or regulations made 
thereunder or in accordance with the 
terms and conditions of the agreement 
for sale, (it shall be liable to pay such 
compensation to the allottees, in the 
manner as provided in Section 18(3), 
which covers adjudication of 
compensation under Section 12, 14 & 
19.) 

Adjudicating 
Officer 

SECTION/SUB-
SECTION/RULE 

ACTION FOR ENFORCEMENT 
OF ORDER 

JURISDICTION 

S 40 (1)- Recovery of amounts 
payable by a promoter to an 
allottee 
 
(1) If a promoter or an allottee or a 
real estate agent, as the case may 
be, fails to pay any interest or 
penalty or compensation imposed 
on him, by the adjudicating officer 

Section 40 sub-section (1) has three tracks: 
 
Order of the Authority, order of the 
Adjudicating Officer and the order of the 
Appellate Tribunal. 
If the promoter does not return the amount 
payable to the allottee within the time 
specified in such order, the same can be 
recovered from the promoter as arrears of 

Depending on the 
order: 
 

Authority  
Or 

Appellate Tribunal 
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or the Regulatory Authority or the 
Appellate Authority, as the case 
may be, under this Act or the rules 
and regulations made thereunder, it 
shall be recoverable from such 
promoter or allottee or real estate 
agent, in such manner as may be 
prescribed as an arrears of land 
revenue. 
 
Rule 23. Subject to the provisions 
of sub-section (1) of section 40, the 
recovery of the amounts due as 
arrears of land revenue shall be 
carried out in the manner provided 
in local laws. 
 

land by issuing a recovery certificate to the 
concerned Collector in the matter. 
The allottee has to move an application for 
the enforcement of the said order using the 
facility provided by the Authority or the 
Appellate Tribunal, as the case may be. 
Appellate Tribunal may direct that 
recovery certificate in pursuance of its 
order shall be issued by the Authority or 
the Adjudicating Officer, as the case may 
be. 

S 40 (2). Enforcement of orders 
other than money orders:  
 
If any adjudicating officer or the 
Regulatory Authority or the 
Appellate Tribunal, as the case may 
be, issues any order or directs any 
person to do any act, or refrain from 
doing any act, which it is 
empowered to do under this Act or 
the rules or regulations made 
thereunder, then in case of failure 
by any person to comply with such 
order or direction, the same shall be 
enforced, in such manner as may be 
prescribed. 

Rule 24. For the purpose of sub-
section (2) of section 40, every 
order passed by the adjudicating 
officer, regulatory authority or 
Appellate Tribunal, as the case may 
be, under the Act or the rules and 
regulations made thereunder, shall 
be enforced by the adjudicating 
officer, regulatory authority or the 
Appellate Tribunal in the same 
manner as if it were a decree or 
order made by the principal civil 
court in a suit pending therein and it 
shall be lawful for the adjudicating 
officer, regulatory authority or 
Appellate Tribunal, as the case may 
be, in the event of its inability to 
execute the order, send such order 
to the principal civil court, to 
execute such order either within the 
local limits of whose jurisdiction 
the real estate project is located or 
in the principal civil court within 
the local limits of whose 
jurisdiction the person against 
whom the order is being issued, 
actually and voluntarily resides, or 
carries on business, or personally 
works for gain. 

The provisions of section 40 sub-section (2 
) and  rule 24 have three tracks: 
The Authority, the Adjudicating 
Officer and the Appellate Tribunal are 
empowered to enforce their orders or 
directions in the same manner as if these 
are decrees of a Principal Civil Court in a 
suit pending before it. 
The allottee/complainant has to move an 
application for enforcement of the order 
under question before the Authority or the 
Adjudicating Officer or the Appellate 
Tribunal, as the case may be 

Authority  
Or 

Adjudicating 
Officer  
Or 

Appellate Tribunal 
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11.25 The domain of exercising powers by the authority and the adjudicating officer 

are different. If the purpose of complaint is compensation then it is the 

adjudicating officer not only in respect of sections 12, 14, 18 or 19 but also 

on failure of promoter to fulfill his obligations in any other provisions of the 

Act or the rules or regulation made there under or as per terms and condition 

in the agreement for sale as mentioned in Section 18(3) giving sweeping 

powers to the adjudicating officer for deciding compensation in the 

eventuality of failure of promoter to fulfill the obligations. If the purpose of 

complaint is to initiate penal proceedings against the defaulting promoter, 

real estate agent or allottee, then the power to entertain such complaints vest 

with the authority. Similarly in case of failure of promoter to fulfill any 

obligations cast on him, the complainant may also make a request to the 

authority for ensuring compliance of the obligations by the promoter, real 

estate agent or allottee, including the compliance of obligations of promoters 

mentioned in sections 12, 14, 18 or 19 except the power to adjudge 

compensation. The power to file complaint for prosecution in certain cases 

also vests with the authority and not with the adjudicating officer. The 

cognizance of offence under the Act can be taken only on a complaint made 

in writing by the authority or by any officer authorized for this purpose. 

11.26 In the eventuality of failure of promoter to give possession in accordance with 

the terms and conditions of agreement for sale, the allottee has two options:- 

1.  Where allottee wishes to withdraw from the project - 

the promoter shall be liable on demand to the allottee without prejudice to 

any other remedy available to return the amount received by him with 

interest at the rate as may be prescribed. In this case there are two 

obligations of the promoter:- 

a.  to return of the amount received by him along with interest at the 

prescribed rates; 

b.  to make payment of compensation in the manner as provided under 

this Act. 

2.  In case allottee doesn’t intend to withdraw – 

a.   in this case allottee shall be paid by the promoter interest at the  

prescribed rates for every month of delay till the handing over of 

possession at the rate as may be prescribed. 

b.   In the second option there is no direct provision of compensation. 
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In the first case, where the allottee wishes to withdraw from the project, there 

is a liability on the promoter to return the amount received by him on demand 

to the allottee along with interest at the prescribed rates. If the promoter fails 

to fulfill his obligations, then the allottee is at liberty to approach the 

authority for compliance of the obligations imposed under section 18(1) 

keeping in view the provisions contained in section 34(f). This is a plain and 

simple obligation to be fulfilled by the promoter and nothing is to be 

adjudged as the promoter is to return the amount received by him and interest 

at the prescribed rates. In this case directions issued by the authority to the 

promoter to return the amount received by him alongwith interest at the 

prescribed rate are binding on the promoter and in case of non-compliance 

penal proceedings may be initiated against the promoter. The second part of 

this obligation is payment of compensation in the manner as provided under 

this Act. If compensation demanded by the allottee is paid by the promoter 

nothing remains to be decided regarding compensation. In case promoter fails 

to pay compensation as demanded by the allottee then in that eventuality role 

of adjudicating officer will come and the adjudicating officer shall adjudge 

the compensation on an application made by the complainant/allottee. 

The words ‘compensation’ the manner as provided in the Act is to be noted. 

The manner has been provided in section 71(2), 71(3) and section 72. The 

application for adjudging compensation shall be dealt with by the adjudicating 

officer as provided in sections 71(2) and section 71(3). The purpose of inquiry 

by the adjudicating officer is to satisfy himself that the person has failed to 

comply with provisions of any of these sections specified in sub-section 

71(1). He may direct to pay such compensation or interest as he thinks fit in 

accordance with the provisions of any of these sections i.e. sections 12, 14, 18 

or 19. The power to give compensation herein is limited to the compensation 

in accordance with the provisions of any of these sections i.e. compensation 

as mentioned in section 12, 14(3),18(1), 18(2), 18(3) and section 19(4). The 

adjudicating officer has no powers to issue directions for compliance of 

obligations by the promoter. He has powers only to decide compensation in 

case of violations of the obligations by the promoter. The application for 

compensation in such eventuality is maintainable only with the adjudicating 

officer and not with the authority. The allottee may also give application for 
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ensuring compliance of the obligations by the promoter to the authority and 

authority may issue directions for compliance of the obligations. 

So, this part is an automatic obligation on the promoter for which nothing is 

to be adjudged by the adjudicating officer where this obligation is mandatory 

in nature and in case of its non-compliance the allottee may approach the 

authority and authority is duty bound to ensure compliance by the promoter 

and shall issue directions accordingly. 

The authority may also initiate penalty proceedings apart from giving 

directions to return the amount with prescribed interest as has been provided 

under this sub-section. But this will be applicable only prospectively. The 

matter left to the adjudicating officer is only about adjudging the 

compensation or interest nothing more, nothing less. 

Keeping in view the above position whenever the complaint is made to the 

authority even in case of failure by the promoter to discharge his obligations 

under section 18(1) and request is made to the authority for ensuring 

compliance, i.e. return of amount received by the promoter along with 

prescribed interest, the authority is well within its powers to issue directions 

to the promoter to return the amount  along with the interest as prescribed, 

exercising the powers vested in the authority under section 34(f) and section 

37. Here, the interest is also mentioned as the interest as prescribed. The 

interest rate has been prescribed in the rules. So as far as this interest as 

prescribed in the rules is concerned is different than the interest as provided in 

sections 71(3) and 72 compensation or interest as the case may be. 

11.27 On examining the provisions of Section 72 with the provision of Section 18 

the position emerges as under:- 

A. The interest in both the sections are distant, as in section 18 the 
interest is coupled with the suffix at such rate as may be prescribed, but not in 
section 72, meaning thereby the Adjudicating Officer is not bound by the rate 
of interest as may be prescribed and he is free to quantify the compensation or 
interest according to the facts and circumstances of a case and the evidences 
produced.  

B. The calculation of interest in section 18 is dependent on the rate 
prescribed, which is static and the period of delay, but in section 72 there are 4 
factors which are to be mandatorily kept in mind by the Adjudicating Officer. 
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C. Numerous reliefs can be claimed under section 18 from the Authority, 
whereas in section 71 and 72 the Adjudicating Officer may only direct to pay 
such compensation or interest, as the case may be, as he thinks fit. 

11.28 The Hon’ble Supreme court in the case of M/s. NEWTECH PROMOTERS 

AND DEVELOPERS PVT. LTD Vs STATE OF U.P. and Others 

[2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 357] while dealing with the 

jurisdiction of the Authority and the Adjudicating officer under the provision 

of the Real Estate (Regulation and Development) Act, 2016 has framed a 

question as follows:-  

“1. Whether the authority has jurisdiction to direct 
return/refund of the amount to the allottee under Sections 12, 
14, 18 and 19 of the Act or the jurisdiction exclusively lies with 
the adjudicating officer under Section 71 of the Act?” 

After elaborate discussion, the Hon’ble Apex court at paragraph 86 held that:- 

“ 86. From the scheme of the Act of which a detailed reference has been made 
and taking note of power of adjudication delineated with the regulatory 
authority and adjudicating officer, what finally culls out is that although the 
Act indicates the distinct expressions like ‘refund’, ‘interest’, ‘penalty’ and 
‘compensation’, a conjoint reading of Sections 18 and 19 clearly manifests 
that when it comes to refund of the amount, and interest on the refund amount, 
or directing payment of interest for delayed delivery of possession, or 
penalty and interest thereon, it is the regulatory authority which has the 
power to examine and determine the outcome of a complaint. At the same 
time, when it comes to a question of seeking the relief of adjudging 
compensation and interest thereon under Sections 12, 14, 18 and 19, the 
adjudicating officer exclusively has the power to determine, keeping in view 
the collective reading of Section 71 read with Section 72 of the Act. If the 
adjudication under Sections 12, 14, 18 and 19 other than compensation as 
envisaged, if extended to the adjudicating officer as prayed that, in our view, 
may intend to expand the ambit and scope of the powers and functions of the 
adjudicating officer under Section 71 and that would be against the mandate 
of the Act 2016”. 

11.29 On examination of the above finding of the Hon’ble Apex Court with the 

provision of the section 18 of the Act 2016, it is clear that when the Allottee 

decides to stay in the project even due to delay in handing over of the 

possession, he shall be paid, by the promoter, interest for every month of 

delay, till the handing over of the possession, at such rate as may be 

prescribed, meaning thereby in this situation the Allottee is entitled for 

interest for every month of delay till the handing over of the possession, at 
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such rate as may be prescribed, and not “compensation“ as the Suffix 

“including compensation” in case of seeking refund due to delay beyond the 

period prescribed in the agreement.   

11.30 The scheme of the provisions of Section 18 of the Act 2016 clearly provides 

that in cases where the Allottee intends to stay in the project, the Allottee is 

entitled only for interest as per the rate prescribed and its jurisdiction of 

determination lies in the regulatory authority and not with Adjudicating 

Officer, and hence the Adjudicating Officer cannot grant interest as 

compensation, because the Statute does not provide any scope of 

compensation in such situation. 

11.31  From the aforementioned discussion, it is clear that the Act of 2016 provides 

a mechanism for determination of interest as per the rate prescribed by the 

Regulatory Authority for the delay in handing over possession of the unit to 

the allottee and promoter is required to pay interest for every months’delay 

in handing over of possession, if the allottee wishes to stay with the project.  

Further, if allottee seeks refund of the amount by withdrawing from the 

project then such refund could be together with interest as may be prescribed 

and would be independent of the compensation payable to an allottee either 

in terms of Section 18(1), (2) & (3) of the Act readwith other provisions as 

well as for violation of the terms and conditions of the agreement excluding 

the claim of delay in possession.  

12.  At this stage, we would like to examine as to whether the 

compensation/relief sought by the allottee falls within the jurisdiction of the 

Adjudicating Officer or not? 

12.1  For determining the issue involved, we have to analyze the reliefs sought by 

the appellant in the complaint filed dated 25.06.2020 by her before the 

Adjudicating Officer which are elaborated in the table as follows:- 

Relief 
sought 

For which reason Whether it was maintainable or not and before whom? 

Rs. 
555500/-  

for delay in possession Since the appellant had already taken possession, therefore 
compensation for delay is not maintainable before the 
Adjudicating Officer. Section 18 of the Act 2016 clearly 
provides that in cases where the Allottee intends to stay in 
the project, the Allottee is entitled only for interest as per the 
rate prescribed and its jurisdiction of determination lies in 
the regulatory authority and not with Adjudicating Officer, 
and hence the Adjudicating Officer cannot grant interest as 
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compensation, because the Statute does not provide any 
scope of compensation in such situation. However, she could 
have approached the Regulatory Authority for delay penalty. 

Rs. 
1400000  

for structural defect or any 
other defect in services within 
5 years from possession/ 
completion 

As per Section 12 of the Act, if any person/allottee sustains 
any loss or damage by reason of any incorrect, false 
statement made in the advertisement/brochure, etc. and yet 
he/she wants to stay in the project, he/she shall be 
compensated by the promoter and this issue is maintainable 
before the Adjudicating Officer only. 

Rs. 
600000  

for failure to discharge duties 
as per Act/Rules/Regulations 
and Agreement for sale 

As per Section 14(1) of the Act, the project is to be 
developed and completed by the promoter in accordance 
with the sanctioned plans, layout plans and specifications as 
approved by the competent authority and in case of violation 
of this provisions any allottee can file a complaint before the 
Authority only.  The Authority can issue directions to the 
promoter under section 37 read with section 34 (f) to adhere 
to the sanctioned plans and specifications. The Authority can 
impose penalty under section 61 and/or section 63 if the 
promoter does not comply with the order and for losses 
suffered if any to the Adjudicating Officer. 

 
12.2  From the detailed analysis in the preceding para, it is crystal clear that all the 

grounds raised by the appellant before the Adjudicating Officer were not 

within his jurisdiction. In the instant case since the appellant has taken 

possession of the booked unit, therefore, her case will fall under the proviso 

to the Section 18(1) and the appellant is required to approach the Regulatory 

Authority for seeking delay interest, if any for every month delay till 

handing over of the possession at such rate as may be prescribed. The 

appellant on her own volition choose to execute the conveyance deed and 

took possession much prior to the scheduled date as per clause E(10) of the 

unit buyer agreement even in the absence of OC/CC. Structural defect and 

any other defect both are two different things. Structural defect means any 

change done in the layout plan/map of the unit by the promoter without 

consent of the allottee and the second category i.e. any other defect covers 

various things i.e. use of low grade material, low quality work due to which 

the allottee is facing problems. No structural defect can be assessed without 

there being any investigation and if the allottee had any issue regarding 

structure of the unit then she ought to have pointed out the same before 

taking possession. The third ground taken by the allottee before the 

Adjudicating Officer also shows the malicious intention of the allottee 

because the promoter had already obtained the Completion Certificate from 

the competent authority and the competent authority would have issued the 

same to the promoter after due inspection and assessment of the work 

according to the layout plan. 
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12.3  In our considered view the entire complaint of the appellant was not 

maintainable before the Adjudicating Officer as stated hereinabove. Her 

claim was required to be examined by the Adjudicating Officer with respect 

to structural defect or any other deficiency as well as failure of the 

respondent in discharge of duties as per the Act, Rules and Regulations read 

with Agreement to Sell. The entire reliefs sought by the appellant were not 

within jurisdiction of the Adjudicating Officer. As far as the issue of non-

disclosure of all the terms and conditions of Agreement for sale is 

concerned, the person who is signing the agreement, it is his/her duty to read 

the same before signing.  The promoter had not added anything after signing 

of the agreement. And the issue of making false commitment regarding 

amenities/facilities was to be examined by the Adjudicating Officer, when 

the allottee would have shown the losses suffered due to lack of these 

amenities with appropriate evidence, mere allegations/averments are not 

sufficient. 

13.  Though as per our analysis in the preceding paras, the complaint for 

compensation with respect to structural defect and any other 

defects/deficiency in the workmanship, quality of the service, etc. as well as 

failure to discharge the duties by the promoter were only maintainable 

before the Adjudicating Officer.  The issue of compensation/delay interest 

after taking possession was required to be assailed before the Regulatory 

Authority. The Adjudicating Officer examined all the issues raised by the 

appellant/complainant. In order to give quietus to the issue we deem it 

proper to examine the claims/reliefs/compensation sought on the basis of the 

pleadings as well as submissions of the parties and accordingly, we frame 

the following issues:- 

(1)  Whether there was any delay in handing over of the possession of the 

unit in question by the respondent to the appellant? 

(2)  Whether the appellant has ever requested the respondent for 

registration of the agreement to sale and effect of non-registration? 

(3)  Whether the possession of the unit in question was taken by the 

appellant from the respondent with any protest/objection? 
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(4)  Whether the appellant has placed any evidence on record before the 

Adjudicating Officer in order to establish her claim for compensation 

with respect to structural defects or other deficiencies-defects etc.? 

(5)  Whether under the scheme of the Act 2016 the Adjudicating Officer is 

required to adjudge the quantum of compensation or interest for the 

losses suffered due to default of promoter on the basis of actual proof 

or evidence to prove the actual losses suffered against which the 

compensation is claimed and/or Adjudicatory Forum can be used as a 

tool for unjust enrichment? 

14.  Vide issue no. (1), we are required to examine as to whether there was any 

delay in handing over of the possession of the unit in question by the 

respondent to the appellant. 

14.1  The appellant approached the respondent for booking of a unit vide 

application dated 11.10.2017. The respondent allotted Villa P-30 in Shalimar 

Garden Bay, Lucknow vide allotment letter dated 18.10.2017 for a total sale 

consideration of Rs. 79,05,095/- with the stipulation in Clause E(10) under 

the heading ‘Possession’ to the effect that the developer shall make 

endeavour to handover the possession of the Unit to the intending allottee(s) 

within the agreed time period. If no time period is agreed, the standard time 

period of 36 months from the date of start of the construction/development 

of the villa shall apply provided each installment is paid by the intending 

allottee(s) in time. However, an extension of 6 months after the said period 

will be allowed to the Developer by the allottee(s) in case it is required by 

the Developer. As per the averments of the respondent, construction of the 

unit commenced on 27.01.2018, therefore according to the aforesaid clause, 

the possession was to be handed over by the respondent till 21.01.2021 

whereas the sale deed was executed on 03.10.2019 and the possession was 

handed over after signing the declaration by the appellant/allottee on 

11.10.2019 at the time of taking possession. We are of the considered view 

that there was no delay on the part of the promoter in handing over of the 

possession. Issue no. (1) is answered accordingly. 

15.  Vide issue no. (2), we are required to examine as to whether the appellant 

has ever requested the respondent for registration of the agreement to sale 

and effect of non-registration. 
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15.1  The record reveals that the respondent vide letter dated 14.04.2018 in 

pursuance to the provisions of Section 13 of the Act, 2016 asked the 

appellant for registration of the agreement, but the appellant vide email 

dated 20.04.2018, 23.04.2018 & 29.04.2018 raised various queries and 

apparently wanted to change the terms and conditions of the unit buyer 

agreement signed by both the parties on 21.11.2017 and finally the 

agreement could not be registered, whereas the only requirement was to get 

the unit buyer agreement dated 21.11.2017 registered as per the provisions 

of Indian Registration Act, 1908. At this stage, we deem it proper to 

examine the issue and the effect of non-registration of an agreement between 

the parties. 

15.2  An agreement is defined under Section 2(e) of the Indian Contract Act, 1872 

(the Act). It states that “Every promise and every set of promises, forming 

the consideration for each other, is an agreement”. 

15.3  Section 2 (h) of the Indian Contract Act, 1872 defines the term “Contract” as 

“An agreement enforceable by law”. In other words, we can say that a 

contract is anything that is an agreement and enforceable by the law of the 

land. 

15.4  Further section 10 of the Act deals with what agreements are contracts? It 

provides that all agreements are contracts if they are made by the free 

consent of parties competent to contract, for a lawful consideration and with 

a lawful object, and are not hereby expressly declared to be void. 

15.5  Section 54 of the Transfer of Property Act only mandates registration of the 

sale deed, i.e., only the instrument that helped in the sale of the property but 

does not mandate the registration of Agreement to Sell. An unregistered sale 

deed without the delivery of property will not be enough since the document 

must be registered. Thus under Section 54, such an unregistered sale deed, 

although valid under the Registration Act, will not be able to confer the title 

on the purchaser. 

15.6  Recently the Apex Court in R. Hemalatha v. Kashthuri, 2023 SCC Online 

381 held that an agreement to sell property which is not registered under the 

provisions of the Registration Act, 1908 can be admitted as evidence in a 

suit seeking specific performance of such agreement. The Apex Court said 

that as per proviso to Section 49 of the Registration Act, 1908 an 
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unregistered document affecting immovable property may be received as 

evidence of a contract in a suit for specific performance under Chapter-11 of 

the Specific Relief Act, 1877, or as evidence of any collateral transaction not 

required to be effected by registered instrument. 

15.7  Section 18 of the Registration Act 1908 lists the documents which provide 

documents of which registration is optional and therefore, registration of 

agreement to sell is optional but at the same time it is binding between both 

the parties and can be enforced under the law. 

15.8  In S. Kaladevi Vs. V.R. Somasundaram and Others (2010) 5 SCC 401, 

plaintiff’s claimed that there was an oral agreement of sale to sell the suit 

property for consideration and the same would be executed and registered on 

the same day. Accordingly, the stamp papers were purchased, entire sale 

consideration was paid to the defendant and plaintiff was put in possession 

of the suit property and a sale deed in favour of plaintiff was also executed. 

However, on the same day, when the document was presented for 

registration, the Sub- Registrar refused to register the document. In the facts 

of the case, the Hon'ble Supreme Court observed that when an unregistered 

sale deed is tendered in evidence as a proof of oral agreement of sale, it can 

be received in evidence only for that purpose. Paragraph No. 12 of the 

judgment reads as under:- 

"12. The main provision in Section 49 provides that any document 
which is required to be registered, if not registered, shall not 
affect any immovable property comprised therein nor such a 
document shall be received as evidence of any transaction 
affecting such property. The proviso, however, would show that an 
unregistered document affecting immovable property and required 
by the 1908 Act or the Transfer of Property Act, 1882 to be 
registered may be received as an evidence to the contract in a suit 
for specific performance or as evidence of any collateral 
transaction not required to be effected by registered instrument. 
By virtue of the proviso, therefore, an unregistered sale deed of an 
immovable property of the value of Rs. 100 and more could be 
admitted in evidence as evidence of a contract in a suit for specific 
performance of the contract. Such an unregistered sale deed can 
also be admitted in evidence as an evidence of any collateral 
transaction not required to be effected by registered document. 
When an unregistered sale deed is tendered in evidence, not as 
evidence of a completed sale, but as proof of an oral agreement of 
sale, the deed can be received in evidence making an endorsement 
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that it is received only as evidence of an oral agreement of sale 
under the proviso to Section 49 of the 1908 Act." 

15.9  In K.B. Saha and Sons Private Limited v. Development Consultant 

Limited, (2008) 8 SCC 564 it was held that a document is required to be 

registered, but if unregistered, can still be admitted as evidence of a contract 

in a suit for specific performance. 

15.10  In view of the above, we are of the considered view that even if the 

agreement is not registered on account of whatsoever reason, the right, 

duties, obligations of the respective parties will be intact and binding on 

them and on account of non-registration, the appellant’s claim for 

compensation is misconceived. Issue no. (2) is answered accordingly. 

16.  Vide issue no. (3), we are required to examine as to whether the possession 

of the unit in question was taken by the appellant from the respondent with 

any protest/objection. 

16.1  The appellant was allotted a unit in pursuance to the application dated 

11.10.2017 of the appellant on 18.10.2017 and thereafter a unit buyer 

agreement was executed on 21.11.2017 containing the payment schedule. As 

the appellant failed to honour commitment regarding payment of dues 

despite repeated reminders, the unit of the appellant was cancelled vide letter 

dated 19.03.2019. Subsequently, on the request and assurance of the 

appellant regarding clearance of the dues, the allotment was restored and the 

appellant made final payment on 09.08.2019. Thereafter, conveyance deed 

was executed on 03.10.2019 and the possession was taken by the appellant 

without raising any objection with respect to OC/CC or any defects or 

discrepancy. The appellant had also signed undertaking with respect to her 

satisfaction with regard to structural, material and physical quality and 

condition of the same including the fittings & area of the Villa as well as the 

construction & finishing. 

16.2  Thus, we conclude that no objections were raised by the appellant while 

taking possession of the unit from the respondent. Issue no. (3) is answered 

accordingly. 

17.  Vide issue no. (4), we are required to examine as to whether the appellant 

has placed any evidence on record before the Adjudicating Officer in order 
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to establish her claim for compensation with respect to structural 

defects/deficiencies etc. 

17.1  The examination of online complaint and the attachment uploaded by the 

appellant on the portal of the Regulatory Authority while filing the 

complaint indicates only averments. However, in the instant appeal, the 

appellant alongwith her reply to the objections of the respondent dated 

29.09.2021 brought on record certain photographs which indicate the 

seepage issue, but nothing has been enumerated regarding the losses suffered 

or any document to establish that in order to remove and cure the seepage 

issue, the appellant has incurred a particular amount. The appellant also had 

not enumerated at any stage of argument that despite the complaint, the 

respondent did not remove the defects and discrepancy, thus the amount 

spent is required to be refunded. Even otherwise, the appellant has not 

brought on record any document to establish the losses suffered which 

required the Adjudicating Officer to investigate and determine the 

compensation to be paid to the appellant. 

However we would like to observe that apparently the appellant has not 

placed the photographs of seepage or any other defects/deficiencies etc.  

before the Adjudicating Officer, which have been placed before us for the 

first time along with reply to the objection of the respondent.  However, we 

are of the considered view that if there is any seepage issue or any 

defects/deficiencies, the same is required to be rectified by carrying out 

necessary repair work by the respondent. Therefore, in the interest of justice, 

we direct the respondent to inspect the unit thoroughly and remove the 

defects including the seepage issue, if still exists, within a period of one 

month from the date of this order, failing which the appellant will be at 

liberty to get the necessary repair work done under the intimation to the 

respondent and seek reimbursement/compensation from the respondent for 

the expenditure incurred towards the seepage issue or any other 

defects/deficiencies and the respondent will reimburse the same. 

 
17.2  The appellant had raised the issues regarding structural defects also and we 

are fully agree with the finding of the Adjudicating Officer because there is 

no material placed before us or even Adjudicating Officer regarding 
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structural defects except certain photographs which show seepage issue. 

Issue no. (4) is answered accordingly. 

18.  Vide issue no. (5), we are required to examine as to whether under the 

scheme of the Act 2016 the Adjudicating Officer is required to adjudge the 

quantum of compensation or interest for the losses suffered due to default of 

promoter on the basis of actual proof or evidence to prove the actual losses 

suffered against which the compensation is claimed and/or Adjudicatory 

Forum can be used as a tool for unjust enrichment. 

18.1  On examination of the scheme of the Act it is evident that jurisdiction of the 

Adjudicating Officer is to adjudge compensation under Sections 12,14,18 

and 19 in accordance with the procedure laid down in Sections 71 and 72 of 

the Act.  The powers, roles, domain and jurisdiction of the Adjudicating 

Officer has been clearly defined under the scheme of the Act.  On thorough 

examination we found that ‘compensation’ has not been defined under the 

Act, 2016.  However, ‘compensation’ has been defined in some other 

statutes like Workman Compensation Act and Land Acquisition Act.  To 

settle the claim under the Motor Vehicle Act, the term ‘compensation’ is 

being used invariably and compensation is awarded accordingly.  

Compensation can be granted under the heads pecuniary and non-pecuniary 

losses. In the case of Mr. R.D. Hattangadi Vs. M/S Pest Control (India) 

Pvt. Ltd., AIR 1995 Supreme Court, page 755, the Hon’ble Supreme Court 

was pleased to observe as under:- 

“ Broadly speaking while fixing an amount of compensation payable 
to a victim of an accident, the damages have to be assessed 
separately as pecuniary damages and special damages. Pecuniary 
damages are those which the victim has actually incurred and which 
is capable of being calculated in terms of money-, whereas non-
pecuniary damages are those which are incapable of being assessed 
by arithmetical calculations. In order to appreciate two concepts 
pecuniary damages may, include expenses incurred by the claimant : 
(i) medical attendance; (ii) loss of earning of profit upto the date of 
trial; (iii) other material loss. So far non-pecuniary damages are 
concerned, they may include (i) damages for mental and physical 
shock, pain suffering, already suffered or likely to be suffered in 
future; (ii damages to compensate for the loss of amenities of life 
which may include a variety of matters i.e. on account of injury the 
claimant may not be able to walk, run or sit; (iii) damages for the 
loss of expectation of life, i.e. on account of injury the normal 
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longevity of the person concerned is shortened; (iv) inconvenience, 
hardship, discomfort, disappointment, frustration and mental stress 
in life.” 

 18.2 The Hon’ble Supreme Court while examining the issue of entitlement to 

compensation in H.U.D.A. and another versus Shakuntla Devi, (2017) 2 

SCC 301 made some essential observations which are also rudimentary for 

awarding compensation and quantum of compensation in consumer 

protection cases concerning real estate matters.  The observations of Hon’ble 

Supreme Court are summarized as under:-- 

(a) that the sine qua non for entitlement of compensation is proof of loss 
or injury suffered by the consumer due to the negligence of the opposite 
party. Once the said conditions are satisfied, the consumer forum would 
have to decide the quantum of compensation to which consumer is 
entitled. 

(b) that there cannot be any dispute that the computation of compensation 
has to be fair, reasonable and commensurate to the loss or injury. There is 
a duty cast on the consumer forum to take into account all the relevant 
factors for arriving at the compensation to be paid. 

(c) the calculation of damages depends on the facts and circumstances of 
each case. No hard and fast rule can be laid down for universal 
application. 

(d) that while awarding of compensation, a consumer forum has to take 
into account all the relevant factors and assess compensation on the basis 
of accepted legal principles, on moderation. It is for the consumer forum 
to grant compensation to the extent it finds it reasonable, fair and proper 
in the facts and circumstances of a given case according to the established 
judicial standards where the claimant is able to establish his charge. 

(e) that compensation cannot be uniform and can best be illustrated by 
considering cases where possession is being directed to be delivered and  
cases where only monies are directed to be returned. In cases where 
possession is being directed to be delivered the compensation for 
harassment will necessarily have to be less because in a way, that party is 
being compensated by increase in the value of the property, he is getting. 

(f) that in cases where the consumer forum has directed delivery of 
possession, the party has to a certain extent already got a benefit. The cost 
of the land/flat would have come up in the meantime. Of course, even in 
such cases, where the delivery of possession has been directed there could 
be compensation for harassment/loss. But such compensation has to be 
worked out after looking to the facts of each case and after determining 
the amount of harassment/loss that has been caused to the consumer. 
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18.3  The Hon’ble Supreme Court in the case of Bangalore Development 

Authority versus Syndicate Bank (2007)6 SCC 711 in the matter of self 

financing scheme while laying down principles for delay in the delivery of 

possession was pleased to observe that if some statute steps in and creates 

any statutory obligation on the part of development authority in the 

contractual field, the matter will be governed by the provisions of that 

statute. The relevant portions of paras 10, 10(a) and 10(b) are being 

extracted hereinbelow: – 

“10. Where a Development Authority forms layouts and allots 
plots/flats (or houses) by inviting applications, the following general 
principles regulate the granting of relief to a consumer (applicant for 
allotment) who complains of delay in delivery or non-delivery and 
seeks redressal under the Consumer Protection Act, 1986 ('Act' for 
short) - [vide : Lucknow Development Authority vs. M. K. Gupta - 
1994 (1) SCC 243, Ghaziabad Development Authority vs. Balbir 
Singh - 2004 (5) SCC 65, and Haryana Development Authority vs. 
Darsh Kumar - 2005 (9) SCC 449, as also Ghaziabad Development 
Authority vs. Union of India - 2000 (6) SCC 113]: 

(a) Where the development authority having received the full price, 
does not deliver possession of the allotted plot/flat/house within the 
time stipulated or within a reasonable time, or where the allotment is 
cancelled or possession is refused without any justifiable cause, the 
allottee is entitled for refund of the amount paid, with reasonable 
interest thereon from the date of payment to date of refund. In 
addition, the allottee may also be entitled to compensation, as may 
be decided with reference to the facts of each case. 

(b) Where no time is stipulated for performance of the contract (that 
is for delivery), or where time is not the essence of the contract and 
the buyer does not issue a notice making time the essence by fixing a 
reasonable time for performance, if the buyer, instead of rescinding 
the contract on the ground of non-performance, accepts the belated 
performance in terms of the contract, there is no question of any 
breach or payment of damages under the general law governing 
contracts. However, if some statute steps in and creates any statutory 
obligations on the part of the development authority in the 
contractual field, the matter will be governed by the provisions of 
that statute. 

…………………………………………….” 

18.4  Subsequently the Hon’ble Supreme Court  in Civil Appeal No. 6051/2002 

(Ghaziabad Development Authority Vs. Shakuntala Rohatgi), decided on 

04.03.2009,  placed reliance on the case of Bangalore development 

authority versus syndicate Bank (supra). 
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18.5  After promulgation of the Real Estate (Regulation and Development) Act 

2016 and the U.P. Real Estate (Regulation and Development) Rules 2016 the 

majority of issues relating to real estate are required to be examined and 

decided under the provisions of the said Act and the Rules.  Further, the 

provisions of the Act 2016 have also been upheld by Hon’ble Bombay High 

Court in the case of Neelkamal Realtors Suburban Pvt. Ltd. And others Vs. 

Union of India (supra) specially with respect to non-compliance of the 

provisions of Sections 12,14,18 and 19 of the Act, 2016.  

18.6  Further, the Hon’ble Bombay High Court in the case of Neelkamal Realtors 

Suburban Pvt. Ltd. And others Vs. Union of India (supra) observed as 

follows:- 

"Section 18(1)(b) lays down that if the promoter fails to complete or 
is unable to give possession of an apartment due to discontinuance of 
his business as a developer on account of suspension or revocation 
of the registration under the Act or for any other reason, he is liable 
on demand to the allottees, in case the allottee wishes to withdraw 
from the project, without prejudice in this behalf including 
compensation. If the allottee does not intend to withdraw from the 
project he shall be paid by the promoter interest for every month's 
delay till handing over of the possession. The requirement to pay 
interest is not a penalty as the payment of interest is compensatory in 
nature in the light of the delay suffered by the allottee who has paid 
for his apartment but has not received possession of it. The 
obligation imposed on the promoter to pay interest till such time as 
the apartment is handed over to him is not unreasonable. The 
interest is merely compensation for use of money". 

18.7  Further, the provisions of the Act 2016 have also been upheld by the 

Hon'ble Supreme Court in Civil Appeal No.(s). 6745-6749 of 2021 (M/s 

Newtech Promoters & Developers Pvt. Ltd. Vs. State of U.P. & others) 

decided on 11.11.2021. 

18.8  The word “fail to comply with the provisions of any of the sections as 

specified in sub section (1)” used in Sub-Section (3) of Section 71, means 

failure of the promoter to comply with the requirements mentioned in 

Sections 12, 14, 18 and 19. The Adjudicating Officer after holding enquiry 

while adjudging the quantum of compensation or interest as the case may be, 

shall have due regard to the factors mentioned in Section 72. The 
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compensation may be adjudged either as a quantitative or as compensatory 

interest. 

18.9  The Adjudicating Officer, thus, has been conferred with power to direct for 

making payment of compensation or interest, as the case may be, “as he 

thinks fit” in accordance with the provisions of Sections 12,14,18 and 19 of 

the Act after taking into consideration the factors enumerated in Section 72 

of the Act.  

18.10 Thus, the Adjudicating Officer is required to adjudge the quantum of 

compensation or interest for the losses suffered due to default of promoter 

on the basis of actual proof or evidence to prove the actual losses suffered 

against which the compensation is claimed and/or Adjudicatory Forum 

cannot be used as a tool for unjust enrichment. Issue no. (5) is answered 

accordingly. 

19.  By means of impugned order dated 11.12.2020, the Adjudicating Officer 

has dismissed the complaint holding that there was no delay in delivering the 

possession and the same was delivered according to the stipulated time as 

per the agreement. Even the appellant had not paid instalments on time and 

was a defaulter in making payment. The allotment was also cancelled by the 

promoter due to non-payment of instalments on time by the allottee and 

when she paid the due instalments alongwith interest then her allotment was 

restored. The Adjudicating Officer has also mentioned that the promoter has 

not concealed any fact and completed the project according to the terms of 

the agreement and no structural defect was found.  While seeking 

compensation no evidence with respect to losses suffered has been brought 

on record for determination of quantum of compensation under Sections 71 

and 72 of the Act.  The appellant claimed Rs. 25 lacs (5 lacs for delay in 

possession, 14 lacs for structural defects and 6 lacs for not performing 

obligations) vide Complaint No.ADJ/LKO162/06/55120/2020 and Rs.65 

lacs (25 lacs for giving wrong information and 40 lacs for not performing 

obligations) vide Complaint No.ADJ/LKO0162/08/58376/2020, which, in 

our considered view, was an endeavour of the appellant to seek undue 

enrichment.  This act of the appellant is against the spirit, aims and objects 

of the Act 2016 as well as the provisions of compensation.,  



55 
 

20.  On the basis of the aforesaid analysis and the grievance raised by the 

appellant/allottee, we are of the considered view that the Adjudicating 

Officer examined and decided all the issues raised by the appellant by a 

speaking and reasoned order and while examining the issues framed by us 

on the basis of the pleadings and submissions of the appellant appearing in 

person assisted by her husband and learned counsel for the respondent we do 

not find any substance in the allegations of the appellant.  We do not find 

any illegality or perversity in the impugned order of the Adjudicating Officer 

while rejecting Complaint No. ADJ/LKO162/06/55120/2020 of the 

appellant.  Accordingly, the instant appeal is dismissed.  

 

Dated : 20th September, 2023  (K.K. Jain)     (D.K. Arora) 
Irfan/GauravSri/Shakir 
 


