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The appeal filed by the appellant/allottee is against the impugned order dated
15.06.2023, arising from complaint No. NCR144/12/103292/2022, wherein
the learned Regulatory Authority directed the respondent/promoter to refund
the amount alongwith interest at the prescribed rate by 30.06.2025. Further,
direction has been issued that by then if the appellant/allottee desires, he will
have an option to take possession of the flat.

The counsel for the appellant at the outsets submits that project is delayed
inordinately and there is no likelihood that the project would be completed in
the near future. It is further submitted that appellant/allottee had filed a
complaint to withdraw from the project as the project is delayed. The learned
Regulatory Authority while deciding issue No.2 has categorically returned a
finding that the project is delayed and the appellant/allottee is entitled to
withdraw from the project. However, instead of allowing immediate payment
of refund, learned Regulatory Authority directed the respondent/promoter to
refund the amount on a future date i.e. 30.06.2025. The appellant is aggrieved
by the said direction.



The facts inter-se parties are not in dispute that the respondent/promoter
launched a housing scheme, namely, La-Residentia, Greater Noida on
16.03.2011. On 21.09.2012, Flat No. T21-902 was booked by the appellant,
consequently, appellant deposited Rs. 35,62,426/-. The project admittedly was
delayed, therefore, the appellant approached the Regulatory Authority for
refund.

In rebuttal, the learned counsel for the respondent submits that project of the
respondent/promoter got wrongly clubbed with cases in respect of another
project i.e. Amrapali, wherein a stay order was operative therefore,
constructions of the project could not be carried out within due time. It is
further submitted that on the directions of Hon’ble Supreme Court issued in
Writ Petition (Civil) No. 940/2017 (Bikram Chatterji & Ors. Vs. Union of
India & Ors.), RERA Authority registered the project and completion date of
the project, therein, is 30.06.2025. In view thereof it is submitted that
respondent/promoter is entitled to refund the amount only after due date and
not before, as mentioned in the registration of the project, on the directions of
Hon’ble Supreme Court.

On rival submissions, the sole question that arises in the appeal is, as to
whether the appellant, who desires to withdraw from the delayed project, can
be compelled to wait until the projected completion date of the project
mentioned while granting registration of the project by the RERA Authority.

In the given facts, it is not in dispute that the project is inordinately delayed.
The appellant having regard to the delay decided to withdraw from the project
claiming refund alongwith interest at the prescribed rate. The Regulatory
Authority returned a finding in favour of the appellant that the appellant has a
right to withdraw and claim refund of his investment and interest thereon.
However, while passing the operative portion of the order, direction was
issued that the appellant can make choice of possession, and/or, refund on the
projected completion date of the project i.e. 30.06.2025.

After enactment of RERA Act, an allottee has been granted statutory right
mandated in Section 18 of the Act, wherein, it has been provided that in the
event the project is delayed for whatsoever reason, the allottee has right to



make choice, either to continue in the project or to withdraw. The right of the
allottee is absolute and not conditioned by any other eventuality. Further, on
specific query, counsel for the respondent/promoter is unable to show from
the decision rendered by the Hon’ble Supreme Court in Bikram Chatterji &
Ors. (supra) and M/s. Imperia Structures Ltd. Vs. Anil Patni and another,
that any such direction was issued that the allottee who had invested money in
the project will have to compulsorily continue in the project and cannot
withdraw until the due date of completion as mentioned by the promoter
while registering the project, on the directions of Hon’ble Supreme Court, by
the Regulatory Authority.

9. Having regard to the fact and circumstances, we are of the opinion that the
Regulatory Authority committed an error in indicating a future date of refund
which is in teeth of Section 18 of the RERA Act and is unsustainable.
Accordingly, appeal is allowed the impugned order dated 15.06.2023, is
modified in the following manner :

(1) the respondent/promoter shall forthwith return the amount deposited by
the appellant/allottee alongwith interest at the rate MCLR+1% within 45
days from the date of uploading of this order;

(i1) (i1) second direction issued by the Regulatory Authority for possession of
the unit is set-aside as the appellant/allottee had never prayed for
possession.

(i11)) No order as to costs.
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