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1.

Heard Sri Amit Yadav, learned counsel for appellant and Sri Kartikey

Dubey, learned counsel for respondent promoter and perused the record.

The appellant allottee, by the instant appeal is raising challenge to the
impugned order dated 31.08.2022, passed by the Real Estate Regulatory
Authority, at Lucknow (in short, ‘Regulatory Authority’), in complaint
no. LKO186/10/62988/2020, whereby, complaint of the appellant came
to be rejected, inter alia, on the ground that since he had withdrawn from
the project and received the deposit, therefore, ceased to fall within the

definition ‘allottee’.

The questions that arises for consideration is (i) whether appellant is
entitled to refund of his deposit along with interest, thereon, in terms of
Section 18(1) of Real Estate (Regulation and Development) Act, 2016
(for short Act, 2016) on withdrawing from a delayed project;

(i1) whether appellant is entitled to interest at a higher rate in terms of

Section 2(za).
Both the questions are being decided together.
The facts, inter se, parties are not in dispute.

The appellant vide application dated 11.09.2015 applied for allotment of
a residential plot no.B-320, in the project ‘Sector-7°, Trans Ganga City,
Unnao. The sale consideration of the plot (unit) was at Rs. 36,00,000/-
i.e. (1800 per square mtr.). Appellant satisfied the sale consideration by
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paying Rs. 37,31,500/-. The amount came to be deposited in instalments
until 27.12.2016. The respondent issued allotment letter on 04.05.2016,
allotting residential plot no.B-320. As per terms and conditions of the
allotment letter, possession of the unit was to be handed over on or before

04.05.2019 as promised by the respondent.

Learned counsel for respondent submits that in no document of the
respondent promoter three years has been categorically mentioned. In
rebuttal, learned counsel for appellant submits that in view of the
observations made by the Hon’ble Supreme Court in the case of M/s.
Fortune Infrastructure v. Trevor D’Lima and others, (2018) 5 SCC
422, the reasonable time for completion would be three years from the
date of allotment depending on other factors. It appears that the
respondent promoter did not take up development work due to protest by

farmers for enhanced compensation.

The appellant, aggrieved by the delay and non-execution of the project,
on 30.07.2019, demanded cancellation of the allotment and refund of the
entire deposited amount along with interest thereon. The respondent
acknowledged the communication seeking refund, consequently, on
21.03.2020, Rs.25,03,171/- came to be refunded by the respondent to the
appellant. Thereafter, on a representation dated 27.04.2020, made by the
appellant for balance amount, respondent on 20.05.2020 refunded
Rs.10,96,928/-. The respondent, however, declined to refund the balance
amount at Rs.1,33,401/-. The amount came to be deducted on

cancellation/surrender of the unit/plot.

It is not being disputed by learned counsel for respondent that interest on
the deposit made by the appellant was neither computed, nor, paid in
terms of Section 18(1) of Act, 2016. In this backdrop, learned counsel for
appellant seeks quashing of the impugned order and has pressed for
refund of the balance amount and interest on his deposit till the date of

payment.

Learned counsel appearing for respondent submits that as per clause 13
of the allotment letter, since appellant had surrendered the plot and
sought cancellation, accordingly, respondent was entitled to deduct 14

percent of the deposit and refund the balance. It is submitted that instead
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of 14 percent, 12 percent of the deposit came to be deducted which is
non-refundable. It is further submitted that interest at the rate of 12
percent came to be charged in terms of clause 2(d) of the allotment letter
for default of the appellant in paying instalment towards sale

consideration.

We have carefully considered the submissions of learned counsel for
respondent and perused clause 13 and 2(d) of the allotment letter. In our
opinion, clause 13 would not apply in the given facts as it provides for
cancellation of the unit/agreement by the respondent on default of the
allottee. In the given facts it is not a case of cancellation of agreement by
the respondent for default of the appellant, rather, since respondent was
in default in not proceeding with the project, appellant demanded refund
of his deposit along with interest thereon in terms of Section 18(1) of Act
2016. In any case, taking the submission of learned counsel for
respondent on face value, the provision of the agreement would not
supersede the mandatory provision of Section 18(1) of Act, 2016. In the
circumstances, appellant would be entitled to the amount deducted by the

respondent.

Further, it is not being disputed that for default, 12 percent interest was
charged by the respondent from the appellant. Having regard to Section
2(za) of Act, 2016, appellant would be entitled to refund of his deposit in
terms of Section 2(za) i.e. at 12 percent till the date the amount was
refunded and on the deducted amount till the date respondent satisfies the

amount.

Learned counsel for appellant has placed reliance on the decision
rendered by the Hon’ble High Court in the case of Lucknow
Development Authority through Vice Chairman Lucknow Vs.
Upasana Duggal, reported in 2023 SCC OnLine All 3998, to submit that
since the allottee was made liable to payment of interest at a higher rate
of interest than the prescribed rate under the statute, therefore, as per
Section 2(za)(i) of Act, 2016, respondent promoter would also be liable
to make payment of interest at the commensurate rate on deposit till the

date of refund.

Paras 25 and 27 of Upasana Duggal (supra), is extracted :
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25. Considering the aforesaid judgments it is clear that the levy of
interest as provided for in Section 18 of the Act of 2016, is compensatory
in character, and therefore, can operate retrospectively, and therefore, if
provision of Section 2(za) of the Act of 2016, are deployed for levying
interest for the delay which occurred even prior to coming into force of
the said Act, cannot be said to be illegal and arbitrary. The levying of
interest at the rate of 15% per annum for the delay ink handing over
possession has been made applicable from 2013 which is prior to coming
into force of Act of 2016 and in view the Newtech Promoter’s case, the
promoter cannot shirk from the responsibilities/liabilities under the Act
and the contractual terms do not have an overriding effect to the

retrospective applicability of the authority under the provisions of Act.

27. Tribunal also considered the fact that as per the terms of the
agreement, the allottee has been made liable to make payment of interest
at the rate of 15% per annum in default of payment of amount of arrears
to the appellant and, therefore, as per Section 2(za) (ii) of the Act of
2016, the appellant is also liable to make payment of interest at the rate
of 15% per annum to the allottee if the appellant has defaulted in
providing possession of the flat in question to the allottee in the stipulated

period.
Section 2 (za) is extracted :

“2(za) “interest” means the rates of interest payable by the promoter or

the allottee, as the case may be.
Explanation:- For the purpose of this clause —

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the allottee,

in case of default;

(11)  the interest payable by the promoter to the allottee shall be from
the date, the promoter received the amount or any part thereof, till
the date, the amount or part thereof and interest thereon is

refunded, and the interest payable by the allottee to the promoter
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shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

The expression ‘interest’ as per the definition means interest payable by
the promoter or the allottee as the case may be. The explanation clarifies
that the rate of interest chargeable from the allottee by the promoter shall
be commensurate to the rate of interest which the promoter shall be liable
to pay to the allottee. In other words, rate of interest chargeable/payable
to either of the parties being compensatory and not penal has to be at the
same rate, thus, making it equitable. In the given facts of the present case,
since admittedly respondent promoter charged interest at 12 percent from
the appellant allottee for default, in that event respondent is bound to pay

interest at the same rate on the deposit to the appellant.

Learned counsel for respondent further submits that on the request of
appellant, the agreement came to be terminated, therefore, it is urged that
the relationship between the promoter and the allottee ceases. In other
words, it is submitted that since appellant ceased to be an allottee on
termination of the agreement, the remedy available to the appellant is to

seek compensation under Section 71/72 of the Act, 2016.

It is further submitted that respondent promoter is not entitled to pay the
deducted amount of the deposit and interest thereon in view of their
policy. It 1s, therefore, urged that the appellant would not be entitled to
any relief. In the alternative, learned counsel for respondent submits that
since appellant had prayed before the Regulatory Authority, as well as, in
the appeal that interest on the deposited amount be paid at 9.5 percent,
therefore, it is urged that the appellant would not be entitled to 12 percent
interest duly charged by the respondent for default of the appellant in

making payments.

We have carefully considered the submissions of learned counsel for
respondent promoter but do not find any merit therein. Section 18 (1) of
Act, 2016 confers upon an allottee to withdraw from a project that is
delayed. The right is absolute and unqualified. Only condition therein is
that appellant before withdrawing from the project has to raise a demand

expressing his intention to withdraw from a delayed project. The Section
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further confers upon the allottee to receive his deposited amount along
with interest thereon and compensation. Section 18 (1) of the Act, 2016 is

extracted :

“Section 18. Return of amount and compensation .—(1) If the
promoter fails to complete or is unable to give possession of an
apartment, plot or building.—

(a) in accordance with the terms of the agreement for sale
or as the case may be, duly completed by the date specified
therein; or

(b)  due to discontinuance of his business as a developer
on account of suspension or revocation of the registration under
this Act, or for any other reason,

he, shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice to
any other remedy available, to return the amount received by him
in respect of that apartment, plot, building, as the case may be,
with interest at such rate, as may be prescribed in this behalf
including, compensation in the manner as provided under this Act :

Provided that, where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

In the given facts, admittedly, the project was delayed. The possession of
the unit was promised to be handed over by May, 2019. The appellant
approached the respondent on 30 July, 2019 for refund of his deposited
amount. The respondent accepted the request and refunded Rs.36,00099/-
as against the deposited amount at Rs.37,33,500/-. Further, interest
thereon at the prescribed rate MCLR+1 percent, admittedly, was not paid
to the appellant. In the circumstances, provisions of Section 18(1) of the
Act, 2016, would apply insofar as it relates to the refund of amount and
interest thereon. The appellant, in the event suffered loss due to delay of
the project, other than the interest, may claim compensation. The remedy

available to the appellant would be under Section 71/72 of the Act, 2016.

The terms of the agreement between the parties which defeats the object
of the provisions of Act 2016, would not bind the allottee. Section 23 of
Indian Contract Act, 1872, expressly states where the object of an
agreement is of such nature that if permitted or allowed, it would defeat
the provisions of law, is void. Where the object of an agreement is

intended to circumvent the operation of statutory provision, such an
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agreement is opposed to law and public policy and would render the
agreement to that extent void ab initio. [Re: Union of India v. Col. L.S.N.
Moorthi, 2012 (1) SCC 718; Lucknow Development Authority through
Authorised Signatory v. Sushma Shukla, RERA Appeal No.125 of 2025,
decided on 21.01.2026].

The complaint under Section 31 of the Act 2016 can be filed by an
‘aggrieved person’. The appellant, on termination of the agreement, for
default of the respondent promoter, technically speaking may not be an
‘allottee” within the meaning of Section 2(d), however, continues to be an
‘aggrieved person’ for the reason that the respondent promoter failed to
comply its statutory obligation imposed by the legislature in terms of
Section 18(1) of Act, 2016 to refund the deposit along with interest
thereon at the prescribed rate. In the facts of the case in hand, appellant
allottee sought withdrawal from the delayed project. It is not a case of
termination of the agreement/unit by the promoter for default of the

appellant allottee.

In the circumstances, appellant would be entitled to refund of the
remaining amount at Rs.1,33,401/- along with interest, and interest on the
refunded amount of the deposit (Rs.36,000,99/-) till the date of payment.
The interest shall be computed at the rate of 12 percent from the date of
deposit till the date of refund/payment in view of Section 2(za). The

questions are accordingly answered.
The appeal is disposed of by passing the following orders :

(1) the impugned order dated 31.08.2022, passed in complaint no.
LKO186/10/62988/2020, is set aside and quashed.

(1)) respondent promoter to compute the amount of interest on the
amount refunded (Rs.25,03,171/- and Rs.10,96,928/- respectively) and
the balance outstanding amount at Rs.1,33,401/- along with interest at 12
percent till the date of payment. The payments to be made within 45 days
from the date this order is uploaded.

(i11) no order as to cost.

Dated : 24.02.2026

Irfan

(Rameshwar Singh) (Suneet Kumar)



