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SIKKA INFRASTRUCTURE PVTLTD e Respondent
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AMIT YADAV

Hon’ble Mr. Justice Suneet Kumar, Chairman

Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

l.

Heard Sri Amit Yadav, learned counsel for the appellant and Sri Sunendra

Kumar, learned counsel for the respondent.

Present appeal has been filed by the appellants assailing the order dated

25.01.2024, passed by the Regulatory Authority in Complaint No.
NCR144/04/93529/2022 (Ravi Pratap Singh Vs. Sikka Infrastructure Pvt

Ltd).

3.1

3.2
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Brief facts of the matter giving rise to the instant appeal are:

The appellant filed a complaint before the Hon’ble Real Estate Regulatory
Authority, Greater Noida vide Complaint No. NCR144/04/93529/2022
which had been decided by means of order dated 25.01.2024. The

appellants were granted interest on refund only for part period.

It is submitted that the appellants while searching the market to make a
booking for apartment came to know about the housing project of the
respondent in the name & style of “Sikka Karam Greens” (hereinafter
referred to the ‘Project’). The project as informed by the respondent was
a close match to the appellants’ requirements and thus the appellants in
the year 2013 got in touch with the officials of respondents. Based on the
promise, proposals and guarantees of the respondent, the appellants

decided to purchase a unit in the project.

The appellants booked a flat No. 003, Ground Floor (unit), admeasuring
940 Sq. Ft. for sale consideration at Rs 42,87,900/- in the project, being
developed by the respondent. The parties entered into Flat Allotment
Agreement dated 11.08.2014.
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3.5

3.6

3.7

3.8

The respondent, through flat allotment agreement, agreed to provide the
possession of the flat in question within 30 months of entering into the flat
allotment agreement which may vary to + - 6 months. The respondent
made the appellants believe that the flat in question is free from all the
encumbrances, liabilities etc. and the possession of the same would be

delivered to the appellant till the completion of the mentioned period.

The appellants kept on enquiring about the occupancy certificate from the
respondent so that the remaining payment would be made by them without

any inordinate delay.

That the appellant also made regular visits to the office of the respondent
for seeking the possession of the flat in question, to which he was
informed that the possession is being delayed due to the non-issuance of

the occupancy certificate.

On being aggrieved and upon getting no positive response from the
respondent with respect to the possession of the unit in question, the
appellant preferred a complaint before the U.P. Real Estate Regulatory
Authority on 26.04.2022 with a prayer of seeking the refund of the entire
amount due to the inability of the respondent to provide the timely

possession of the unit in question within 36 months i.e. up to 11.08.2017.

On 25.01.2024, the complaint was disposed-off by passing the final order
after hearing both the appellant and respondent at length. The said
complaint was decided on 25.01.2024 and the respondent was directed to

refund the entire deposit with interest within 45 days from date of order.

The fact as it exists is that the impugned order has been passed in complete

disregard and ignorance of the appellants’ evidence, pleadings, and grounds

alleged in the complaint, and therefore the appellants are constrained to prefer

the present appeal on the following amongst the other grounds:

A.

Ld. Forum below has not considered all the reliefs that were sought by the
appellant against the respondent and in a cryptic and biased manner

decided the complaint in an arbitrary manner.



Respondent entered into the Flat Allotment Agreement with the appellants
by concealing the fact that the project of the respondent was under

litigation against the Noida Authority.

The learned forum failed to consider that the respondent falsely claimed
the benefit of Zero Period for the unit of Appellants, as the respondent
was always having the possession of the said tower since the time of

entering of Flat Allotment Agreement.

The respondent raised false and wrong claims pertaining to the fact that
they did not have the possession of the land on which the unit of

Appellants is situated.

The learned forum failed to consider the fact that the tower in question
was already under construction at the time of entering of Flat Allotment

Agreement i.e. on 11.08.2014

The learned forum did not consider the fact that the appellants made the
payment of the requisite amount to the respondent as agreed in the terms
of Flat Allotment Agreement, even before the declaration of the Zero

Period.

The learned forum also failed to consider that benefit of Zero Period given
to the respondent does not have any applicability on the unit in question

belonging to the appellants, as the tower was already under construction.

Ld. Forum on its own motion has considered the applicability of Zero

Period on the Appellant and has not applied its mind.

Ld. Forum relied on the false averments raised by the respondents as per
which the construction could not get completed due to lis-pendens with

the Noida Authority and no possession of land with the respondent.

Ld. Forum failed to consider the fact that the order of considering the
period as Zero Period was between the NOIDA & the respondent, as the

part of agreement/ contract between them only.



There exists no privity of contract with the appellant for the agreement/

contract between the respondent & the NOIDA.

Section 18(1) of the Act provides that if an allottee wishes to withdraw
from the project on the ground that the promoter has failed to complete or
i1s unable to give possession of the property in accordance with the
agreement for sale within the date specified therein, or due to
discontinuance of the promoter's business on account of suspension or
revocation of its registration or for any other reason, then the promoter
shall return the amount received from the allottee in respect of that

property with interest and compensation, on the allottee's demand.

Ld. Forum below has failed to consider that the appellants have the
absolute right to claim a refund of the entire payment made by the
appellant along with interest since there was an inordinate delay/non

starting of the construction on part of the promoter.

Plain reading of Section 11 and 12 of the Act reveals that a promoter has
an obligation and responsibility towards the allottees in terms of the

Agreement for Sale

Ld. Forum ought to have directed the respondent to make the refund of
the payment made by the appellant; the respondent having failed to meet
the deadline to hand over possession and the fact that there has been a

delay has not been considered by the Learned Authority.

Ld. Authority has failed to consider the fact that in case a person is
aggrieved on account of misinformation or false information/ promises,
he/she has a right to withdraw from the project, and the promoter is liable

to return his entire investment along with interest and/or compensation.

Apart from the provision of refund stipulated by the statute the same has
also been observed by the National Consumer Disputes Redressal
Commission in a plethora of cases that the buyer can seek a refund in the

case where there is a delay in handing over the possession.



There is prima facie non-application of mind inasmuch as the Ld.
Authority below had only relied on the false averments raised by the
respondent without any concrete supporting evidences regarding the
same; and in derogation thereto, passed a legally unsustainable and

untenable order.

Ld. Authority has failed to take into consideration that, there has been a
delay in completion of the Project, while the appellant has made the

payments on time.

Impugned order is even otherwise cryptic and has been passed sans

application of mind.

Learned Authority below has drastically failed in taking into

consideration the evidence that were adduced by the appellant before it.

Authority has failed to consider that Applicant is passing through a great
mental agony and torture that his lifelong savings and investments are
under threat for no fault on the part of the appellant but due to fraudulent

manipulation of records.
Impugned order is bad, arbitrary, unjust, and discriminatory.

Even otherwise, the impugned order is cryptic, unjust, and has been

passed defeating the spirit and intent of the Real Estate Act, 2016

In view of the facts narrated and the grounds urged, the appellant most humbly

prays before this Hon’ble Appellate Tribunal for the following relief(s):

(a)

(b)

The impugned judgment and order dated 25.01.2024 passed by the Ld.
Authority below in RERA complaint no. NCR144/04/93529/2022 (Ravi
Pratap Singh & Anr. Vs. M/s Sikka Infrastructure Pvt. Ltd.) be set-aside
to the extent that interest will not be calculated for force majeure period

as mentioned in the issue No. 1, in the interest of justice.

Direct the Respondent to refund the entire deposit of Rs. 31, 47, 620/-
along with interest from the respective date of payment made to the

respondent;



6. In reply to the contents of the above appeal, respondent has filed the

objection/counter affidavit submitting that:

6.1

6.2

Learned Regulatory Authority has rightly passed the impugned order
dated 25.01.2024 considering the true facts placed on record of the case.
The construction of said tower was projected to be completed within a
period of 30 months + 6 months from the date of execution of allotment
agreement subject to force majeure conditions, change of law or any other
reasonable reason which was not in control of respondent. NOIDA
Authority allotted plot of land no.GH-03(B), Sector 143, Expressway
NOIDA U.P. while a reduced area was handed over to the respondent
against the actual area allotted. The area of 3602.41 sq.mtrs was under
dispute between NOIDA Authority and Saheb Singh Nawab Singh.
Therefore, possession of this disputed part could not be delivered to the
respondent by NOIDA Authority. The project of respondent remained
under dispute regarding possession of part land because NOIDA
Authority did not clear the farmers’ dues before allotment of the said land
to the respondent. The respondent approached Hon’ble High Court,
Allahabad by filing Writ-C No.7963 of 2018 for considering zero period.
Hon’ble High Court decided the writ vide order dated 27.02.2018.
Construction work haulted without any fault of the respondent. The
situation was out of control of the respondent. The situation should be
considered as force majeure circumstance. The construction work was
completed in the appellant’s tower and respondent has already applied for
CC of project and issued offer of possession/demand letter. Project was
delayed due to the unforeseen circumstances. Appellant has not shown
any interest in clearing dues even after repeatedly issuing of demand

letters and taking possession of the allotted unit.

Benefit of zero period should be given to the respondent. The respondent
was facing farmers’ agitation. NOIDA Authority considered the difficulty
of respondent, therefore, NOIDA Authority declared zero period vide
order dated 20.02.2019. Learned Regulatory Authority has also
considered the zero period order of NOIDA Authority as force majeure.

Appellant was well aware of the knowledge of pendency of litigation.



Learned Regulatory Authority has passed impugned order for refund of
amount with interest @ MCLR% excluding zero period as force majeure
period. Appellant has not sought any compensation before Regulatory

Authority. Respondent prayed for the dismissal of present appeal.

Appellant has filed rejoinder to the objections of the respondent. Appellant has
reiterated the facts of the appeal memo and denied the facts mentioned in
objections regarding delivery of project. Appellant has alleged that respondent
has neither supplied any copy of application filed before the competent authority
to obtain the OC/CC nor any copy of OC/CC regarding the completion of
tower/project of appellant’s unit. Respondent has concealed the facts of land
dispute and dispute with NOIDA Authority. The appellant had no knowledge of
pending litigation and disputes. Zero period has been wrongly considered as
force majeure circumstance in favour of respondent promoter. Appellant has
right to demand the refund of the entire deposited amount with interest for the
whole period under Section 18(1) of the RERA Act, 2016. The appellant has
prayed for allowing the appeal for the refund of the whole deposited amount

with interest for the entire period and compensation also.

On the basis of submissions of learned counsel for parties, pleadings and the
grounds pressed, we frame following questions in order to examine the

controversy involved in the instant appeal:

(1)  Whether the respondent/promoter is entitled for exemption of zero period
as declared by the NOIDA Authority vide order dated 20.02.2019 and
Covid -19 period 25.03.2020 to 25.09.2020 as force majeure ?

(1)  Whether the project in question is delayed?
(i11)) Whether appellant allottee is entitled for refund with interest?

(iv)  Whether impugned order dated 25.01.2024 of Regulatory Authority

suffers from any illegality or perversity



Question No. (i)

0. Question No.1 involves analysis of exemption of zero period and covid period.
Learned Regulatory Authority has granted exemption of zero period as well as
covid period.

9.1 The Hon’ble Bombay High Court in the case of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. Union of India and others (supra) vide paras
256, 257 & 258 was pleased to observe as under:--.

“256. Section 4(2)(1)(C) enables the promoter to revise the date of
completion of project and hand over possession. The provisions of
RERA, however, do not rewrite the clause of completion or handing
over possession in agreement  for sale. Section 4(2)(l) (C) enables
the promoter to give fresh time line independent of the time period
stipulated in the agreements for sale entered into between him and
the allottees so that he is not visited with penal consequences laid
down under RERA. In other words, by giving opportunity to the
promoter to prescribe fresh time line under Section 4(2)(1)(C) he is

not absolved of the liability under the agreement for sale.

257. Section 18(1)(b) lays down that if the promoter fails to complete
or is unable to give possession of an apartment due to discontinuance
of his business as a developer on account of suspension or revocation
of the registration under the Act or for any other reason, he is liable
on demand to the allottees, in case the allottee wishes to withdraw
from the project, without prejudice to any other remedy available, to
return the amount received by him in respect of that apartment with
interest at such rate as may be prescribed in this behalf including
compensation. If the allottee does not intend to withdraw from the
project he shall be paid by the promoter interest for every month's
delay till handing over of the possession. The requirement to pay
interest is not a penalty as the payment of interest is
compensatory in nature in the light of the delay suffered by the

allottee who has paid for his apartment but has not received



possession of it. The obligation imposed on the promoter to pay

interest till such time as the apartment is handed over to him is not

unreasonable. The interest is merely compensation for use of

money.

258. In paragraph-9 of Alok Shanker Pandey v.
Union of India, (2007) 3 SCC 545, the Apex Court has held
that "There is misconception about interest. Interest is not a
penalty or punishment at all, but it is the normal accretion on
capital. ................. The object of Section 18 is to recompense
an allottee for depriving him of the use of the funds paid by him.
The promoter who has received money from the allottee but has
failed to adhere to his contractual or statutory obligations,
cannot claim that he is entitled to utilize the monies without

)

paying any interest with respect thereto to the allottee.’

259. A perusal of Section 18 indicates that
payment of interest including compensation or interest, as the
case may be, is payable on account of default committed by the
promoter. Although this Section does not consider a situation
where the promoter is unable to complete or handover
possession for no fault of his own, it would be open to him to
claim frustration in such a case and return the money to the
allottee with interest thereby stopping the interest that is to be
paid till handing over possession. The provisions of RERA
ensure that the allottees' money is not misused or unreasonably

retained by the promoter.

Section 6 of the Act, 2016 explains ‘force majeure’ as the expression
‘force majeure’ shall mean a case of war, flood, drought, fire, cyclone,
earthquake or any other calamity caused by nature affecting the regular

development of the real estate project.
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9.4

10

In Civil Appeal No. 940/2017 (Vikram Chatterjee and Ors. Vs. Union
of India and Ors.), the Hon’ble Supreme Court has defined Force

Majeure as under:

“Force Majeure shall mean a case of war, flood, drought, fire,

cyclone, earthquake or any other calamity caused by nature”.

Under Rule 7.1, of the Real Estate (Regulation and Development)
(Agreement for Sale/Lease) Rules 2018, the procedure and conditions of
possession of the apartment/ plot along with situation, which can be called
as force majeure, has been defined and prescribed. Rule 7.1 is extracted

as follows:-

7. POSSESSION OF THE APARTMENT/PLOT

7.0 “o The Promoter assures to hand over possession of the
[Apartment/Plot] along with ready and complete Common Areas
with all specifications, amenities and facilities of the Project in
place on, unless there is delay or failure due to war, flood,
drought, fire, cyclone, earthquake or any other calamity caused
by nature affecting the regular development of the real estate
project (“Force Majeure”). If, however, the completion of the
Project is delayed due to the Force Majeure conditions then the
Allottee agrees that the Promoter shall be entitled to the extension

of time for delivery of possession of the [Apartment/Plot] :

Provided that such Force Majeure conditions are not of a nature
which make it impossible for the contract to be implemented. The
Allottee agrees and confirms that, in the event it becomes
impossible for the Promoter to implement the project due to
Force Majeure conditions, then this allotment shall stand
terminated and the Promoter shall refund to the Allottee the
entire amount received by the Promoter from the allotment within
120 days from that date. The Promoter shall intimate the Allottee
about such termination at least thirty days prior to such

termination. After refund of the money paid by the Allottee, the
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Allottee agrees that he/she shall not have any rights, claims etc.
against the Promoter and that the Promoter shall be released and
discharged from all its obligations and liabilities under this

Agreement ”

Respondent promoter has alleged that total land 53911.33 sq. mtr. was
allotted to promoter on 26.08.2011 for the project by NOIDA Authority
but part of land was handed over to promoter and part of land 3602.41 sq.
mtr. was not given to the promoter because land dispute and farmers’
agitation was existing for the land of the project. NOIDA Authority
declared zero period from 26.08.2011 to 20.02.2019 vide order dated
20.02.2019. Zero period was declared on the request of respondent
promoter. Only on part of land delivered by NOIDA Authority, farmers’
agitation or land dispute was not mentioned in advertisement of project,

brochure, allotment letter, demand letters’ issued to allottee.

There is no averment of the respondent promoter that unit allotted to the
allottee was to be constructed on the piece of land which was not handed
over to the promoter while appellant allottee has specifically mentioned
that at the time of execution of agreement, tower consisting of unit of
allottee, was shown as under construction by the promoter. On the other
hand, if statement of promoter is taken as true fact, then it is clear that
respondent promoter has launched his project on the land which was not
in his possession and kept on receiving instalments upto 40% of BSP as
per agreement. There is no explanation of promoter that how promoter
has launched and advertised the whole project on disputed land without
getting the possession of whole piece of land. NOIDA Authority declared
zero period because it could not deliver possession of whole allotted land
to the promoter and farmers were raising dispute with the NOIDA
Authority and promoter. Allottee was not involved in this land dispute,
farmers’ agitation or declaration of zero period. Land dispute, farmers’
agitation causing delay in project, all are due to the human activities, not
due to any natural calamity as “force majeure” as defined in the
explanation of Section 6 of 2016. Declaration of zero period by Noida

Authority is admittedly on the request of the promoter. Here promoter as
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well as Noida Authority both are at fault because NOIDA Authority could
not deliver whole piece of land to the promoter timely and promoter
launched, advertised the project on whole land without getting possession
of the whole allotted land and also without informing such situation to
allottees. Declaration of zero period is a matter between promoter and
NOIDA Authority. Project work was not held up due to any fault of
allottee or any natural calamity. Promoter has advertised and allotted units
to allottees at promoter’s own risk. Allottee cannot suffer for the fault of
promoter or NOIDA Authority. Allottee has deposited 40% of BSP as
per agreement. Non availability of land due to farmers’ agitation involves
human interference. It does not involve any interference due to any natural
calamity. Further where promoter/developer was aware of difficulty in
developing the project from the very beginning and floated the project
without solving the difficulty/ impediment and later on that cause delayed
the project, then promoter can not setup such circumstance and defence
under force majeure. Therefore, promoter cannot be given exemption of
any such period (zero period) as force majeure. Learned Regulatory
Authority has also considered covid period from 25.03.2020 to 25.9.2020
as force majeure circumstance. It is admitted fact that as per agreement,
promoter had to deliver the possession of allotted unit within 30+6 months
(36 months) from the date of agreement. Agreement was executed on
11.08.2014. Possession of Unit was to be delivered till 11.08.2017. The
delay period starts from 11.08.2017. It means that exempted covid period
does not fall within the assured period of possession. Therefore, no
exemption can be given for covid period from 25.03.2020 to 25.09.2020

also. Question No. (1) is answered accordingly.

Question No. (ii)

10.

This question involves the analysis of the fact whether the project in question is

delayed.

10.1 It is admitted fact that agreement was executed on 11.08.2014 between

Appellant/allottee and respondent promoter by which Flat No. 003,
Ground Floor, was allotted to appellant. As per para-26 of
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Agreement/Allotment, possession was assured to be given within 30
months + 6 months (36 months) till 11.08.2017. Respondent promoter has
neither uploaded any OC/CC obtained from the competent authority
regarding completion of the project in question nor mentioned in his
pleadings that promoter has obtained OC/CC from the competent
authority. Analysis of question no.l makes it clear that promoter is not
entitled for any exemption of zero period or covid period. Respondent
promoter cannot offer for possession and deliver the possession of allotted
unit without getting OC/CC from the competent authority. Offer of
possession, if any, is not valid without obtaining OC/CC from the
Competent Authority. Project could not be completed till 11.08.2017.
Therefore, project in question of the respondent promoter is delayed.

Question No. (i1) is answered accordingly.

Question No. (iii)

11.  This question involves the analysis whether appellant is entitled for the refund

of deposited amount with interest.
11.1 The provisions of Section 18(1) of the Act, 2016 is :

“Section 18. Return of amount and compensation.—(1) If the
promoter fails to complete or is unable to give possession of an

apartment, plot or building.—

(@)  in accordance with the terms of the agreement for sale or
as the case may be, duly completed by the date specified therein,

or

(b)  due to discontinuance of his business as a developer on
account of suspension or revocation of the registration under this

Act, or for any other reason,

He shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any
other remedy available, to return the amount received by him in

respect of that apartment, plot, building, as the case may be, with



11.2

11.3
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interest at such rate, as may be prescribed in this behalf
including, compensation in the manner as provided under this

Act :

Provided that, where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of the

possession, at such rate as may be prescribed.”

Section 18(1) of the Act empowers an allottee to choose or to exercise one
of the two options mentioned therein for a delayed project i.e. an allottee
can either withdraw from the project or continue with project. If allottee
wishes to withdraw from a delayed project, the promoter shall be liable
on demand to the allottee without prejudice to any other remedy available
to return the amount receive by him with interest at the prescribed rate
including compensation. Jurisdiction of granting refund with interest lies
with Regulatory Authority while jurisdiction to grant compensation lies

with Adjudicating Officer.

If the project has been floated on disputed land, allottee will not suffer and
developer shall be under obligation to compensate the allottee under
Section 18 of Act, 2016. The land on which the development is to be done,
is in dispute, then the allottee shall not suffer for the same and the
developer shall be under an obligation to compensate the allottee for the
same. Due to the dispute in the title of the land the allottee should not be

made to suffer.

Analysis and answer to question no.l makes it clear that respondent
promoter is not entitled for any kind of exemption either as a zero period
or as covid period. Analysis and answer to the question no.2 makes it clear
that project is delayed and no OC/CC is available with the respondent
promoter regarding project and appellant/allottee has decided to withdraw
from the delayed project. Therefore, appellant/allottee is entitled for the
refund of deposited amount with interest @ of MCLR+1% from the date
of deposit till the date of actual payment. Question No. (iii) is answered

accordingly.
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Question No. (iv)

12.  This question involves analysis of the issue whether the impugned order of the

Regulatory Authority suffers from any illegality or perversity.

12.1 Answer to question no. (i) makes it clear that respondent promoter is not

entitled for any kind of exemption of zero period or covid period as ‘force
majeure’ period from the calculation of interest. Learned Regulatory
Authority has wrongly excluded zero period and covid period as ‘force
majeure’. Appellant is entitled for refund of whole deposited amount and
interest (@ MCLR+1% per annum from the date of deposit till the date of
actual payment. Impugned order of the Regulatory Authority suffers from
illegality and perversity to that extent. Question No. (iv) is answered

accordingly.

13.  On the basis of above analysis and discussions present appeal is partly allowed

and direction no.l of the impugned order dated 25.01.2024 of the Regulatory

Authority is modified as under :

(1)  Respondent/promoter is directed to refund the amount of Rs. 31,47,620/-
deposited by the appellant/allottee with interest (@ MCLR+1% per annum
from the date of deposit till the date of actual payment to
appellants/allottees within 45 days from the date of uploading of this
order/judgment.”

(2) No order as to cost.

Dated: 09.05.2025 (Devindar Singh Chaudhry) (Suneet Kumar)

M. Singh/-



