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UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT LUCKNOW

Appeal No. 438 Of 2024
Shailaja Mishra and Sanjai Mishra ... Appellant
Vs

Royal Country Homes Pvt. Ltd. ... Respondent

Hon’ble Mr. Justice Suneet Kumar, Chairman

Hon’ble Mr. Rameshwar Singh, Administrative Member

l.

Heard Sri Deepak Dwivedi, learned counsel for appellant and Sri Abhineet
Singh, Advocate, holding brief of Sri Jai Prakash Mishra, learned counsel for

respondent no.1.

The appellant allottee, by the instant appeal is raising challenge to the order
dated 30.09.2024 passed by U.P. Real Estate Regulatory Authority at Lucknow
(for short ‘Regulatory Authority’) in complaint no. LKO167/05/92622/2022,
whereby, the complaint of the appellant came to be rejected, not falling within
the scope and ambit of Real Estate (Regulation and Development) Act, 2016
(for short ‘Act, 2016°).

The short question that arises for consideration is as to whether the complaint
instituted by the appellant allottee under Section 31 of Act, 2016 was
maintainable, and/or, whether the order passed by the learned Regulatory

Authority is just and lawful.
The facts inter se parties are not in dispute.

The appellant booked a commercial unit/shop, admeasuring 220 sq.ft./20.438
sq.mt. on 04.11.2016, with the respondent promoter. The plot is situated in
Country Homes, in a project conceived and floated by Omaxe Eternity in city
Vrindavan, District Mathura. Appellant periodically deposited the sale
consideration at Rs. 8,32,015/-. The shop no. CSQ-F35 came to be allotted to
the appellant. It appears that the respondent promoter defaulted, aggrieved,
appellant was constrained to institute a complaint under Section 31 of Act,

2016 seeking possession of the unit along with delay interest.



Learned Regulatory Authority, on perusal of record and upon obtaining an
inspection report dated 08.04.2023, it was recorded that the respondent
promoter purchased 24 plots in the Omaxe Eternity project, admeasuring
approximately 500 sq.mtr, duly registered on different dates. On 15 plots/Villa
(G+2) came to be constructed and on some plots commercial units were
constructed in terms of the sanctioned layout plan of the Omaxe Eternity
project. Promoter thereafter conveyed/sold the Villas, as well as, the

commercial shops to various parties including the appellant.

On specific query, learned counsel for respondent submits that the plot on
which the shopping complex was constructed comprised of six shops and the
plot measures approximately 500 sq.mtr. The site report dated 08.04.2023 is

not under challenge.

Learned Regulatory Authority, relying upon Section 3(1) of Act 2016, noted
in the impugned order that since the plot admeasures less than 500 sq.mtr. and
the number of units constructed thereon is less than eight, the project/building
of the respondent promoter would fall under the exception clause of Section 3

of Act, 2016. Section 3 is extracted:

“3. Prior registration of real estate project with Real Estate
Regulatory Authority.—(1) No promoter shall advertise, market,
book, sell or offer for sale, or invite persons to purchase in any
manner any plot, apartment or building, as the case may be, in any
real estate project or part of it, in any planning area, without
registering the real estate project with the Real Estate Regulatory
Authority established under this Act:

Provided that projects that are ongoing on the date of
commencement of this Act and for which the completion certificate
has not been issued, the promoter shall make an application to the
Authority for registration of the said project within a period of three
months from the date of commencement of this Act:

Provided further that if the Authority thinks necessary, in the
interest of allottees, for projects which are developed beyond the
planning area but with the requisite permission of the local authority,
it may, by order, direct the promoter of such project to register with
the Authority, and the provisions of this Act or the rules and
regulations made thereunder, shall apply to such projects from that
stage of registration.

(2) Notwithstanding anything contained in sub-section (1), no
registration of the real estate project shall be required—

(a) where the area of land proposed to be developed does not
exceed five hundred square meters or the number of
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apartments proposed to be developed does not exceed eight
inclusive of all phases:

Provided that, if the appropriate Government considers it
necessary, it may, reduce the threshold below five hundred
square meters or eight apartments, as the case may be,
inclusive of all phases, for exemption from registration under
this Act;

(b) where the promoter has received completion certificate for a real
estate project prior to commencement of this Act;

(c) for the purpose of renovation or repair or re-development which
does not involve marketing, advertising selling or new allotment
of any apartment, plot or building, as the case may be, under the
real estate project.

Explanation.—For the purpose of this section, where the real
estate project is to be developed in phases, every such phase shall
be considered a stand alone real estate project, and the promoter
shall obtain registration under this Act for each phase
separately.”
On perusal of sub-Section (2)(a) of Section 3, the provision categorically
mandates that no registration in sub-section (1) of the real estate project shall
be required where the area of land proposed to be developed does not exceed

five hundred square meters or the number of apartments proposed to be

developed does not exceed eight inclusive of all phases.

Learned counsel for appellant submits that since the respondent had purchased
24 plots, over which Villa, as well as, shopping complex was constructed,
therefore, all the 24 plots put together would fall within the ambit and scope
of Act 2016, being a real estate project of Section 2(zn) hence, would

compulsorily require registration being an ongoing project.

Learned counsel appearing for first respondent UP RERA submits that
respondent promoter is an allottee on purchasing 24 units from promoter
Omaxe Eternity project. The allottee on having purchased 24 independent
units(plots) would not constitute an independent real estate project as
contemplated under Section 2(zn). It is not being disputed that respondent
constructed a shopping complex comprising of six units on a plot admeasuring
less than 500 sq.mtr. that would not be covered under the Act, 2016. The 24
plots being independent units in the erstwhile project would not constitute an

independent real estate floated by the respondent promoter project.



12.  Itis not the case of the appellant allottee that the competent authority (Mathura
Vrindavan Development Authority) had sanctioned a project comprising of 24
plots. The unit of the appellant is on a single plot which is independent and
stand alone building that would not fall within the definition of real estate
project under Section 2 (zn), read with, Section 3. The construction of
villa/shops on the plots purchased by the respondent promoter is as per the
layout plan sanction by the competent authority for the real estate project,
Omaxe Eternity. The respondent promoter, qua Omaxe Eternity is an allottee
of 24 units. The respondent promoter has not subsequently transferred the plot
to the appellant. The respondent constructed villa/shops on the independent
plots and thereafter transferred one of the six shops to the appellant. The
respondent promoter would fall under the exception clause of Section 3. The
provisions of the Act, 2016, would not apply to the constructions raised by the

respondent promoter. The question is accordingly answered.

13. Learned counsel for appellant failed to point out any illegality, infirmity or
jurisdictional error in the impugned order. The appeal being devoid of merit,

is accordingly dismissed.

14. Dismissal of the appeal, however, shall not preclude the appellant to take
remedy, if any, in accordance with law before appropriate forum or court, if

so advised.

(Rameshwar Singh) (Suneet Kumar)
Dated: 24.02.2026
Ranjeet/-



