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125. Appeal No.188/2023
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Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Kamal Kant Jain, Technical Member.

1. These appeals and cross appeals have been preferred under Section 44(1) of
the Real Estate (Regulation and Development) Act, 2016 (‘Act 2016°)
against composite orders dated 21.12.2021, 02.02.2022, 23.02.2022 and
23.05.2022 passed by the U.P. Real Estate Regulatory Authority, Regional
Office, Gautam Budh Nagar (‘Regulatory Authority’) in various
complaints. Since in all the composite orders in sum and substance the
directions are same, therefore, on the joint request of learned counsel for
the parties, they were heard together and are being disposed of by a

composite judgment.

2. For the sake of convenience Appeal Number, Complaint Number, date of
impugned order and directions of the Regulatory Authority are shown in the

table below:--

SIL. Appeal Complaint Number Date  of | Directions of Regulatory Authority.

No. | Number Impugned
Order.
1. 748/2022 NCR144/04/74214/202 | 21.12.2021

(1) The respondent is directed to ensure
1 possession of the plot to the complainant after
completing all the amenities along with
OC/CC by 31.05.2022.

(11) The respondent is directed not to compel the
complainant to get the registry done without
obtaining the OC/CC under Section 36 of the
Act 2016. Respondent is directed to ensure
that the registry is done in favour of the
complainant by 31.05.2022 after obtaining
OC/CC and issuing the checklist.

(111) The respondent is directed to ensure
payment of delay interest to the complainant
from 27.01.2014 to 30.04.2017 @ 4% annual
simple interest and from 01.05.2017 till
obtaining OC/CC or till the date of offer of
possession, whichever is later @ MCLR+1%.
The amount of interest is to be adjusted in the
final payment. If the amount of interest is
more than the due amount, then that amount
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will be refunded as per rule. The interest will
not be reckoned for the delay in project from
25.03.2020 to 25.09.2020 in view of force
majeure period. Simultaneously, if there is any
over dues upon the complainant, then upon the
same period the interest will not be payable.

(lV) If any rate of interest is charged by the
promoter for default of allottee after
promulgation of Act 2016 then, as per Section
2(za)(i) of the Act 2016 the same rate of
interest shall be given by the promoter to the
allottee for default of promoter. Therefore,
delay interest at the rate of MCLR+1% shall
also be payable by the complainant. If the
interest rate of more than this rate has been
charged after promulgation of Act 2016 then
delay interest shall be calculated at the same
rate of interest.

(V) The respondent is also directed to clarify
reasons and base to the purchasers for
installing the P.L.C. in each case and after that
take the money and the allottee who is not
agreeable to the same, money be returned to
him along with interest.

2. 271/2022 NCR144/10/83310/2021 23.02.2022 ----As above----
3. 272/2022 NCR144/10/83252/2021 23.02.2022 ----As above----
4. 273/2022 NCR144/10/83241/2021 23.02.2022 ----As above----
5. 274/2022 NCR144/10/83186/2021 23.02.2022 ----As above----
6. 275/2022 | NCR144/10/83356 /2021 | 23.02.2022 —_—-As above—
7. 276/2022 NCR144/11/87671/2021 23.02.2022 —_—_As above—
8. 277/2022 NCR144/10/83167/2021 23.02.2022 ___As above—
9. 278/2022 NCR144/10/83684/2021 23.02.2022 ——As above—
10. 279/2022 NCR144/10/83534/2021 23.02.2022 -—--As above----
11. 280/2022 NCR144/10/83488/2021 23.02.2022 -—--As above----
12. 281/2022 NCR144/10/83549/2021 23.02.2022 -—--As above----
13. 282/2022 NCR144/10/83223/2021 23.02.2022 -—--As above----
14. 283/2022 NCR144/10/83539/2021 23.02.2022 ----As above----
15. 3222022 NCR144/11/85693/2021 02.02.2022 —_—_As above—
16. 451/2022 NCR144/12/85883/2021 02.02.2022 -—--As above----
17. 452/2022 NCR144/12/85905/2021 02.02.2022 ——As above——
18. 489/2022 NCR144/12/85824/2021 23.05.2022 -—--As above----
19. 490/2022 NCR144/11/85668/2021 23.05.2022 -—--As above----
20. 491/2022 NCR144/11/85680/2021 23.05.2022 -—--As above----
21. 493/2022 NCR144/12/85826/2021 23.05.2022 -—--As above----
22. 494/2022 NCR144/12/85829/2021 23.05.2022 ----As above----
23. 495/2022 NCR144/12/85743/2021 23.05.2022 ----As above----
24. 608/2022 NCR144/04/74195/2021 21.12.2021 -—--As above----
25. 615/2022 NCR144/04/74295/2021 21.12.2021 ___As above—
26. 625/2022 NCR144/10/83580/2021 21.12.2021 -—--As above----
27. 626/2022 NCR144/04/74203/2021 21.12.2021 ----As above----
28. 627/2022 NCR144/04/74216/2021 21.12.2021 ----As above----
29. 628/2022 NCR144/04/74238/2021 21.12.2021 ----As above----
30. 629/2022 NCR144/04/74252/2021 21.12.2021 -—--As above----
31. 630/2022 NCR144/10/83583/2021 21.12.2021 -—--As above----
32. 752/2022 NCR144/10/83180/2021 21.12.2021 -—--As above----
33. 754/2022 NCR144/07/74275/2021 21.12.2021 -—--As above----
34, 755/2022 NCR144/10/83588/2021 21.12.2021 ——As above——
35. 756/2022 NCR144/10/83346/2021 21.12.2021 ——As above—
36. 765/2022 NCR144/04/74279/2021 21.12.2021 —_—-As above—
37. 323/2022 NCR144/12/85891/2021 02.02.2022 —_—_As above—
38. 324/2022 NCR144/11/85716/2021 02.02.2022 -—--As above----
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39.

324/2022

NCR144/12/85746/2021

02.02.2022

----As above----

40.

324/2022

NCR144/11/85728/2021

02.02.2022

----As above----

41.

324/2022

NCR144/12/85901/2021

02.02.2022

----As above----

42.

631/2022

NCR144/04/74225/2021

21.12.2021

----As above----

43.

632/2022

NCR144/04/74209/2021

21.12.2021

----As above----

44.

633/2022

NCR144/10/83502/2021

21.12.2021

----As above----

45.

634/2022

NCR144/10/83199/2021

21.12.2021

----As above----

46.

635/2022

NCR144/04/74257/2021

21.12.2021

----As above----

47.

636/2022

NCR144/04/74258/2021

21.12.2021

----As above----

48.

637/2022

NCR144/04/74220/2021

21.12.2021

----As above----

49.

728/2022

NCR144/12/85877/2021

02.02.2022

----As above----

50.

729/2022

NCR144/12/85737/2021

02.02.2022

----As above----

51.

737/2022

NCR144/04/74254/2021

21.12.2021

----As above----

52.

738/2022

NCR144/11/85702/2021

02.02.2022

----As above----

53.

739/2022

NCR144/04/74213/2021

21.12.2021

----As above----

54.

740/2022

NCR144/04/74256/2021

21.12.2021

----As above----

55.

296/2023

NCR144/04/74225/2021

21.12.2021

(1) The respondent is directed to ensure
possession of the plot to the complainant
after completing all the amenities along with
OC/CC by 31.05.2022.

(11) The respondent is directed not to compel the
complainant to get the registry done without
obtaining the OC/CC under Section 36 of the
Act 2016. Respondent is directed to ensure
that the registry is done in favour of the
complainant by 31.05.2022 after obtaining
OC/CC and issuing the checklist.

(111) The respondent is directed to ensure
payment of delay interest to the complainant
from 27.01.2014 to 30.04.2017 @ 4% annual
simple interest and from 01.05.2017 till
obtaining OC/CC or till the date of offer of
possession,  whichever is later @
MCLR+1%. The amount of interest is to be
adjusted in the final payment. If the amount
of interest is more than the due amount, then
that amount will be refunded as per rule. The
interest will not be reckoned for the delay in
project from 25.03.2020 to 25.09.2020 in
view of  force majeure period.
Simultaneously, if there is any over dues
upon the complainant, then upon the same
period the interest will not be payable.

(1V) If any rate of interest is charged by the
promoter for default of allottee after
promulgation of Act 2016 then, as per Section
2(za)(i) of the Act 2016 the same rate of
interest shall be given by the promoter to the
allottee for default of promoter. Therefore,
delay interest at the rate of MCLR+1% shall
also be payable by the complainant. If the
interest rate of more than this rate has been
charged after promulgation of Act 2016 then
delay interest shall be calculated at the same
rate of interest.

(V) The respondent is also directed to clarify
reasons and base to the purchasers for
installing the P.L.C. in each case and after
that take the money and the allottee who is
not agreeable to the same, money be returned
to him along with interest.

56.

44/2023

NCR144/10/83310/2021

23.02.2022

----As above----

57.

775/2022

NCR144/10/83252/2021

23.02.2022

----As above----

58.

781/2022

NCR144/10/83241/2021

23.02.2022

----As above----

59.

780/2022

NCR144/10/83186/2021

23.02.2022

----As above----
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60. 193/2023 NCR144/10/83356/2021 23.02.2022 -—--As above----
61. 41/2023 NCR144/11/85671/2021 23.02.2022 -—--As above----
62. 776/2022 NCR144/10/83167/2021 23.02.2022 -—--As above----
63. 790/2022 NCR144/10/83684/2021 23.02.2022 -—--As above----
64. 870/2022 NCR144/10/83534/2021 23.02.2022 -—--As above----
65. 804/2022 NCR144/10/83488/2021 23.02.2022 ———-As above--——
66. 803/2022 NCR144/10/83549/2021 23.02.2022 -—--As above----
67. 9/2023 NCR144/10/83223/2021 23.02.2022 ----As above----
68. 42/2023 NCR144/10/83539/2021 23.02.2022 ----As above----
69. 121/2023 NCR144/11/85693/2021 02.02.2022 -—--As above----
70. 122/2023 NCR144/12/85883/2021 02.02.2022 ———-As above-——
71. 707/2022 NCR144/12/85905/2021 02.02.2022 --—-As above--—
72. 36/2023 NCR144/11/85668/2021 23.05.2022 -—--As above----
73. 120/2023 NCR144/12/85826/2021 23.05.2022 ———-As above--—
74. 118/2023 NCR144/12/85743/2021 23.05.2022 ———-As above-——
75. 189/2023 NCR144/04/74195/2021 21.12.2021 --—-As above--—
76. 819/2022 NCR144/04/74295/2021 21.12.2021 -—--As above----
71. 864/2022 NCR144/10/83580/2021 21.12.2021 -——-As above-—-
78. 194/2023 NCR144/04/74203/2021 21.12.2021 ———-As above--——
79. 820/2022 NCR144/04/74216/2021 21.12.2021 ———-As above--——
80. 818/2022 NCR144/04/74238/2021 21.12.2021 ———-As above-——
81. 821/2022 NCR144/04/74252/2021 21.12.2021 -—--As above----
82. 191/2023 NCR144/10/83583/2021 21.12.2021 -—--As above----
83. 805/2022 NCR144/10/83180/2021 21.12.2021 -—--As above----
84. 124/2023 NCR144/04/74275/2021 21.12.2021 ——--As above---—
85. 865/2022 NCR144/10/83588/2021 21.12.2021 -—--As above----
86. 125/2023 NCR144/10/83346/2021 21.12.2021 -—--As above----
87. 789/2022 NCR144/04/74279/2021 21.12.2021 ———-As above--——
88. 219/2023 NCR144/12/85891/2021 02.02.2022 -—--As above----
89. 871/2022 NCR144/11/85716/2021 02.02.2022 -—--As above----
90. 123/2023 NCR144/12/85746/2021 02.02.2022 ———-As above--—
91. 712/2022 NCR144/12/85901/2021 02.02.2022 --—-As above----
92. 43/2023 NCR144/10/83502/2021 21.12.2021 -—--As above----
93. 866/2022 NCR144/10/83199/2021 21.12.2021 ———-As above-—
94. 190/2023 NCR144/04/74258/2021 21.12.2021 -—--As above----
9s. 71/2023 NCR144/12/85877/2021 02.02.2022 —-—-As above-—-
96. 749/2022 NCR144/12/85737/2021 02.02.2022 --—-As above----
97. 192/2023 NCR144/04/74254/2021 21.12.2021 -——-As above-—-
98. 708/2022 NCR144/11/85702/2021 02.02.2022 --—-As above----
99. 817/2022 NCR144/04/74213/2021 21.12.2021 --—-As above----
100. 816/2022 NCR144/04/74256/2021 21.12.2021 --—-As above----
101. | 848/2022 NCR144/04/74214/2021 21.12.2021 ———As above-———
102. 477/2022 NCR144/03/52307/2021 28.10.2020 ----As above----
103. 815/2022 NCR144/04/74228/2021 21.12.2021 --—-As above----
104. 117/2023 NCR144/04/74229/2021 21.12.2021 -—--As above----
105. 698/2022 NCR144/04/74237/2021 21.12.2021 --—-As above----
106. 710/2022 NCR144/11/85721/2021 02.02.2022 --—-As above----
107. | 711/2022 | NCR144/02/71076/2021 02.02.2022 ———-As above----
108. 806/2022 NCR144/07/57256/2020 22.09.2021 --—-As above----
109. 807/2022 NCR144/11/64584/2020 25.08.2021 --—-As above----
110. | 203/2023 NCR144/09/82229/2021 02.08.2022 ———As above-—-—
111. 204/2023 NCR144/07/56428/2020 29.06.2021 --—-As above----
112. 205/2023 NCR144/09/60762/2020 25.05.2021 --—-As above----
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113. 206/2023 NCR144/06/55151/2020 22.06.2021 --—-As above----
114. 295/2023 NCR144/03/51949/2020 30.12.2020 --—-As above----
115. 849/2022 ADJ/NCR144/08/80662/2021 01.06.2022 ----As above----
116. 850/2022 ADJ/NCR144/02/70131/2021 18.04.2022 ----As above----
117. 851/2022 NCR144/01/1282/2020 05.10.2020 --—-As above----
118. 478/2022 NCR144/03/52552/2020 05.10.2020 --—-As above----
119. 709/2022 NCR144/11/85718/2021 02.02.2022 --—-As above----
120. 868/2022 NCR144/03/72054/2021 25.08.2021 --—-As above----
121. 869/2022 NCR144/10/63686/2020 25.08.2021 --—-As above----
122. 10/2023 NCR144/07/53375/2020 29.06.2021 --—-As above----
123. 72/2023 NCR144/11/85728/2021 02.02.2022 --—-As above----
124. 119/2023 NCR144/09/81408/2021 23.02.2022 --—-As above----
125. 188/2023 NCR144/08/83123/2021 21.12.2021 --—-As above----

From the bunch of appeals filed by the allottees we take Appeal No. 748 of
2022 (Raj Kumar Goyal Versus Yamuna Expressway Industrial
Development Authority) (Complaint No.NCR144/04/74214/2021) as the
lead case and amongst the cross appeals filed by Yamuna Expressway
Industrial Development Authority, the Appeal No. 296 of 2023, Complaint
No.144/04/74225/2021 (Yamuna Expressway Industrial Development
Authority Vs. Samanvaya Goel) is taken as lead appeal.

The facts of the lead case [Appeal No. 748 of 2022 (Raj Kumar Goyal
Versus Yamuna Expressway Industrial Development Authority) (Complaint
No.NCR144/04/74214/2021)], in brief, as culled out from the memo of
appeal, are that the allottee/appellant applied for allotment of a plot with the
Yamuna Expressway Industrial Development Authority (hereinafter
referred to as “YEIDA’) and vide allotment letter dated 20.11.2009 he was
allotted plot no. 180, Pocket 3A, in Sector 18, having an area of 300 sq.
metres. As per terms and conditions of the allotment letter, the possession
as promised was to be given to the allottee in 4 years i.e. by the year 2013.
As per allotment letter, appellant had to pay 75% of the premium amount
and the YEIDA was to hand over possession of the plot within 4 years from
the date of allotment letter. Appellant paid more than 75% of the agreed

premium.

The entire project land is neither developed as per the brochure or allotment

letter nor it is habitable. The YEIDA has failed to hand over the plot, and at
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present is not in a position to hand over the same as there is no
development. The YEIDA till date has not been able to acquire complete
land on which the present Scheme has been launched. Also, till date layout
of the Sector 18 & 20 has not been finalized and location of the plot is still
being changed as per whims and fancies of the YEIDA. The overall
development of the surrounding region has not even begun in terms of
school, hospitals, roads, parks etc. and the plot is only being partially
developed in bits and pieces, that too without any provisions for basic
amenities. Possession of isolated plots is being offered to the allottee,
without any completed infrastructure or amenities, with development not

being initiated in many parts of the project.

YEIDA is registered as 'promoter' under the Act, 2016 and present project
is registered with no. UPRERAPRJ282078, dated 15.10.2019, therefore, the
provisions of the Act 2016 are applicable to YEIDA. Hence, the meaning of
term 'Development' as used in the Scheme and Brochure of YEIDA must be
inferred from provisions of Section 2 of the Act 2016. Thus, the term
'development', 'external development works' and 'internal development
works' as provided in the Act 2016 are applicable to YEIDA for handing
over the plot and therefore development in the sense as defined in the Act
2016 (including internal and external development works) must be carried
out. However, letters to execute lease deed are being issued to the allottees.
Even after 13 years YEIDA is offering only paper possession of some plots
and that too without requisite promised development or issuance of any

OC/CC and against the provisions of the Act 2016.

Residential plots under the scheme were allotted at the premium rate of Rs.
4,750 per sq. mtr. An upfront payment of 50% / 30% within 60 days of
allotment was charged and balance amount was to be paid in 16
installments (payable twice every year) under two payment plans, viz.,
Payment Plan -1 & Payment Plan - II. An interest of 12% p.a. is payable on
the principal outstanding on each of the 16 installments in Payment Plan - [
& 11. Further, an additional exorbitant penalty amount of 14% compound
interest is charged for any delay of installments as per Payment Plan - I &
II. The plots were to be handed over in 4 years from the date of issue of

Allotment-cum-Allocation Letter.
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As per promise the delivery of the project was to be made in the year 2013,
but even in 2022 YEIDA's project is far from being developed which is
evident from the numerous site visits, pictures and status of the project on
the website of YEIDA and Uttar Pradesh Regulatory Authority, Gautam
Budh Nagar. Farmers can be seen tilling on the said land, crops are being
cultivated, basic provisions such as roads, pipelines, water/gas/electricity
supply are missing, the plots cannot be differentiated or ascertained by the
allottees and the surrounding areas are not developed or safer for habitation.
The promised date of delivery on RERA website now reflects date of
completion of project as 2024 but the fact of the matter is that due to the
lackadaisical approach of YEIDA and absolute mismanagement of the
project, the allottee has to wait for 15 years for delivery of the plot for
which his/her hard-earned monies were invested in 2009. A visit to site
shows that there is no provision for electricity, no demarcation of any plot,
area looks like a desert, no security, many criminal incidents, no sewage

system etc. on the project site.

The YEIDA has committed a fraud upon the allottees by not being
transparent regarding the state of affairs of the project and kept the allottees
in the dark. The YEIDA had failed to acquire the land and YEIDA did not
even start taking physical possession of land and initiate development till
October of 2016, which was never disclosed to the allottees. Further,
YEIDA did not even begin development work on the 65% of the land that
was available in its possession and mala-fidely and maliciously used the
status-quo order of the Hon'ble Allahabad High Court only on the part of
the land under farmers’ possession (35%), as a pretext to keep the entire
project at a standstill. The malice of YEIDA is further evident from the fact
that it collected huge amounts of money from allottees without affecting
any development of the plots. As per the reply to RTI dated 26.02.2016,
YEIDA admits that an amount of Rs.29,45,00,00,000 (Rupees Two
Thousand Nine Hundred and Forty-Five Crores Only) were collected from
the allottees as on that date. YEIDA executed 9272 agreements to lease
documents and also allowed sale & transfer of plots without even giving a
hint to the allottees regarding the true state of affairs of the project. Not
only that, YEIDA also issued threatening warning letters to the allottees for

cancellation of their plots in case of non-payment of installments (at 12%
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interest and 14% penal interest compounded half-yearly), from 2009-2017
even though physical possession of the land of the project was not with

YEIDA.

In an attempt to extort money from the allottees, YEIDA levied preferential
location charges (PLC) on the allottees after the 57" Board Meeting of
YEIDA on 21.10.2016 to be charged at the time of execution of lease deed,
which was challenged in the complaints filed by the allottees before the
Regulatory Authority. YEIDA has illegally applied PLC on 49.50% of total
21,000 plots of various sizes and on 100% of the plots of 500, 1000, 12000
& 4000 square meter sizes on the misplaced pretext that the said plots have
been placed on roads of 18 meter and above. No prior consent or
preference was ever taken from the allottees before levying the said charges
and the charges have been levied on majority of the plots arbitrarily. It is
illegal for YEIDA to unilaterally impose PLC on the allottees, when the
same were not mentioned in the Brochure/Prospectus etc, or allotment letter
and was arbitrarily imposed by YEIDA at the time of execution of lease

deed.

The allottee in support of his submissions placed reliance on the judgment
and order of Hon’ble Supreme Court in Pioneer Urban land and
Infrastructure Ltd. v. Govindan Raghavan, Delhi Development Authority
& Another vs. Joint Action Committee, Allottee of SES Plots and Others;
reported in (2008) 2 SCC 672, UP REAT judgment and order passed in the
matter of Samar Vijay Singh Vs. Vice Chairman, Lucknow Development
Authority (Appeal No. 143/2019) decided on June 9, 2021 and the
judgment in DLF Home Developers Ltd. (Earlier Known as DLF
Universal Itd) and Another Vs. Capital Greens Plot Buyers Association
Etc.

Being aggrieved by the delay in completion of the project and coercion on
the part of the authority to accept possession of plots without obtaining
OC/CC and levy of charges beyond the terms of the allotment, the allottee
approached the Regulatory Authority by filling Complaint Case No.
NCR144/04/74214/2021.

3.10 The Regulatory Authority decided the complaint of the allottee along with

other complaints by a composite order dated 21.12.2021 with the directions



21

as mentioned in the chart contained in para 2 above. Being aggrieved by

the impugned order the allottee has preferred the present appeal.

4. The allottee has challenged the impugned order on the following grounds:--

A.

BECAUSE the Ld. Authority erred in granting interest for delay at
4% p.a. to the allottees/appellant by referring to Clause 18(v) of
the brochure as the said clause is applicable in force majeure
events only as given herein under and not in cases of delay for any
other reasons. Clause 18(v) of the brochure is being reproduced

herein:

"(v) If due to any "'force majeure" or any circumstances beyond
the control of the Authority, the Authority is unable to make
allotment or hand over the possession of the allotted plot, the
entire deposit amount will be refunded along with simple interest
at the rate of 4'% per annum from the date of deposit till the date
of payment. It is clarified that the month of deposit and the month
of refund shall not be counted for the purposes of calculation of

interest.”

BECAUSE Ld. Authority vide impugned order has specifically
prescribed force majeure period between 2 separate time periods
1.e., for a period of 66 days on account of stoppage of construction
activities by the Hon'ble Apex Court from 04.1 1 .2019 till
14.02.2020 being a total of 68 days; and on account of Covid-19
wherein the Ld. Authority in its order dated 06.06.2020 had held
that the period between 25.03.2020 till 25.09.2020 was held to be

force majeure period'

BECAUSE the Ld. Authority has erred in granting the interest rate
of 4% p.a. simple interest from 31.01 .2014 till 30.04.2017 by
referring to the force majeure clause without declaring the said
period between 31.01.2014 till 30.04.2017 as a force majeure

event

BECAUSE the Ld. Authority failed to appreciate that the brochure

has nowhere mentioned a rate of interest payable to the allottees in
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case of delay and that 4% interest is payable only in force majeure

events

BECAUSE the Ld. Authority has failed to take note of the fact that
an interest of 140/0 p.a. compounded half yearly is payable to the
Appellant being the rate of interest charged by the Respondent to
the Appellant in case of default as per clause 6(B) of the brochure
as per the law of equity, principles of natural justice and in

accordance with the Act.

BECAUSE the Ld. Authority failed to appreciate the judgment of
this Hon'ble Appellate in Sh. Arvind Kumar V/s. Resizone
Developers Pvt. Ltd. 2018/UP/Centrik/44/UPRERA wherein it has
clearly been held that in the absence of any rate of interest
provided in builder buyer agreement a sum of MCLR + 1 is to be

paid to the homebuyer.

BECAUSE the Ld. Authority failed to appreciate the Office Order
dated 19.06.2018 of this Hon'ble Tribunal wherein it has been held

that prescribed rate of interest for delayed possession shall be at a

rate of MCLR + 1 only.

BECAUSE the Ld. Authority has failed to appreciate this Hon'ble
Tribunal's order/judgment dated 17.09.2021 in Hari Mohan
Srivastava Vs. Lucknow Development Authority (Appeal No.
59/2020) wherein the Ld. Tribunal has rightfully and correctly
held that, "The respondent/promoter" is directed to pay interest at
the rate of MCLR+I percent on the deposited amount to the
appellants on account of delay in handing over of the possession
for the delayed period from the promised date of possession to the
date of receipt of OC/CC from the competent authority or the

actual date of possession whichever is earlier."

BECAUSE the Ld. Authority has failed to consider the judgment
titled Samar Vijay Singh Vs. Vice Chairman, Lucknow
Development Authority, being appeal No. 143 of 2019, decided on
09.06.2021 by this Hon'ble Tribunal under which delay interest @
14% p.a. was granted for the entire delay period to the Appellant.
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BECAUSE the Ld. Authority while considering the aspect of
interest has failed to consider the law laid down in the judgment
passed by this Hon'ble Appellate Authority in "(U.P. Avas Vikas
Parishad v. Devesh Kumar Tiwari, Appeal n0.295 of 2019 decided
on February 20, 2020.

BECAUSE the Ld. Authority has failed to consider the judgment
titled Vijay Luxmi Arora Vs. Yamuna Expressway Industrial
Development Authority, NCR144/01/0405/2020 decided on
29.10.2020 by the Ld. Authority under which delay interest @
14% p.a. was granted for the entire delay period to the Appellant.

BECAUSE the Ld. ,Authority vide the Impugned Order, has on
one hand appreciated that the allottees are eligible to receive the
same rate of interest as was charged to them and on the other hand
has erroneously granted interest at 4% p.a. by applying the force

majeure clause.

BECAUSE the Ld. Authority in the Impugned Order has failed to
appreciate that the Respondent has willfully agreed to payment of
interest rate at 6% p.a. simple interest in its reply filed before the
Ld. Authority thus grant of interest at 4% p.a. is not at all

warranted or justifiable in the present case.

BECAUSE the Ld. Authority has failed to hold PLC as illegal and
non-recoverable by the respondent as the same does not form part

of the brochure or any other document entered inter-se the parties.

BECAUSE the Ld. Authority failed to appreciate that PLC cannot
be levied without offering any additional benefit/strategic
advantage on location and the same was not the case here as the

same was levied on a majority of plots by the Respondents.

BECAUSE the Hon'ble High Court of Delhi in Suresh Kumar
Bansal and Ors. Vs. Union of India & Ors. 231(2016) DLT374 has
held that PLC is value added and is based on the preference of the

customer.

BECAUSE the Ld. Authority erred in not holding that PLC will

not be chargeable if it is being granted in a large number of plots
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and not in a selected few plots as PLC would lose its nature of
value addition. The Ld. Authority failed to consider that the clause
vide which PLC was added was never a part of the allotment letter
or brochure but was only later on mala-fidely added to the lease

deed without consent of the allottees.

BECAUSB the Ld Authority failed to take into consideration the
judgment titled New Okhla Industrial Development Authority
(Noida) and another Vs. International Print-O-Pac Ltd First Appeal
No. 101 of 2007 passed by the Hon'ble High Court of Allahabad
wherein it was held that any additional levy of charge which does
not form part of the original agreement amounts to unjust

enrichment and is therefore illegal/invalid.

BECAUSE the Ld. Authority has failed to appreciate the judgment
titled Anand Kumar Vs. Greater Noida Industrial Development
Authority & Others Writ(C) no. 100 of 2008 passed by the Hon'ble
High Court of Allahabad in which it has been held that no
escalation in original plot price or levy of PLC charges can be
done by the builders in the absence of any cogent reasoning or

retrospectively.

BECAUSE the Ld. Authority failed to appreciate that judgment
titled Anand Kumar Vs. (Greater Noida Industrial Development
Authority & Others Writ(C) no. 100 of 2008 passed by the Hon'ble
High Court of Allahabad has been upheld by the Hon'ble Apex
Court in Special Leave to Appeal (C) No(s). 34942-34943/2013.

BECAUSE the Ld. Authority failed to pay heed to the fact that the
demand for extra-compensation has been held to be illegal by the
Hon'ble High Court of Allahabad in M/s Shakuntala Educational
and Welfare Society vs. State of UP & 2 Ors., Writ C No. 28968
of 2018.

BECAUSE the Ld. Authority has failed to appreciate that the
Shakuntala Devi judgment has also held that a unilateral increase

by the Chairman in plot prices/addition of PLC in the scheme with



25

retrospective effect and that too without any justification is invalid

and non-est.

BECAUSE the Ld. Authority failed to appreciate that in light of
the present order the non-payment of PLC charges by the
Appellant would lead to cancellation of allotment of plot and
refund of entire money paid till date without an option to not pay

PLC charges only.

BECAUSE the Ld. Authority erred in not holding that unilateral
addition/alteration of terms of contracts is illegal as been held by
the Hon'ble Apex Court in Pioneer Urban Land and Infrastructure
Ltd. v. Govindan Raghavan and thereafter re-affirmed in Wg. Cdr.
Arifur Rahman Khan v. DLF Southern Homes Pvt. Ltd.

5. The allottee has prayed for the following reliefs:--

a)

b)

Set aside part of the order dated 21.12.2021 to the extent it grants
delay interest at the rate of 4% per annum from 27.01.2014 till
30.04.2017 (as contained in point 3 of the order) and levy of PLC
(preferential location charges) as contained in point 5 of the

impugned order;

Grant of equitable interest to the Appellants, at the rate of 14% per
annum compounded half yearly as delay interest from 27 .01.2014
till 30.04.2017; as was being charged by the Respondent authority
on delay payments by the allottees.

Set aside levy of PLC being illegal and refund of PLC amount, if,
already deposited by the appellant (under coercion due to threat of
cancellation of allotment) along with interest to the Appellant from

date of deposit till date of refund.

6. The YEIDA filed objections to the grounds of appeal stating therein that in

the present project the allotment was done as per the provisions of the

brochure and the allottees after accepting the terms and the conditions of

the brochure entered into the agreement to receive the allotment of the plot.

The allottees were at option to deposit the amount for the unit either

through installments or by depositing the amount one time. Under such

option some allottees decided to pay the premium of the unit in installments
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which included the simple interest @ 12%, whereas to get the rebate in the
interest, few allottees opted for onetime payment of the premium. If any
allottee defaults in payment of the timely installments then 14% interest is
to be charged as per the terms of the Brochure. As per para 18 of the
Brochure, the Chief Executive Officer or any officer authorized in this
regard reserves the right to make such additions/alterations or modifications
in terms and conditions of the allotment from time to time as he/she may
consider just and expedient and the same shall be binding on the
allottee/lease. As per para 9 of the brochure the possession of the plot will
be given only when the allottee has deposited 75% of the premium of the
plot and as per statement of the allottee in the present appeal the provision

in question does not come under para 18 of the brochure.

The YEIDA has faced following hindrances in the development of the said

project:-

(a) In the year 2008-09 the respondent by initiating the process of land
acquisition, published for the residential plots/plots scheme but the
farms after taking compensation for the acquisition demanded for the
additional compensation and did not let the respondent to take full
possession of the land.

(b) In the year 2010-11 the respondent informed the State Government
about the situation, State Government formed a Committee headed by
Minister of State and the report submitted by the Committee and later
on after getting the sanction of the State Government, a Government
order — 1055/77-3-14-6C dated 29.06.2014, was issued which decided
to provide an additional compensation of 64.7% to be paid to the
farmers and to be collected from the allottees.

(c) For additional compensation, respondent raised demand letter to the
allottees but the allottees went to Hon’ble High Court for challenging
the said demand of additional compensation. The High Court vide its
order dated 28.5.2020 quashed the Government Order dated
29.06.2014. The respondent, against the above order filed SLP before
the Hon’ble Supreme Court, who by its order dated 19.05.2022
quashed the order of High Court dated 28.05.2020.

(d) As per report of planning department the plot of the allottee is on the
land which is under the possession of the respondent and in the present
case checklist has also been issued, the appellant in the present appeal
after completing all the formalities mentioned in checklist can get the
lease deed executed with the planning department. The checklist
issued by the department is considered as the OC & CC.

(¢) The respondent in issue no.l14 of its 60" board meeting dated
09.06.2017 decided to provide an option to withdraw from the project
and can take their deposited amount along with interest @6% P.A. for
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those allottees who are not agreed with the delay in providing the
possession of their unit. Moreover in the interest of allottees, the
respondent waved off the certain charges to be paid by the allottees at
the time of execution of lease deed i.e. water, sewer charges, ramp and
rail charges, telephone pipe charge, drain charge, electric pipe charge
etc.

(f) The respondent in the year 2017 has also declared the period between
November, 2013 to November, 2016 zero period for the payment of
the installments and this option was given with the condition that the
allottees who opt for his benefit will not initiate any proceeding for the
delay in possession. The allottees even after taking the benefits of zero
period initiated the legal proceeding against the respondent so the
present appeal needs to be rejected.

(g) Due to Covid-19 pandemic, the respondent in the present appeal in its
71% board meeting at issue no.07, launched the OTS scheme in which
the allottees were at the option to settle their delay penalty over the
instalments in default. Even after providing abovementioned benefits
to the appellant in the present appeals, they preferred legal proceeding
against the respondent in the present appeal, therefore, the appeal
needs to be rejected.

The YEIDA after completing the development work in the allotted units,
issues a lease deed plan which the authority considers to be OC and CC.
After the order of the Hon’ble Supreme Court the YEIDA has started
process of providing the additional compensation of 64.7% to the farmers
and after the completion of the disbursement of the additional
compensation to the farmers the plots will be handed over to those allottees

who have not received the possession till now.

The YEIDA provided to the allottees an option to withdraw from the
project and take their deposited amount along with interest @ 6% p.a. for
those allottees who are not agreed with the delay in providing the
possession of their unit in the year 2017 and also declared the period
between November 2013 to November 2016 zero for payment of the
instalments and this option was given with the condition that the allottees
who opt for this benefit will not initiate any proceeding for the delay in
possession. Even after providing abovementioned benefits to the allottees,
they preferred legal proceeding against the YEIDA in the present appeal,

therefore, the appeal needs to be rejected.

The case of DLF Developers Limited Vs. Capital Greens Plot Buyers
Association relied upon by the appellant is not applicable in the present

case as it refers to a consumer complaint and judgment rendered by the
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National Consumer Dispute Redressal Commission. The scope of powers
exercisable to grant compensation to an allottee 1s much wider; whereas
under the RERA Act, the power to grant “compensation” is limited to

specific provisions and subject to certain terms and conditions.

The appellant filed his reply to the objection filed by the respondent in the
present appeal denying the averments made by the respondent in the
objection and reiterating the averments made by the appellant in the memo

of appeal. The appellant further submitted that :

The objection filed by YEIDA is restricted to the board meeting and the
decision making process undertaken by it for arriving at PLC and No
Litigation Incentive Scheme. The specific allegations made by the allottee

in the appeal have not been responded by the YEIDA.

The Scheme was launched by the YEIDA without carrying any actual land
survey and this clearly shows the lack of vision and callousness of the
Authority and its officials, as it was perceived and launched without proper
planning and taking cognizance of the sheer size of the scheme and the

difficulties involved.

The allottee approached the YEIDA in order to purchase a plot in the
project of the YEIDA and the allotment was made in the year 2009.
Admittedly as per allotment letter, the YEIDA was to handover the
possession of the plot within 4 years from the date of allotment letter, but
the YEIDA has failed to handover and at present is also not in a position to
handover as there is no development and the same is uninhabited land. The
YEIDA has failed in providing even basic amenities such as sewage,
electricity, water etc. and it is incomplete in every sense. Against the
promise of delivery of the project in 2013, even in 2022 YEIDA’s project is
far from being developed which is evident from the numerous site visits.
Further the YEIDA has given the proposed date of completion of the
present Scheme as 09.01.2024, which shows the delay and malafide intent
on the part of the YEIDA.

From the bunch of appeals filed by YEIDA we take Appeal No.296 of
2023, Complaint No.144/04/74225/2021 (Yamuna Expressway Industrial
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Development Authority Vs. Samanvaya Goel) as the lead case. The facts

of this case, as culled out from the memo of appeal, in brief, are as under.

The allottee approached the YEIDA for purchase of a plot and booked a
plot measuring 500 sq. meters under the scheme, namely “RPS01, RRPSO1
and RRPS02 (Sector 18 and 20”. On 19.11.2021 the YEIDA vide its
allotment letter no. YEAOQO2477 allotted a plot to the respondent in the
Residential scheme 2009(1) in Sector-20.

As per the Brochure of the scheme, the date of possession of the project was
merely proposed and not an undertaking. The YEIDA is a Government
development authority and works on no profit no loss basis and in public

interest.

At the initial stage of the project there was a situation of unrest at the site
caused by the protests made by the farmers demanding increase in
compensation for the land acquired by the government and as a
consequence thereof the timeline could not be adhered to. These agitations
were unforeseen and beyond the control of the YEIDA and thus fall within
the definition of “force Majeure” for which the YEIDA cannot be held

liable and hence cannot be subjected to punitive actions.

With an endeavour to overcome the situation and to expedite completion of
various projects, a scheme known as “Non Litigation Incentive” was
launched. The State of U.P. vide Government Order dated 3™ September
2013 constituted a committee for addressing and resolving the issues of the
farmers. On 29" August 2014 another Government Order was issued
wherein it was decided that the appellant shall proportionately recover the
amount of additional compensation of 64.7% from the allottees for the
purpose of paying the same to the land owners so that the same may be paid
to the farmers by way of Non Litigation Incentive. This was being done to
expedite the redressal of the disputes between the farmers and YEIDA and
to ensure timely construction and completion of various projects being

undertaken by the YEIDA.

Various petitions came to be filed before the Hon’ble High Court
challenging the Government Order dated 29™ August 2014 and the bunch of
petitions was decided on 28™ May 2020, leading petition being Writ-C No.
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28968 of 2018 (Shakuntala Educational and Welfare Society Versus State
of U.P.) wherein the Hon’ble High Court has been pleased to set aside the
Government Order dated 29" August 2014.

Being aggrieved by the judgment and order of the Hon’ble High Court
dated 28" May 2020 the appellant filed SLP No. 10015-10034/2020 before
the Hon’ble Supreme Court, which is pending consideration. Until the
liability of the authority to pay additional compensation to the farmers is
decided by the Hon’ble Supreme Court and the controversy is put to rest, no
liability can be attached to the YEIDA as the delay is not attributable to the
YEIDA, but it 1s for the reasons stated above.

In the year 2017 the order of demonetization and introduction of GST

severely affected the cash flow as well.

The Brochure issued by the appellant clearly mentions in clause 18(v) that
if due to any force majeure or such circumstances beyond the authority’s
control, the authority is unable to make allotment or deliver possession of
the allotted plot, the entire registration money or the deposit, depending on
the stage of allotment will be refunded along with interest at the rate of 4%
per annum. The said option was not availed by the allottee and he decided

to remain in the project accepting the delay.

Being aggrieved from the YEIDA in respect of the allotted plot of land, the
allottee filed an online complaint before the Regulatory Authority which
was registered as complaint no. 144/04/74225/2021 praying for possession

and payment of interest for delay.

The YEIDA appeared before the Regulatory Authority and filed its
objections refuting the complaint preferred by the allottee. The YEIDA
also submitted that the construction work of the proposed project is almost
complete and the YEIDA issued the letter offering possession to some of
the allottees including the present allottee in the check list on 29.12.2017,
1.e. 4 years before filing of the complaint. The Regulatory Authority
decided the said complaint vide order dated 21.12.2021 with the directions

mentioned the chart contained in para 2 para 2 above.
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9. The YEIDA has challenged the impugned order dated 21.12.2021 passed by

the Regulatory Authority on the following grounds:--

)

2)

3)

4)

S)

6)

7)

8)

Because the order passed by the Learned Authority is an order

contrary to facts and settled position of law.

Because the YEIDA had offered the possession letter to the allottee
prior to the filing of the complaint by the allottee but the Ld.
Authority had failed to consider this fact.

Because the allottee has no intension to take the possession of the
said unit but to extract money from the department as till date the
allottee has not approached the YEIDA for the possession even
after expiry of more than 4 years from the date of letter offering

possession, 1.e. 29.12.2017.

Because the proposed time of possession has been misread as an
undertaking by the learned authority and the direction to the said

effect is untenable in law.

Because the proposed date was tentative and the possession was

proposed to be delivered and was not a final date.

Because the agitation by the farmers demanding higher
compensation for the land acquired by the government and the
inability to work at the site was beyond the control of the YEIDA
amounting to force majeure disentitling the allottee from being

granted any interest on account of alleged delay.

Because the allottee was at the liberty to withdraw from the project
and get his full refund of the amount deposited along with the
interest over the amount deposited at the rate of 4% per annum, but
he decided to remain in the project knowing the delay and

consequences of such delay and rejected the option given to him.

Because the Ld. Authority had failed to consider that the delay
alleged was again extended due to the stay order of the Hon'ble
High Court on non incentive litigation which the YEIDA was ready

to give to the formers.
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The YEIDA has sought the following reliefs in the instant appeal:

(1) To set aside part of the impugned order dated 21.12.2021 passed by
learned authority; which says about the payment of the interest to

the allottee for the delay alleged.

(1)) To award cost in favour of the YEIDA in the interest of justice,

equity and good consciences.

(111) Such other orders or directions as be deemed fit and proper, may

also kindly be passed to meet the ends of justice.

The allottee has filed reply to the appeal stating therein that as per the terms
and conditions of the allotment letter, the possession was promised to the
allottee in 4 years from the date of allotment i.e. by the year 2013. Till date
the entire project land is neither developed as per brochure or allotment
letter nor is it habitable. The YEIDA has failed to hand over the plot. At
present also the YEIDA is not in a position to hand over the possession of
the plot. The overall development of the surrounding region has not even
begun in terms of school, hospitals, roads, parks etc. and the plots are only
being partially developed in bits and pieces, that too without any provision
of basic amenities. Possession of isolated plots is being offered to the
allottees in the name of checklist without any completed infrastructure or
amenities, with development not being initiated in many parts of the
project, which is evident from the CA certificate and the engineer certificate
of the appellant as uploaded on the website of the Regulatory Authority,
which stated that the development is incomplete. The allottee cannot be
compelled to accept possession of an inhabitable unit of land with zero

external development.

The allottee further submitted that non-issuance of completion certificate
and occupancy certificate are alone sufficient to decipher non-completion of

development.

The YEIDA is registered as ‘promoter’ under the Act 2016 and the present

project is registered with no. UPRERAPRJ282078 dated 15.10.2019,
therefore, the provisions of the said Act are applicable to the YEIDA.
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The project of the YEIDA 1is hopelessly delayed and inspite of lapse of 4
years, the project is not even close to completion and the said delay is solely

attributable to the YEIDA.

The ground of force majeure was never pleaded by the YEIDA before the
Regulatory Authority and is being raised for the first time before this
Tribunal in the present appeal. There was no act of force majeure argued or
pleaded which would be covered under the definition as provided under the
Act 2016, therefore, reference to force majeure as cause of delay or
reference to the clause pertaining to force majeure under the brochure is

completely misplaced.

The Hon’ble Supreme Court had also held that if the land on which the
development is to be done, is in dispute, then the allottee shall not suffer for
the same and the developer shall be under an obligation to compensate the
allottee for the same. Due to the dispute in the title of the land, the allottee

should not be made to suffer.

The YEIDA offered the allottees refund and an interest of 6% upon
surrender of plots. The allottee cannot be forced to either execute lease
deed without issuance of OC/CC or in the absence of adequate civic
amenities as per the Act 2016. Neither the allottee can be forced to
surrender or withdraw unless he chooses to do the same. Option to
surrender or withdraw from the project does not negate the right to
compensation or even delivery of possession to other allottees. Therefore,
the YEIDA cannot refuse to develop the project and arm-twist the allottees

to surrender their plots.

Contract between the parties is silent on the delayed interest in case of
delayed possession by the YEIDA, thus the YEIDA shall be liable to pay
interest at the rate of MCLR+1% on the amount paid for the entire delayed
period till offer of possession of developed plot with OC/CC to the allottee.

Clause 18(v) of the 2009 scheme only mentions about “force majeure”
conditions where the YEIDA is unable to make allotment or give
possession to the allottee and entire amount is refunded with interest @ 4%,

thus the said clause is not applicable in the present matter, where the relief
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sought is possession of the developed plot with delayed interest @
MCLR+1%.

The YEIDA has committed a fraud upon the allottees by not being
transparent regarding the state of affairs of the project and kept the allottees
in dark. The YEIDA had failed to acquire the land and did not even start
taking physical possession of the land and initiate development till
November 2016, which fact was never disclosed to the allottees. The
YEIDA did not even begin development work on the 65% of the land,
which was in its possession and malafidely and maliciously used the status
quo ordered by the Hon’ble High Court only on the part of the land (i.e.
35%) under farmers’ possession, as a pretext to keep the entire project at a

stand-still.

11.10 The malice of YEIDA is further evident from the fact that it collected huge

amounts of money from allottees without making any development of the
plots. As per reply to RTI dated 26.02.2016, YEIDA admits that an amount
of Rs.29,45,00,00,000/- (Rupees Two Thousand Nine Hundred and Forty
Five Crores only) was collected from the allottees as on that date. The
YEIDA executed 9272 agreements to lease and also allowed sale and
transfer of plots without even giving a hint to the allottees regarding the true

state of affairs of the project.

11.11 The fact of litigation between the farmers and YEIDA came to be known to

the allottees in the year 2013 when the possession became due under the
terms of the allotment. The allottees were burdened with illegal delay and
penal interest on installments without there being any progress on the site of
the project; thus the allottee is well entitled to interest for delay under

Section 18 of the Act 2016.

11.12 From the year 2009 (when the scheme was floated and the allotments were

carried out) till the year 2013 (date of completion of project as per the
brochure) the YEIDA clandestinely kept the allottees in dark about the
progress of the project and the fact that there was dispute over the land and
various petitions were pending before the Hon’ble High Court filed by the
farmers assailing the acquisition process and the stay orders passed in such

litigations.
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11.13 The YEIDA who did no development over the project and in fact did not
even have the physical possession of the entire land, kept levying penal
interest on the installments of the allottees even when the project had not
commenced and illegally commercially exploited the monies deposited by

the allottees.

11.14 In order to put a veil over their own wrongs and the fraud played by the
YEIDA upon the allottees by suppressing material facts regarding the
project and the dispute thereto, the YEIDA came up with the scheme of
non-litigation incentive and proposed to give 64.7% enhanced
compensation to the farmers whose land was acquired and consequently a
Government Order dated 29.08.2014 was passed to the said effect. It was
also unilaterally decided that the compensation shall be recovered from the
allottees. The said decision having been taken behind the back of the
allottees and without any reference to them, was assailed by the allottees
before the Hon’ble High Court and the said Government Order was quashed
by the Hon’ble High Court vide its order dated 28.05.2020. Against the
said order the YEIDA preferred a SLP and the order passed by the Hon’ble
High Court dated 28.05.2020 was set aside by the Hon’ble Supreme Court.
While deciding the said SLP, the Hon’ble Supreme Court did not give
findings over the quantum of additional compensation and no finding was
returned granting any benefit to the YEIDA for the delay which had been
caused in completing the project. Moreover, there is no nexus between
disbursement of additional compensation and handing over of possession as
possession can be offered only after issuance of completion and occupancy

certificates, which are yet to be obtained.

11.15 So far as payment of additional compensation is concerned, ever since the
judgment rendered by the Hon’ble Supreme Court, the YEIDA has been
making illegal demands from the allottees without any basis.
Compensation at different rates is being charged from different allottees
without providing any calculation even though the compensation to be paid
to the farmers is fixed at 64.7%. Moreover, interest has been levied on the
said amount, even though there is no statutory provision for levy of interest
nor the interest is being paid to the farmers, but it is being pocketed by the
YEIDA. The issue of additional compensation has not been decided by the
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Regulatory Authority and the allottees having challenged the said order to

certain extent, does not call for interference by this Tribunal.

11.16 The Government Order provides that the government shall not make any

contribution and the payment of additional compensation shall be made by
the YEIDA. The YEIDA already had in its pocket more than 3000 crores
which could have been used for payments towards additional compensation,
but the YEIDA chose to commercially exploit the deposits and delayed the

project for its own illegal enrichment.

11.17 The YEIDA offered the allottees refund with an interest of 6% upon

surrender of plots. The allottees cannot be forced to either execute lease
deed without issuance of OC/CC or in the absence of adequate civic
amenities as per the Act, nor can they be forced to surrender or withdraw
from their plot, unless they choose to do so. Option to surrender or
withdraw from the project does not negate the right to compensation or
even delivery of possession to the other allottees. Therefore, YEIDA
cannot refuse to develop the project and arm-twist the allottees to surrender
their plots. Existence of an exit option in the agreement or offer by the
builder does not prevent the builder from the rigors of delay caused in the
project and it is solely at the discretion of the allottee either to opt for

surrender to remain in the project.

11.18 None of the alleged reasons for delay are attributable to the allottee. In fact

12.

12.1

the timeline of occurrence of such hindrances is much after the time of
promised date of possession i.e. the year 2013 and hence does not come to
the rescue of the YEIDA who has miserably failed to deliver the possession
in time. The grounds stated in the appeal are untenable in law and the

appeal is liable to be dismissed.

The YEIDA filed its reply to the objection of the allottee, denying the
averments made by the allottee in his objection and reiterating the
averments made by the YEIDA in its appeal. The YEIDA further submitted
that:

In the year 2010-11 the YEIDA informed the State Government about the
situation of unrest by the farmers, then for the solution of the said situation

the state government formed a committee headed by the Minister of the
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State and the report was submitted by the committee, and later on after
getting the sanction of the State Government a Government Order No.
1055/77-3-14-6C dated 29.08.2014 was issued providing an additional
compensation of 64.7% to the farmers, which was to be collected from the

allottees.

In the event of delay in handing over the possession, the YEIDA had
declared zero period on the installments due from November 2013 to
November 2016 for the benefit of allottees. This benefit was provided on
the condition that “No case will be instituted by the allottee against the
appellant”. The allottee has, in fact, availed all the benefits and reliefs

given by the YEIDA considering the circumstances.

Various petitions came to be filed before the Hon'ble High Court
challenging the government order dated 29" August 2014, and the bunch
petitions were decided on 28" May 2020 (leading petition being writ-C
number 28968 of 2018 viz .Shakuntala Educational and Welfare Society
Versus State of U.P.), wherein the Hon'ble High Court has been pleased to
set aside the Government Order dated 29" August 2014.

Being aggrieved by the judgment and order dated 28" May 2020 the
YEIDA challenged the said order by way of SLP number 10015-10034 of
2020 before The Hon'ble Supreme Court. Hon'ble Supreme Court vide its
judgment and order dated 19.05.2022 set aside the order of Hon'ble High
Court and upheld the Government Order dated 29.08.2014 as well as the
decision of the YEIDA to charge the additional compensation of 64.7%

from the allottees.

Despite the Government Order dated 29™ August 2014 having been issued
in the year 2014, but till date entire additional compensation, has not been
deposited by the allottees due to which the development could not be done

timely, which eventually resulted in the delay of completion of the project.

The YEIDA in the year 2015, asked the allottees to deposit the additional
amount for providing additional compensation to the farmers. In the same
letter the YEIDA also gave an option to the allottees to withdraw from the
project if they (allottees) wish not to pay the additional amount which was

being charged towards additional compensation for the farmers and a period
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of 90 days was given to the allottees, but the present allottee remained in
the project and neither he withdrew from the project nor he paid the

additional amount towards additional compensation till date.

The YEIDA in its 61* Board Meeting had decided to provide all its allottees
exemption from interest and penalty interest from October/November till
October/November 2016. In the said meeting the YEIDA had also decided
to provide the allottees an option to withdraw from the scheme at the
interest rate of 6% and the notice of the same was published in the

newspaper on 28.09.2017.

The YEIDA in its 71% Board Meeting decided to implement the O.T.S.
(One Time Settlement) scheme for the benefit of allottees. Under the
abovementioned Scheme, the penal interest imposed on the amount payable
in respect of the plot can be waived. The allottees have been provided with
the option to surrender/withdraw from the scheme in accordance with the

decision taken in 55™ and 67" Board Meetings.

The YEIDA, after completion of development work, issues lease deed plan
through planning department, in the furtherance of which a checklist is
issued by the YEIDA to the allottees to execute the lease deed for the
allotted plot. The checklist is considered as the OC &CC.

12.10 As per para 18 of the Brochure "The Chief Executive Officer or the officer

authorized by him for the purpose will have the right to add new provisions
or amend the previous provisions from time to time if there is need and
Justification in the terms and conditions of the allotment and the additions
or amendments will be binding on the allottee/lessee.” The allottee is bound

by the terms and conditions of the brochure.

12.11 By virtue of the abovementioned powers, it was decided in 57" Board

Meeting dated 21.10.2016 that under the concerned plan, P.L.C.
(Preferential Location Charge) charge will be deposited along with the lease
deed. It is pertinent to mention that the abovementioned decision by the
YEIDA with respect to the concerned plan has been implemented as per the
condition mentioned in the brochure and as per law, pursuant to which
execution of the lease deed is being done after the payment of

P.L.C/Location Charge by the allottees.
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12.12 The date for the possession of the said project was merely proposed and not
an undertaking and further, due to the demand of the farmers for the
additional compensation, the development work could not be done due to
which the possession could not be given on time. The allottees who were
aggrieved by the delayed possession were given an option to withdraw from
the project and get their deposited amount refunded with an interest @ 6%
as per the decision taken by the appellant and the Government of Uttar
Pradesh. The appellant has initiated the process of disbursement of 64.7%
of additional compensation so that the development work could be done in

the said project.

12.13 The development could not be done due to several circumstances (Force
Majeure condition) like farmers agitation, Hon'ble High Court’s stay order
and Covid-19. The YEIDA is a government authority who works in public
interest. The YEIDA has offered various relief options to the allottees but
the allottee has not availed the withdraw/surrender option with interest and

has chosen to remain in the project.

12.14 The residential plots under the scheme were situated in 14 villages where
villagers had filed a total 347 writ petitions in the Hon'ble High Court and
even after disposal of 120 petitions 227 petitions still remained pending

wherein stay order of the Hon'ble High Court was effective.

12.15 The YEIDA took some time to decide upon the mode of payment and
number of instalments to be reimbursed from the allottees as it was settled

to reimburse the additional compensation of 64.7 % from the allottees.

12.16 There was significant delay on part of the Fire Department, Environment
Department and other respective departments in issuing no objections to the
YEIDA without which the construction could not be commenced. This

delay is not attributable to the YEIDA and was beyond its control.

12.17 The order of demonetization by the government in the year 2017 and
thereafter introduction of the GST, severely affected the cash flow as well
as the policy of the YEIDA and the cost of construction estimated by the
YEIDA.
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12.18 In December 2019, there was a sudden outbreak of the corona virus/
COVID-19 all over the world and was declared a pandemic by the World
Health Organization in March 2020 resulting in announcement of complete
lockdown due to which there was disruption in availability of labour force
as well as building materials. Due to the outbreak of this pandemic
UPRERA Authority vide order dated 14.04.2020 decided to extend the date
of completion of project/registration for 3 months amongst other important

decisions.

12.19 The allottee was always aware of the state of affairs of the project regarding
which information was also given to the allottees through various Board
meetings. The YEIDA has always maintained transparency with the
allottees. Further, after the order of the Hon'ble Supreme Court the YEIDA
has started the process of payment of additional compensation and after the
completion of the disbursement of additional compensation to the farmers
the plots will be handed over to those allottees who have not received the

possession till now.

12.20 If any allottee defaults in payment of the timely instalments then 14%
interest is to be charged as per the terms of the brochure. As the appellant
failed in providing the possession as per the terms of the brochure it has
launched the OTS Scheme in which the allottees were given the option to
settle their delay penalty over the instalments in default. Even after
providing the above mentioned benefits to the allottee he preferred legal

proceeding against the YEIDA.

12.21 The YEIDA in its 60" Board Meeting dated 09.06.2017 decided to provide
various facilities to all its allottees, moreover in the interest of the allottees,
the YEIDA waived off certain charges to be paid by the allottees at the time
execution of lease deed, i.e. water, sewer charges, ramp and rail charges,

telephone pipe charge, drain charge, electric pipe charge etc.

12.22 As per Para 9 of the brochure the possession of the plot will be given only
when the allottee has deposited 75% of the premium of the plot (including
registration fee) and those allottees who have outstanding dues, the default
letters have been sent to them. The YEIDA had offered the possession

letter to the allottee prior to the filing of the complaint by the allottee.
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12.23 As per the registration granted by the RERA Authority, the time of

completion of the project is upto the year 2024.

12.24 Even after providing various reliefs/rebate in different heads of payment

13.

13.1

14.

against the allotted plot the YEIDA provided the allottees with the
option/choice to surrender their plots and the YEIDA will refund the whole
amount deposited against the plot with 6% interest on the deposited amount
till date. No interest/penalty will be charged upon the installments for
additional compensation between the periods from October/November 2013
to October/November 2016 and if any such interest has been charged then

the same shall be adjusted in the forthcoming installments/lease agreement.

Heard Sri Sanjay Bhasin, Senior Advocate, assisted by Ms. Mahima Pahwa,
learned counsel for the allottees and Sri Prashant Chandra, learned Senior
Advocate, assisted by Sri Prashant Kumar as well as Sri H.G.S. Parihar,
learned Senior Advocate, assisted by Sri Ankit Raj Chaudhary, learned
counsels for Yamuna Expressway Industrial Development Authority

(YEIDA/Promoter).

Also heard Sri Saghar Mehdi, Advocate for allottee in Appeal
No0.D204/2023, Ms. Surangama Sharma & Ms. Mahima Pahwa, Advocates,
assisted by Ms. Jagriti Vashisht, Advocate for appellant in Appeal No.326
of 2022 and Cross Appeal No.72 of 2023 and Sri Amit Srivastava,
Advocate for allottee in Appeal No.478 of 2022.

Before we proceed to examine the issue, we deem it proper to cull out the
relevant provisions of Brochure of Yamuna Expressway Industrial
Development Authority Residential Plot Scheme 2009(1), Allotment Letter
dated 20.11.2009, Minutes of 57" Meeting of Yamuna Express Industrial
Development Authority dated 21.10.2016, Draft Lease Deed as well as

complaint, grounds and reliefs, as under:--

BROCHURE

Yamuna Expressway Industrial Development Authority Residential Plot
Scheme 2009(1)

Scheme Opens on : 02.03.2009
Scheme Closes on : 04.05.2009
Tentative date of Draw : 10.08.2009

TERMS AND CONDITIONS FOR ALLOTMENT OF RESIDENTIAL PLOTS
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1. DETAILS OF THE SCHEME AND LOCATION :

Applications are invited for allotment of residential plots to be developed
along under construction Noida-to-Agra Yamuna Expressway. The proposed
site-sector is about five minutes drive from the proposed Formula One
Racetrack. The land on which the plots would be developed is under the
process of acquisition.

2. DETAILS OF PLOTS :

Sl |Category of | Size  of | Total No. of Plots | No. of Plots under | Registration
No. [|Plots Plots (in | No. of | under General | Farmers Category | Amount
Sq mt) Plots* | Category**

1 A 4000 0100 0083 0017 5,00,000

2 B 2000 0250 0206 0044 3,00,000

3 C 1000 1000 0825 0175 2,50,000

4 D 0500 2000 1650 0350 2,00,000

5 E 0300 5000 4125 0875 1,00,000

*N.B. The number of plots may be increased at the discretion of the

authority.

**N.B. (a) Out of the total available plots in every plot size under the
general category, about 25% plots shall be reserved for persons opting for
payment plan on installment basis (i). For details see Section 6.

(b) Out of the total plots in every plot size under the general category,
remaining 75% plots shall be reserved for persons opting for payment plan
on installment basis (ii). For details see Section 6.

3. PREMIUM OF PLOTS.

The rate of the land of the residential plots under this scheme is Rs.
4,750 per sq. mtr.

4. PAYMENT METHOD:

All payments shall be made in favour of Yamuna Expressway Industrial
Development Authority in the form of bank draft/pay order payable at New
Delhi/ Noida /Greater Noida to the bank branches authorized by the
Authority, list whereof is available on the last page of this Brochure. No

payment in cash shall be acceptable.

5. ADJUSTMENT/REFUND OF REGISTRATION AMOUNT:

(i) In the case of successful applicants, the registration money shall be adjusted
against the total payable premium of the plot.
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(ii) In the case of unsuccessful applicants, the registration money shall be
refunded without any interest, if period of deposit of such registration money
with the Authority is less than 3 months from the date of draw. In the event,
the refund is made in excess of a period of 3 months from the date of draw,
then such registration money shall be paid back alongwith simple interest
@ 6% p.a. for such excess period. It is made clear that the interest on
deposited amount will be calculated from 91st day of the date of the draw. In
no case the period of deposit of this amount will exceed than 12 months.

(iii)  The applicants, in their own interest are requested to mention their Bank
Account Numbers, Name and address of the Bank in the application form so
as to facilitate the issuance of the refund cheques by the registering banks.

6. PAYMENT OPTIONS & EXTENSION OF TIME FOR MAKING PAYMENT:

A.  PAYMENT OPTIONS:

The following options are available to the successful applicants / allottees
for depositing balance amount of the land premium after adjustment of the

registration amount:

Payment Plan-1:

In this option of payment, the successful applicant shall have to pay 50% of
the total premium of the allotted plot (inclusive of registration
money)within 60 days from the date of allotment and the balance 50% shall
be payable in 16 half yearly installments (with 12% interest). Calculation
of the date of installment shall be made from the 61st day from the date of
allotment. In this option, the applicant shall be given a discount of 2% on
the total premium of the plot. For this payment option, in General Category
applicants, out of total available plots in every plot size category, 25%
plots shall be reserved. In case, the number of applicants are less than the
available plots in this payment option, confirmed allotment shall be made
on priority basis. In case the number of applicants are more than the
available plots in this option, allotment shall be made by draw of lots done

manually among all applicants opting for this payment plan.

Payment Plan-2:
In this option of payment, the applicant shall have to pay 30% of the total
premium of the allotted plot (inclusive of registration money) within 60

days from the date of allotment and balance 70% shall be payable in 16
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half yearly installment (with 12% interest). Date of installment shall fall
due from the 61" day from the date of allotment. For this option in the
General Category, out of the total available plots in every plot size
category, 75% plots shall be reserved. Amongst all applicants under this
option, a manual draw of allotment shall be done out of plots available in
this category which shall include plots which remain un-allotted under the

first option.

EXTENSION OF TIME FOR MAKING PAYMENT:

All payments shall have to be made within the time specified and no
extension in time for making payment shall ordinarily be granted. However,
in extraordinary circumstances, time for making payment can be extended
by the Chief Executive Officer or any other officer authorized by him in this
behalf on his satisfaction. Such extension of time, if granted, shall be
subject to payment of an interest @ 14% p.a. compounded half-yearly on

the outstanding amount for such extended period as may be granted.

PERIOD OF LEASE AND LEASE RENT:

(i). Allotment of plot to allottee shall be done on lease for a period of 90
years.

(ii). The allotment of plot will be given to the allottee on a lease of 90 years
and lease rent shall be payable in lumpsum at the rate of 10% of the total

cost of the plot before possession.
AREA OF THE ALLOTTED PLOT:

In some cases, the area of plot allotted may slightly vary, (increase or
decrease) at the time of handing over possession of the plot. In such cases,
the premium of the plot will stand varied proportionately. If variation in
area is less than or equal to 10%, then on such basis the allottee shall have
no right to surrender the plot. However, if such variation is in excess of
10% of the area allotted, then it would be open to the allottee not to accept
the allotment and exercise the option of surrender. In such cases of
surrender, after deduction of a token amount of Rs. 10,000/- as a
processing fee, the rest of the amount paid by the allottee shall be returned

without any interest thereon.
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ALLOTMENT, POSSESSION, CONSTRUCTION AND SUB-
DIVISION:

(i)

(ii)

(iii)

(iv)

v)

(Vi)

On the basis of availability of land, the number of plots available for

allotment may be increased at the discretion of the Authority.

In this scheme the allotment shall be done by manual draw. The
tentative date of draw shall be 10" August, 2009. Any change in the
date of actual draw shall be informed to the applicants by means of
publication in daily newspaper and will also be available at the

website of YEA.

Allotment letters to the successful applicants shall be sent within 90
days from the date of draw.

The possession of the allotted plot will be handed over only after
deposition of 75% of the total premium (inclusive of the registration

money) of the allotted plot in each case.

Allottees shall have to get construction done after getting building
plan sanctioned and according to the construction policy/lease deed

and building bye-laws of the Authority.

The lessee/allottee shall not be entitled to divide the allotted plot or

to amalgamate it with any other plot.

ELIGIBILITY TO APPLY:

A.

(i)

(i)

(iii)

General Category:

The applicant must be competent to contract and shall have attained

the age of the majority.

All Indians/Non-Resident Indians who are neither in any way
prohibited by the Government of India nor by U.P. Government
under any specific rules to purchase any immovable property in
U.P., shall be eligible to apply. Persons eligible as above can apply
under any category only for one plot.

No person shall be eligible to get allotment for more than one plot in

this scheme.
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Farmers Category:

Under this category 17.5% plots out of the total available plots are
reserved for farmers of those villages of Distt. Gautam Budh Nagar
who lands fall under the notified area of Yamuna Expressway
Industrial Development Authority and has been acquired or directly

purchased by the Authority.

It is essential for applying in this category that the Authority, must
have taken possession of the land so acquired/purchased directly

from such applicants before the opening date of this scheme.

Under this reserved category, a person whose land is acquired or
purchased by the Authority shall get allotment only once in his/her
lifetime. Legal heirs of those farmers who have been once allotted
the plot under this reserved category, shall not be entitled to apply
under the reserved category in any future residential scheme of the

authority.

The eligibility of applicant shall vest in the legal heirs on the death
of farmers whose lands have either been acquired or directly
purchased by the Authority. With regard to eligibility of legal heirs
the provisions of the U.P.Z.A.L.R. Act would apply. The succession
certificate issued by a court of competent jurisdiction or by the
District Magistrate or SDM alone and no other officer would be
acceptable. In case of deceased farmer, all of his legal heirs can

submit only one application jointly.

The farmers whose land area equal to or more than one acre has
been acquired or purchased by the Authority may apply for any size
of plot but the farmers whose land area less than one acre has been
acquired or purchased by the Authority may apply only upto the size

of one thousand meters plot under this scheme.

No litigation in any court of law must be pending with the Authority
by closing date of the scheme
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(vii) No encroachment has been made by the applicant on the land
acquired by the Authority irrespective of the acquired land against

which the application for allotment has been made in this scheme.

(viii) Every applicant under this category shall have to submit an affidavit
in a prescribed format (Annexure -A) alongwith the application

form.

(ix)  If under this category the applicants are less than the number of
plots reserved, then the leftover plots shall be included in the draw

for general category.

WITHDRAWAL/SURRENDER:
(i) In the case of withdrawal of the application before any allotment is
made, then after deducting an amount of Rs. 5,000/- from the registration
money, the balance shall be refunded without any interest thereon.
(i) In the case of surrender at any time after allotment but before the
execution of lease deed, then after deducting an amount of Rs. 10,000/- out
of deposited amount, the balance shall be refunded without any interest
thereon.
(iii) In the case of surrender at any time after the execution of lease deed
then out of the deposited amount, an amount of Rs. 20,000/~ as a processing
fee and 10% of the total premium of the plot both shall be deducted, and the
balance shall be refunded without any interest thereon.
Notel. Application for withdrawal of the application or surrender of the
application shall be either sent by registered posts with acknowledgement
due OR by personally at the reception office of the Authority against
stamped receipt. The date of withdrawal / surrender shall be the date of
which the application alongwith the required documents is actually
received in the office of the Authority. No claim on the basis of postal
certificate will be entertained.
Note 2. Alongwith the application for surrender the allottee shall have to
attach the originals of the receipt of the registration form, allotment letter.
Note 3. The signature of the applicant is a must on the application for
withdrawal/surrender and a self-attested photograph should also be pasted
on it.

CANCELLATION:
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The Authority/ Lessor shall be free to exercise its rights of cancellation of
allotment/lease in the following cases:

(i) Allotment/lease having been obtained through fraud, misrepresentation,
mis- statement, or on account of suppression of material facts.

(ii) Any violation of directions issued, or rules or regulations framed by the
Authority or by any other statutory body.

(iii) for breach, violation of the terms and conditions of
registration/allotment/lease and/or non deposit of amount payable to the
Authority as per the schedule prescribed in the letter of allotment/lease as
the case may be, on the part of the applicant/allottee/lessee.

(iv). In the event of cancellation, under sub-clause (i), (ii) and (iii). above,
the entire deposits till the date of cancellation shall be forfeited and
possession of the plot shall be resumed by the Authority / Lessor with
structures thereon, if any, and the allottee/lessee will have no right to claim
any compensation thereof. Without prejudice to the aforesaid, the Authority
shall also have the liberty to initiate legal action against such
allottee/lessee.

(v) The amount forfeited under clause (iv) above shall not exceed the
amount lying in deposit with the Authority. No separate notice in this

regard shall be issued.

EXECUTION OF LEASE DEED:

(i) The allottee shall be required to have the lease deed of the plot executed
within such time as may be intimated by the Authority in this regard. The
Chief Executive Officer. Yamuna Expressway Industrial Development
Authority, can in exceptional circumstances grant extension for execution
of the lease deed on such terms including payment of charges / penalty, as
may be imposed while granting extension as per prevailing policy of the
Authority prevailing on the date of grant of extension.

(ii) Stamp charges, registration charges and all other expenses payable on
the execution of the above document shall be borne by the allottee.

(iii) Any lessee, with the previous written permission of the lessor or any
officer authorized in that behalf, may mortgage the lease plot (i.e. after
execution of the lease deed) for the purposes of procuring a loan from the
any of bank / financial institution. In the event of grant of permission to

mortgage the Authority shall have first charge over the mortgaged plot All
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other terms and condition on which mortgage is permitted shall be binding

on the allottee.

LIABILITY TO PAY TAXES:

The allottee/lessee shall be liable to pay all charges, taxes, fee assessment

of every description in respect of the allottee/leased plot / house as may be

imposed by the lessor or any other competent Authority.

OTHER CLAUSES:

(i)

(ii)

(iii)

(iv)

v)

(Vi)

The Chief Executive Officer or any officer authorized by him in this
regard reserves the right to make such additions/alterations or
modifications in the terms and conditions of allotment from time to
time as he/she may consider just or/and expedient and the same shall
be binding on the allottee/lease.

In case of any clarification on interpretation regarding these terms
and conditions the decision of the Chief Executive Olfficer shall be
final and binding on the applicant/allottee / lessee.

The allotted land shall be under the rules and rights for the
protection of underground assets.

The allottee shall have to comply with the provisions of the UP
Industrial Area Development Act, the Rules and Regulations and bye
laws made thereunder or directions issued from time to time by the
Authority or any officer authorized in this regard with respect to the
maintenance of land, building and surrounding areas etc.

If due to any "force majeure" or any circumstances beyond the
control of the Authority, the Authority is unable to make allotment or
hand over the possession of the allotted plot, the entire deposit
amount will be refunded along with simple interest at the rate of 4%
per annum from the date of deposit till the date of payment. It is
clarified that the month of deposit and the month of refund shall not
be counted for the purposes of calculation of interest.

Any dispute between the Authority/Lessor and allottee/lessee shall
be subject to the territorial jurisdiction of the civil courts of Gautam

Budh Nagar or the Hon'ble High Court of Judicature at Allahabad.
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(vii)  All dues payable to the Authority shall be recovered as arrears of
land revenue.

(viii) Mere deposit of registration amount would not constitute a right to
allotment of a plot.

In the event of any discrepancy between the Hindi and English version of

this brochure, the English version shall be deemed to be final and binding

on the applicant/allottee/lessee.

Allotment Letter :

Allotment letter dated 20.11.2009.
The Authority had advertised residential Scheme namely 2009(1) on
02.03.2009 @ 4750/- per Sqm.
Rs.1,00,000.00 was deposited as Registration money
Allotment Money
In payment Plan-1 allotment money (after adjusting registration money
already paid) payable : Rs. 5,84,000.00

On or before 18 Jan.2010

The installments shall be payable on or before the due date as mentioned in
Payment Scheduled on the next page of this allotment letter.

The allotment money and the installments can be deposited in HDFC Bank
Ltd., Sector Alpha-1, Greater Noida (U.P.) through a Bank Draft/Pay Order
drawn in  favour of YAMUNA  EXPRESSWAY INDUSTRIAL
DEVELOPMENT AUTHORITY payable at NOIDA/GREATER NOIDA or

any other means.

If payment is made by Bank draft, allottee must write the name & unique
allotment number on the back side of the draft.

PERIOD OF LEASE AND LEASE RENT

1. The plot is on lease for a period of 90 years. The lease rent shall be
payable in lump sum at the rate of 10% of the total cost of the plot before
Possession.

2. Stamp Charges, registration charges and all other expenses on the
execution of the lease deed document shall be borne by the allottee.

4. POSSESSION

The possession of the allotted plot in case of Payment Plan 1, Payment
Plan 2 or opting for cash down option, will be handed over only after
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deposition of 75% of the total premium of the allotted plot or after 04
vears from the date of issue of this letter, whichever is later.

Note :-

If at the time of lease deed it is found that the actual dimensions of the plot
vary, the total cost of the plot also vary and the increased cost shall be
borne by the allottee proportionately. Consequently the amount of stamp
paper, lease rent and registration charges will increase/decrease
accordingly.

The terms & conditions of the brochure of the scheme 2009(1) shall form
part of this allotment and shall be binding on the allottees.

3. PAYMENT SCHEDULE

Pay Type
Allotment Money

Payment Plan-1 | Principal Amt. Interest Amt. Due Amt. Due Date
Pay Type

Allotment Money |Rs. 5,84,000.00 Rs.0.00 Rs.5,84,000.00 | 18 Jan.2010
Installment-1 Rs. 44593.75 Rs. 42810.00 Rs. 87403.75 | 18 Jul .2010
Installment-2 Rs. 44593.75 Rs. 40134.38 Rs. 84728.13 | 18 Jan .2011
Installment-3 Rs. 44593.75 Rs. 37458.75 Rs. 82052.50 | 18 Jul .2011
Installment-4 Rs. 44593.75 Rs. 34783.13 Rs. 79376.88 | 18 Jan .2012
Installment-5 Rs. 44593.75 Rs. 32107.50 Rs. 76701.25| 18 Jul .2012
Installment-6 Rs. 44593.75 Rs. 29431.88 Rs. 74025.63 | 18 Jan .2013
Installment-7 Rs. 44593.75 Rs. 26756.25 Rs. 71350.00| 18 Jul .2013
Installment-8 Rs. 44593.75 Rs. 24080.63 Rs. 68674.38 | 18 Jan .2014
Installment-9 Rs. 44593.75 Rs. 21405.00 Rs. 65998.75 | 18 Jul .2014
Installment-10 |Rs. 44593.75 Rs. 18729.38 Rs. 63323.13 | 18 Jan .2015
Installment-11 |Rs. 44593.75 Rs. 16053.75 Rs. 60647.50 | 18 Jul .2015
Installment-12 |Rs. 44593.75 Rs. 13378.13 Rs. 57971.88 | 18 Jan .2016
Installment-13  |Rs. 44593.75 Rs. 10702.50 Rs. 55296.25 | 18 Jul .2016
Installment-14 |Rs. 44593.75 Rs. 8026.88 Rs. 52620.63 | 18 Jan .2017
Installment-15 |Rs. 44593.75 Rs. 5351.25 Rs. 49945.00 | 18 Jul .2017
Installment-16 |Rs. 44593.75 Rs. 2675.63 Rs. 47269.38 | 18 Jan .2018

(1) The above installments include Rs 1000.00 as one time web based postal
charges.

(2) The allottee may also check their Allotment Details on Internet Website by
accessing the URL:http://yamunaexpresswayauthority.com/2009-1 and
registering for the service using the following Username/Password Login
combination. System will be available from Jan 15-2010.

Username : YEA004588
Password : DRAJ4718

57" Meeting dated 21.10.2016:

e IT-AT (57/11) AT YWUS! B Aol SIS & Jra=el H |
TAT TR 3ieifie faerg wfdiessor gr1 92000 7 faftr
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QORI T 300, 800, 1000, 2000, 4000 T BY AR YHUS TroiT
ARl Tt 39 AN & 3fRATId 21000 3fTdGdH H@US UM H ¥Hd gU
qhasfagd! & ge H v fifd fhd ST g g

o & SRR H SfcaRad fFaw 1d ol & 3aR Ui &
GUS] P AT HR 3Hded UF & [y T3 auf & iR oo 3T
fopar ST TRaIfad g1 UTIHRUT GRT 39 ol & SFid dad |
YFeR20 P UTdhc—A,B &U T SAHI Uldhe &1 fawr w1 guf 81 S
&1 = o 3fdfedl & uef § ST 9 S SIS IRIDBR Heoll [6d S DI
THTET § | 3HTafed YTUS! BT ool 168 I J Yd WIFAHRUT GRT S1act
& U& H U U (Lease Deed) ™G &t HRdTg! &I ST &1 <ol
dIe Awied gg die Sl &1 YRy (e d") itifd & Sxfd au
fafdieh TRtamRT UIferRuT a1 o el faar/srgHIGT Ud |

T Uaud sl e uiievor &t s57di 9IS d93%
QI 21 3TaCaR, 2016 T BRI |

A &7 (57 /1) ARG YEUST B ool S B T H |

ol Farae Aved gRT UG A fhAr AT dm S|
R H 9asg H O W e g TR BRIUTed
ADBRT DI ferepe feham T |

A H&AT (67 / 13) JATATHI AUS AT 2009(1) B Il S H

fofdl ST X2 Preferential Location Charges (PLC) el ® A
H |
ol Hared #ued gRT faaRIuR=d UIiEdRul gRT Sdfcdl |

o U0 ¥Wo o & I&~ H 3UATS O Y8l Ufear ol
JITad ¥ S T Aoy forar 1y |
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LEASE DEED:

THIS LEASE DEED MADE on the ...... Day of ......... in the year 201 ...
between the Yamuna Expressway Industrial Development Authority, a body
corporate under Section 3 read with Section 2(d) of the Uttar Pradesh
Industrial Area Development Act, 1976 (U.P.Act No. 6 of 1976)
(hereinafter called the “Lessor” which expression shall, unless the context

does not so admit, include its successors, assigns) of the one part and

Allottee Name...............Father/Husband Name....... Age ...... (hereinafter
called the “Lessee” which expression shall unless context does not so
admit, include his/her/their/its  heirs, executors, administrators,

representatives and permitted assigns) of the other part.

NOW THIS LEASE DEED WITNESSETH AS FOLLOWS:

LOCATION CHARGES:

Park facing/green belt location charges will be 5% of the premium.
Corner location charges will be 5% of the premium.

If the width of road is 18m or more, the location charges will be 5% of the
premium.

The maximum premium payable for any single plot shall not be more than
15% of the premium.

Online complaint:

Complaint No.NCR144/04/74214/2021 was made on 29.04.2021 against

Promoter.
Project : Yamuna Expressway Industrial Development Authority, Greater
Noida at Gautam Budh Nagar.

. Complaint Detail : Yamuna Expressway Industrial Development Authority
RPS01,RRPS-1 AND RRPS02 (SECTOR 18 AND R-447 SEC-18, total cost of
which was Rs.1425000.00. On 25.04.2021 complainant paid Rs.1862135.00.

. Relief Sought : Possession and payment of interest for delay.

. Grounds for Complaint :
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Sno | Ground Name

Remarks

1. | Where the project is delayed and the work is

Project allotment letters were issued in 2009 and

slowed possession was promised to allottees by 2013 as
down. per brochure. Presently land is not inhabitable,

with farming happening in parts of project rand.
2. | Where the promoter has not secured required | CC/OC to be granted on basis of inspection done
certificates and NOCs by a neutral third party /Authority (NBCC etc).

Respondent is issuing check list for execution of
lease deed without CC/OC and without actual
development

3. | Promoter has not completed
Development/Construction
Sanction Plan.

work as per

Respondent has failed at providing even the bare
minimum i.e. a habitable land for human survival.
Amenities promised in brochure like parks, STP
roads, water, electricity etc have not been
provided.

4. Where promoter is not giving possession for
no fault of the Allottee

Allottee has made payments according to payment
plan/demand  Letters.  Respondent  should
immediately ascertain/undertake the
location/development of plot.

Request for Interim Relief

YEIDA should immediately ascertain/undertake the location/development

of plot. Appointment of technical committee to assess the situation on

ground since YEIDA s

Issuing

checklist to allottees

for

underdeveloped/inhabitable isolated land. Issuance of checklist for lease

execution & CC/OC only after overall development of the land including

the provisions for water, sanitation, electricity/amenities as per RERA &

they should be issued post certification done by neutral autonomous body.

Other Facts Details
S.no. | Other Facts Document Name
1 The brochure/ allotment letter of RPS-2009(1), nowhere

mentioned levy of any preferential location charges.

However, in 2016 YEIDA unilaterally imposed a 5-15%

PLC charge on the allottees, which was not a part of the | Lease Deed

communicated to the allottees.

scheme, brochure or the allotment letter and was never
YEIDA has illegally
altered the terms of the agreement against settled law, by
unilaterally & retrospectively levying PLC charges on the

Execution Letter

allottees.
2 The allottees are aggrieved due to the exorbitant interests
charged by YEIDA despite minimal progress or

development in the plots or the surrounding areas and
offering paper possession to the allottees. YEIDA has
charged an interest of 120/0 on the premium instalments
and an additional 14% compound interest to penalise the
allottees in case of delay in payment of instalments. In
terms of settled law position, YEIDA is now liable to pay
the same interest at the rate of 14% penal compound
interest to the allottees on delay of handing over
possession from 2013 till delivery of possession as
promised in the brochure and as per sanction plan.

2. Exorbitant
Interest Rate.

3 YEIDA has not taken physical possession of the complete
project land till date. Land available/in possession of
YEIDA is also not developed or habitable. Further,
inspite of 12 years of scheme being launched,
development is still not affected by YEIDA, and allottees
are being forced to execute lease deeds for plots, where
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only paper possession is being given, as development is
not complete/land is not habitable. The brochure shared
with the allottees mentioned a developed project of 21000
plots, including and surrounding areas having facilities | Not Habitable
such as roads, footpaths, water supply, sewers, drains, | Land.

parks, tree planting, street lighting, provision for
community buildings and for treatment and disposal of
sewage and sullage water, solid waste management and
disposal, water conservation, energy management, fire
protection and fire safety requirements, social
infrastructure such as education health and other public
amenities. However, the authority, till date has failed
even at providing a habitable land for human survival
and is forcing them to execute lease deeds of
isolated/underdeveloped pieces of land. Farming is still
being done on and around these pieces of land.

4 YEIDA has acknowledged that it has only physical
possession of 65% of project land. Out of this 65% of
available project land, some allottees had surrendered
plots. Instead of offering the said surrendered plots to the | Reselling
allottees of RPS-2009(1), whose plots fall in disputed
35% project land, YEIDA has launched new schemes and
resold the surrendered plots as part of the new schemes
at four times the allotment rate (Rs. 15620-16A4/- per Sq.
m) Hence, YEIDA has illegally profiteered and trapped
new sections of public while existing allottees are still
suffering due to misconduct of Respondent/YEIDA.

5. The allottee has paid the premium amount due and also
executed Agreement to Lease on 20" May 2020. Despite
it, he has not received the possession of this plot till date. | Cannot Locate
The Allottee visited the site and was unable to physically | Plot.

locate the said plot as allotted according to the layout
plan.

Sri Sanjay Bhasin, Senior Advocate, assisted by Ms. Mahima Pahwa,
learned counsel for the allottees, has drawn our attention towards various
provisions of Brochure of Yamuna Expressway Industrial Development
Authority Residential Plot Scheme 2009(1) to be developed along with
under construction Noida to Agra Yamuna Expressway having plots from
300 sq. mtrs. to 4000 sq. mtrs. which may be increased at the discretion of
YEIDA, at the premium of Rs.4,750/- per sq. mtr., having two payment
plans and allottees were required to make payment within the time
specified with a caution that no extension in time for making payment
shall ordinarily be granted. However, in extraordinary circumstances,
time for making payment can be extended by the Chief Executive Officer
or any other officer authorized by him in this behalf on his satisfaction
subject to payment of interest @ 14% per annum compounded half yearly
on the outstanding amount for such extended period as may be granted. In

case of variation in the size of plot an allottee is required to pay the
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premium of the plot proportionately and if variation in area is less than or
equal to 10%, then the allottee shall have no right to surrender the plot.
However, if such variation is in excess of 10% of the area allotted, then it
will be open to the allottee not to accept the allotment and exercise the
option of surrender. In such case of surrender, after deduction of a token
amount of Rs.10,000/- as processing fee, the rest of the amount paid by
the allottee shall be returned to the allottee without any interest thereon.
The possession of the allotted plot will be handed over only after
deposition of 75% of the total premium (inclusive of registration charges).
In case of withdrawal of the application before allotment, after deducting
an amount of Rs.5,000/- the balance amount was to be refunded without
any interest and in case of surrender at any time after allotment but before
execution of lease deed, then after deducting an amount of Rs.10,000/- the
balance was to be refunded without any interest thereon and further in
case if surrender at any time after execution of lease deed then out of
deposited amount, an amount of Rs.20,000/- would be deducted towards
processing fee and 10% of the total premium of the plot was to be

deducted and balance was to be refunded without any interest thereon.

It is also pointed out that as per Clause 18(i) of the Brochure the Chief
Executive Officer or any officer authorized by him in this regard reserves
the right to make such additions/alterations or modification in the terms
and conditions of allotment from time to time as he/she may consider just
and/or expedient and the same shall be binding on the allottee/lessee and
in case of any clarification or interpretation regarding these terms and
conditions, the decision of the Chief Executive Officer shall be final and
binding on the allottee/lessee. In case of force majeure or any
circumstances beyond the control of YEIDA, the YEIDA is unable to
make allotment or hand over the possession of the allotted plot, the entire
deposited amount was to be returned by YEIDA along with simple
interest at the rate of 4% per annum from the date of deposit till the date
of payment in which the month of deposit and month of refund will not be

counted for the purpose of calculation of interest.

Learned Senior Advocate of the allottees, on the basis of the provisions of
Brochure submitted that there is no provision for grant of interest/penalty

for delay in possession whereas, as per clause 6(B) of the Brochure, in
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case of default in making payment, the allottee is required to pay interest
@ 14% per annum compounded half-yearly on the outstanding amount for

such extended period as may be granted.

It is also emphasized that as per Allotment Letter dated 20.11.2009 the
possession was to be handed over only after deposition of 75% of the total
premium of the allotted plot in case of Payment Plan-1, Payment Plan-2 or
opting for cash down payment, or after 4 years from the date of issuance

of allotment letter, whichever is later and thus the period of 4 years comes

toanend on 19.11.2013.

Our attention has also been drawn towards draft lease deed (Annexure-8,
page 92) wherein without there being any provision in the Brochure and
Allotment Letter, location charges have been mentioned as 5% of the
premium for park facing/green belt location, 5% of the premium for
corner location charges and 5% of the premium where width of road is 18
meter or more. The maximum premium payable for any single plot shall

not exceed 15% of the premium.

Sri Sanjay Bhasin, learned Senior Advocate, further drawn our attention
towards 57" Board Meeting of YEIDA dated 21.10.2016, wherein it is
mentioned that as per terms and conditions of the Brochure, the
possession of the plot was to be offered within three years from the date of
issuance of Allotment Letter in Pocket A, B and U of Sector-20 of the said
scheme after completion of the development work and there is possibility
of giving possession after execution of lease deed and, therefore, a format
of the lease deed is placed for consideration and approval of the Board.
The Board of YEIDA approved the proposal vide Agenda No. 57/11 and
authorized the Chief Executive Officer of YEIDA to make amendment in

future as well.

It has been emphasized by Sri Sanjay Bhasin, Senior Advocate, learned
counsel for the allottees, that there is no mention regarding imposing
location charges to be paid by the allottees in the agenda and it was only
in the draft lease-deed that provisions were incorporated for location
charges. It appears that on coming to know about the demand of location
charges and protest by the allottees, an agenda was placed in the Board’s

67" Meeting vide Agenda No.67/13 regarding Preferential Location
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Charges for the allottees of residential plot scheme 2009(1) and the same
was approved. It is also emphasized by learned counsel for the allottees
that much prior to taking decision for preferential location charges many
allottees had executed agreement to lease, which does not contain the

provision for preferential location charges.

It has been further submitted that complaint was preferred by the allottee
of leading appeal on 29.04.2021 seeking possession and interest for delay
on four grounds and the allottees/appellants of the connected appeals have
filed similar complaints seeking similar reliefs in sum and substance

almost on similar grounds.

The Regulatory Authority framed four issues and taking into
consideration the order of Hon’ble Supreme Court regarding stoppage of
construction work in the NCR Region and due to Covid-19 pandemic,
granted 68 days+ six months’ relaxation in delay in possession treating the
said period as affected by force majeure. The second issue was with
respect to Preferential Location Charges and the Regulatory Authority
opined that for amendment in the terms of allotment there is a provision in
the Brochure, but not for new conditions and regarding PLC. However,
the principle of natural justice warrant that the allottees be informed about
the reasons and grounds and only thereafter the amount under the said
head be taken from the allottees and the allottees who do not agree, may

be returned their amount along with interest.

The finding of the Regulatory Authority was assailed and it is urged that
the Regulatory Authority ought to have decided the issue within the given
facts and circumstances of the case specially when there is no provision in
the Brochure or in the Allotment Letter, any change resulting in the
financial burden on the allottees will not be permissible or in the garb of
the provisions of Clause 18(1) of the terms and conditions of the scheme,
which empowers to the Chief Executive Officer to make amendment,

alteration or modification in the terms of the allotment.

15.10 The third issue was with respect to providing possession after receipt of

OC/CC and to execute the deed in favour of the allottees after issuing
check list. The fourth issue was framed and examined by the Regulatory

Authority with respect to delay in possession and the rate of interest
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payable for delay period after deducting the period of force majeure and
directed for payment of interest from 27.01.2014 to 30.04.2017 @ 4%
simple interest and from 01.05.2017 till offer of possession @
MCLR+1%.

15.11 The allottees/appellants are aggrieved with respect to grant of 4% interest

for the period from 27.01.2014 to 30.04.2017 on the ground that neither in
the Brochure nor in the Allotment Letter any interest for delay has been
provided. Clause 18(v) of the Brochure provides 4% interest in case of
inability of YEIDA to handover possession of the allotted plot and urged
that uniform rate of interest for delay was required to be granted for the
entire period of delay instead of bifurcating the same i.e. one rate of
interest (i.e. 4%) for the period prior to enforcement of the Act 2016 and

another rate of interest (i.e. MCLR+1%) after enforcement of the same.

15.12 Learned counsel for the allottees further submitted that the order of the

Regulatory Authority with respect to dividing the rate of interest is in
violation of the provisions of Section 18 and 19 of the Act 2016 read with
para 53 of the judgment of Hon’ble Supreme Court in M/s Newtech
Promoters and Developers Pvt. Ltd. Vs. State of U.P. and Ors. (Civil
Appeal Nos. 6745-6749 of 2021) wherein it has been provided that the
provisions of the Act 2016 will prevail over the terms and conditions of

the Agreement.

15.13 Learned counsel for the allottees also submitted that the allottees

16.

approached the YEIDA in pursuance to its advertisement in the hope and
trust that possession of their respective plots will be provided to them
within the time frame fixed by YEI DA, therefore, on account of delay the
provisions of Sections 18 and 19 of the Act 2016 are attracted in the
instant case apart from the provisions of Sections 12 and 16 of the Act
2016 and hence the allottees are required to be paid interest at the rate of

MCLR+1% from 27.01.2014 to 30.04.2017.

Sri Prashant Chandra, learned Senior Advocate, appeared on behalf of
YEIDA, while raising preliminary objection with respect to
maintainability of allottees appeals before this Tribunal, submitted that the
Association of Allottees approached the Hon’ble High Court vide Writ
Petition No. 14028/2020 (Residential Plot Owners Social Welfare Society
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Versus State of U.P. and others) in the year 2020, much before filing of
the complaint before the Regulatory Authority in the year 2021 raising the
issue of PLC and praying for quashing the same, but neither before the
Regulatory Authority in the complaint nor before this Tribunal the fact of
filing the writ petition has been disclosed, and, therefore, the allottees
have not come with clean hands and their act is not only against the public
policy, but also an attempt to disturb the clean stream of justice. Sri
Prashant Chandra placed reliance on paras 42, 43, 44, 45, 46 & 47 of the
judgment of Hon’ble Supreme Court reported in (2013) 11 SCC 531
(Bhaskar Laxman Jadhav and Ors. Vs. Karamveer Kakasaheb Wagh
Education Society and Ors.) as well as judgment rendered by the
Hon’ble Supreme Court reported in 2022 SCC Online SC 1328 (Emaar
India Ltd. Vs. Tarun Aggarwal projects LLP and Another) and
submitted that the disclosure of filing writ petition by the allottees’

association before the Hon’ble High Court was necessary.

At this stage a query was made from Sri Prashant Chandra, learned
counsel for YEIDA, as to whether any objections either before the
Regulatory Authority against the complaint or before this Tribunal has
been raised, to which learned counsel for the respondent submitted that no
objection has been raised in writing either before the Regulatory Authority
or before this Tribunal. However, Sri Prashant Chandra submitted that Sri
Jitendra Singh Chhabra filed Appeal No. 322/2022 and in his appeal also
he did not disclose the fact of filing of writ petition before the Hon’ble
High Court challenging the preferential location charges and, therefore, all
the appeals of the allottees deserve to be dismissed on account of

concealment.

Sri Prashant Chandra, Senior Advocate, learned counsel for YEIDA,
further submitted that notification under Section 4 read with Section 17 of
the Land Acquisition Act was issued on 12.04.2008. The declaration
under Section 6 was issued on 30.06.2008. The possession was taken on
05.09.2008 and 12.01.2009. Advertisement and Brochure with terms and
conditions was issued for 8350 units on 02.03.2009 with closing date
04.05.2009, fixing tentative date of draw on 10.08.2009. After the draw of
plots, the letter of allotment was issued on 20.11.2009.
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Learned counsel for YEIDA, laid much emphasis on the power of Chief
Executive Officer to make amendment, alteration or modification in the
terms and conditions of the allotment in pursuance of Clause 18(i) of the
Brochure and also with respect to Clause 18(v) of the Brochure regarding
force majeure and inability of the authority to provide allotment and
handover possession due to any other circumstances beyond the control of
YEIDA. It has been further submitted by Sri Prashant Chandra that the
Chief Executive Officer sent letter on 10.04.2013 to the State Government
informing the situation of farmers’ agitation and requested for guidelines.
The State Government on 10.04.2013 itself directed the Commissioner to
meet the Farmers and submit report. The Commissioner recommended for
constitution of High Level Committee vide letter dated 16.07.2013. The
State Government constituted a High Level Committee on 03.09.2019 and
on the recommendations of the Chaudhary Committee, State Government
vide G.O. dated 29.08.2014 decided to pay 64.7% additional
compensation to the farmers after realizing the same from the allottees.
The said G.O. was challenged before the Hon’ble High Court and the
same was set aside vide judgment and order dated 20.05.2020. The
Hon’ble Supreme Court set aside the judgment of Hon’ble High Court
vide judgment and order dated 19.05.2022* and upheld the G.O. dated
29.08.2014.

Shri Prashant Chandra, learned counsel for YEIDA further submitted that
the Hon’ble Supreme Court also took note of the farmers’ agitation. The
YEIDA also challenged the impugned orders of the Regulatory Authority
feeling aggrieved by the non-consideration of the issue of farmers’
agitation and the delay caused due to farmers’ agitation, which was
required to be deducted while examining the issue of delay in possession.
The Regulatory Authority took into consideration only the period of stay
granted by the Hon’ble Supreme Court in the PIL regarding construction
and the period of Covid-19 pandemic.

It is emphasized that while examining issue no. 1 the Regulatory
Authority though granted benefit of 68 days + six months due to Covid-19

pandemic, but did not take care of the issue of farmers’ agitation.
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On examination, we found that there was a stay from 04.11.2019 to
14.02.2020 in pursuance to the direction of Hon’ble Supreme Court dated
09.12.2019 and thereafter partial restriction from 10.12.2019 to
14.02.2020 (from 6.00 p.m. to 6.00 a.m.) The Regulatory Authority gave
benefit of 35 days of ban on the construction activity and 33 days (66/2)
of the partial restriction i.e. 35 + 33 = 68 days along with six months from

25.03.2020 to 25.09.2020 (six months due to Covid-19 pandemic).

Sr1 Prashant Chandra, learned counsel for YEIDA, on the issue of PLC
placed reliance on clause 18(i) of the Brochure and in support of his
submissions placed reliance on paras 8, 10 and 11 of the judgment and
order of Hon’ble Supreme Court reported in (1980) 2 SCC 129 (Premji
Bhai Parmar and Ors. Vs. Delhi Development Authority and Ors.).

Sr1 H.G.S. Parihar, Senior Advocate, another learned counsel for YEIDA
drawn our attention on the facts and details of the online complaint dated
29.04.2021(at page 72), wherein facts with respect to (1) PLC, (2)
exorbitant interest rates charged by YEIDA, (3) 12 years delay and (4)
YEIDA is having physical possession of only 65% of project land, have

been mentioned.

The learned counsel while addressing on the issue of delay in possession
relied on para-66 of the judgment of Hon’ble Supreme Court rendered in
Civil Appeal No. 4178- 4197 of 2022 (Yamuna Expressway Industrial
Development Authority ors.. Vs. Shakuntala Education and Welfare
Society and Ors.) and submitted that the delay was beyond the control of
YEIDA and in fact there was no delay on the part of the YEIDA. It has
been submitted that in the Brochure there is no provision for delay interest
as well as consequence of the same. Only 4% interest has been provided
in case of refund due to force majeure circumstances. The 4% interest has
been enhanced to 6% in the 60" meeting dated 09.06.2016 and

consequential office order was issued on 19.06.2016.

Sr1 H.G.S. Parihar, learned counsel for YEIDA, submitted that no timeline
for possession has been mentioned in the Brochure. However, Allotment
Letter provides possession after deposit of 75% of the total premium or

after four years from the date of issuance of allotment letter, whichever is
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later, but no timeline has been provided for possession even after four

years.

It is further submitted that there should be reasonable period unless
contrary or any provision is given in the Brochure/Allotment Letter or
lease deed and the reasonable period will have to be just and not beyond
the control of the YEIDA. Thus, there was genuine difficulty in giving

possession, which is reasonable.

On query as to what should be the reasonable period, the learned counsel

did not respond to the same.

Learned counsel for YEIDA, has also relied on the judgment and order of
this Tribunal passed in Appeal No. 143/2019 (Samar Vijay Singh Vs.
Vice Chairman, Lucknow Development Authority) and submitted that
while answering issue no. 8, this Tribunal, vide para 19.1, appreciated and
took note of the unavoidable circumstance, which was apparently beyond

the control of the LDA.

Learned counsel emphasized that for the delay YEIDA is not responsible
to pay any interest as there is no fault on their part in pursuance to the

provisions of Sections 11, 12, 14 and 18 of the Act 2016.

On the issue of PLC, the learned counsel placed reliance on clause 18(1)
of the Brochure and submitted that the CEO has power to modify, alter or

amend terms and conditions of the Allotment.

Sr1 H.G.S. Parihar, Senior Advocate, also drawn our attention towards
agreement to lease dated 04.05.2010 (page 100 and clause-9 at page 103),
which provides that any other amount whatsoever will be payable to the
Authority on demand. Further clause 10 provides that the details of terms
and conditions of the lease deed shall be set out in the lease deed and
clause 14 reserves the right of the CEO. Clause 16 makes applicable the
general terms and conditions of the Brochure/Allotment Letter and the
PLC was decided to be charged at the time of execution of lease deed vide
Agenda No. 11 in 57™ Meeting of Board dated 21.10.2016 and the same is
neither illegal nor contrary to the Brochure or lease deed agreement.
Learned Counsel further submitted that para-25 of M/s Newtech

Promoters’ Judgment does not apply in this case.
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Shri Sanjay Bhasin, Senior Advocate, learned counsel for allottees, in his
rejoinder drawn our attention at page 77 (Annexure No. 7 of the appeal
dated 26.02.2016) wherein the plots size, number of allotment etc. have
been mentioned along with total area and saleable area as on 26.02.2016,
out of Rs.2945.52 crores of the total amount deposited by the allottees,
Rs.111.87 crores has been collected from the allottees on account of extra
incentive. The learned counsel has further drawn our attention towards
Annexurre-8 i.e. minutes of meeting, wherein at page 81 under the
heading-Ka, the details of land have been mentioned. Vide Annexure-7
through RTI dated 23.02.2016, it was indicated that 65% of the land was
litigation free and only 35% of the land was under litigation, which relates
to the builder allotment. The map required to be given to the new allottees

was available but no action was taken by the YEIDA.

Learned counsel for the allottees also submitted that Promoter/YEIDA
issued public notice on 02.04.2011 (Annexure-6) in the newspaper asking
all the allottees to make payment of their installments within 15 days and
subsequently vide another public notice issued by YEIDA, all the allottees
of the Residential Plot Scheme-2009(1) were directed to pay their
installments within one month i.e. by 26.05.2012 along with interest

failing which the allotment will be cancelled.

It is further submitted by learned counsel for the allottees that perusal of
minutes of the meeting of the Promoter/YEIDA dated 21.10.2016
[Annexure-8 of the memo of appeal, page 80 of the leading appeal, at
page 81 (ka)] indicates that the land of the Residential Plot Scheme
2009(1) still could not be identified. The Promoter/YEIDA issued letter
of offering possession to some of the allottees including the allottee of the
lead appeal of the Promoter/YEIDA with check list on 29.12.2017.
Thereafter, vide letter dated 17.10.2018 the allottee was asked to execute

the lease deed without completion of the project and OC/CC.

Shri Sanjay Bhasin, learned counsel for the allottees, during the course of
hearing on 18.08.2023, while responding to the preliminary objection of
Sri Prashant Chandra, Senior Advocate of YEIDA, in pursuance to the
additional document filed by the YEIDA on 09.08.2023, whereby the
copy of writ petition was brought on record filed by the Association of the

Allottees challenging the PLC charges, filed reply on 17.08.2023 and also
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placed on record vide annexure-1, the counter affidavit of the respondent
and drawn our attention towards objections raised vide paras 4 and 5.
Shri Sanjay Bhasin, learned counsel, further submitted that in 20 appeals,
the allottees have mentioned about filing of the writ petition before the
Regulatory Authority under the heading of other details. In the complaint
of six appeals there is no mention regarding the PLC. It is further
submitted that in rest of the appeals, the allottees/complainants have
mentioned about the fact in other details, but in none of the complaints
neither any ground with respect to PLC charges have been raised nor any
relief/prayer has been sought for setting aside the PLC charges. Shri
Sanjay Bhasin, learned counsel for the allottees, on the basis of aforesaid,

stressed that there is no concealment on the part of the allottees.

Sri Sanjay Bhasin, Senior Advocate, further emphasized that even Sri
Jitendra Chhabra, the General Secretary of the Association, who has filed
Appeal No.322/2022, disclosed the fact of filing writ petition and the
issue of PLC was mentioned under heading of “Other Details” in the
complaint and neither any ground was taken in the complaint nor any

prayer has been made with respect to the same.
In all the complaints the prayer was only for delay interest.

A query was made from the learned counsel for the allottees that if there
was no ground and prayer in the complaint how this issue has been framed
and examined by the Regulatory Authority. The learned counsel for the
allottees submitted that during the course of arguments the issue was
discussed on behalf of the allottees and apparently on the basis of
submissions of the parties, the issue of PLC was framed and decided by
the Regulatory Authority. Sri Sanjay Bhasin, learned counsel for the
allottees, fairly admitted that there was neither any ground raised to
challenge the PLC issue nor any prayer was made to the best of his
knowledge in any of the complaints and the facts were mentioned under

the heading of “Other Details”.

On examination, we found that in all the complaints, neither any ground
nor any prayer with respect to PLC has been made. In some complaints,
under the ‘heading of other details’ the fact about PLC along with other

issues have been mentioned. In our considered view the Regulatory
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Authority without there being grounds and prayer framed the issue with

respect to PLC and decided the same.

Learned counsel for the allottees, Sri Sanjay Bhasin, again reiterated his
reliance on para 25 and 53 of the judgment rendered by the Hon’ble
Supreme Court in the case of M/s Newtech Promoters and Developers
Pvt. Ltd. Vs. State of U.P. and Ors.(supra) and para 4.2, 6.3, 6.6, 6.7 and
8.1 of the judgment rendered in the case of Pioneer Urban Land and
Infrastructure Vs. Union of India (2019)SCC Online SC 1005 as well as
para 22 and 23 of the judgment rendered in the case of Wing Cdr. Arifur
Rahman Khan and the Judgment of this Tribunal in Kirti Srivastava Vs.

LDA has also been relied with respect to ‘force majeure’ issue.

Shri Sanjay Bhasin, the learned counsel for the allottees, further submitted
that there is no consistency in the order of the Regulatory Authority as in
Complaint No. NCR144/01/0405/2020 (Vijay Luxmi Arora Vs. YEIDA)
decided on 29.10.2020 and Complaint No. NCR144/03/51949/2020
(YEIDA Vs. Dhiraj Jain) decided on 15.10.2020 the interest at the rate of
MCLR+1% was granted from 21.10.2013 and the YEIDA has not filed
any appeal against the order of the Regulatory Authority dated 29.10.2020
in the case of Vijay Luxmi Arora, however, appeal has been filed in the

case of Dhiraj Jain.

Sri Sanjay Bhasin, Senior Advocate, learned counsel for allottees, also
emphasized that neither in the Brochure nor in the Allotment Letter the
interest for delay has been provided whereas on account of delay in
payment an allottee was required to pay 14% compound interest, hence
the terms and conditions of the Brochure and Allotment Letter are one

sided and dotted line.

Sri Prashant Chandra, Senior Advocate, learned counsel for YEIDA, with
respect to framing issue no. 2 regarding Preferential Location Charges
without any ground and prayer in the complaint, has placed reliance on
the judgment of Hon’ble Supreme Court in the case of Shamsu Suhara
Beevi Vs. G. Alex and another, reported in (2004)8 SCC 569, and
submitted that grant of such a relief in the teeth of express provisions of

the statute to the contrary is not permissible. On equitable considerations
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court cannot ignore or overlook the provisions of the statute. Equity must

yield to law.

20. Shri Kailash Kumar Ahuja, learned counsel for the allottee in Appeal No.
295/2023 (YEIDA Vs. Dhiraj Jain) adopted the arguments of Shri Sanjay

Bhasin, Senior Advocate. Similarly, Shri Shiv Pratap, learned counsel for

the allottee in Appeal No. 711/2022 (YEIDA Vs. Mukesh Ranjan)

adopted the arguments of Shri Sanjay Bhasin, Senior Advocate.

21. On examining the pleadings and submissions of learned counsel for the

parties, we deem it proper to frame following issues:--

(1)

2)

3)

(4)
)

Whether the allottees took any ground in their respective complaints
against the Preferential Location Charges raised by Promoter/YEIDA
and sought any relief before the Regulatory Authority and whether
issue of PLC framed and decided by the Regulatory Authority is in
pursuance to the grounds raised and prayer of the complaints of the

allottees?

Whether under the scheme of Act 2016 and Rules 2016 (a) any
mechanism has been provided for determination of the interest or
compensation for delay in handing over possession of the
apartment/plot to the allottee, (b) and/or refund with interest
including compensation, if allottee does not want to continue/wish to
withdraw from the project, (c) compensation for violation of the
provisions of Act & Rules, 2016 and Regulations framed thereunder

as well as terms and conditions of the agreement?

Whether the Regulatory Authority is required to examine the
complaint of the allottee only on the basis of terms and conditions
mentioned in the Registration Booklet/allotment letter/agreement
only or Regulatory Authority is required to examine the same in the

light of the provisions of the Act and Rules 2016?
Whether the project in question of the YEIDA 1is delayed?
Whether the allottees/complainants are entitled for interest for delay

in completion of the Project and offering possession under the

scheme of Act, 2016 and if yes, what should be the delay period and
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what rate of interest is required to be paid by the Promoter to the

allottees?

(6) Whether offer of possession can be given by a promoter without
completion and occupation certificate or 1s it necessary and
mandatory to obtain the same before offering possession and asking
the allottee to settle the account and satisfy the final demand, under

the scheme of Act & Rules 2016?

(7) Whether there is any provision under the scheme of Act and Rules
2016 for giving benefit/relaxation in the period of proposed date of
possession in the Brochure/Allotment Letter or agreement on account
of land dispute/ban on work by the authorities/litigation or farmers’
agitation etc. and whether the same can be categorized as force

majeure under the scheme of the Act and Rules 2016?

22. Vide Issue No. (1) we are required to examine as to whether the allottees
took any ground in their respective complaints against the Preferential
Location Charges raised by YEIDA and sought any relief before the
Regulatory Authority and whether issue of PLC framed and decided by the
Regulatory Authority is in pursuance to the grounds raised and prayer of the

complaints of the allottees.

22.1 During the course of arguments, a preliminary objection has been raised by
Sri  Prashant Chandra, Senior Advocate, appearing on behalf of
Promoter/YEIDA, with respect to maintainability of appeals of the allottees
on the ground of concealment of the fact of filing of writ petition before the
Hon’ble High Court by the Residential Plot Owners Social Welfare
Association raising grievances of the allottees and praying for quashing of

the PLC charges.

22.2 Sri Sanjay Bhasin, Senior Advocate, appearing for the allottees, during the
course of his rejoinder on 18.08.2023, while responding to the preliminary
objection of Sri Prashant Chandra, Senior Advocate, learned counsel for
Promoter/YEIDA, submitted that in 20 appeals, the allottees have
mentioned about filing of the writ petition before the Regulatory Authority
under the heading of other details. In the complaint of six appeals there is

no mention regarding the PLC. It is further submitted that in rest of the
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appeals, the allottees/complainants have mentioned about the fact in other
details, but in none of the complaints neither any ground with respect to
PLC charges have been raised nor any relief/prayer has been sought for
setting aside the PLC charges. Shri Sanjay Bhasin, learned counsel for the
allottees, on the basis of aforesaid, stressed that there is no concealment on

the part of the allottees.

22.3 It has also been pointed out by Sri Sanjay Bhasin, Senior Advocate, learned
counsel for the allottees, that even Sri Jitendra Chhabra, the General
Secretary of the Association has filed Appeal No.322/2022 disclosing the
fact of filing writ petition and the issue of PLC was mentioned under the
heading of ‘other details’ in the complaint, but neither any ground nor any
prayer has been made with respect to the same. It is also submitted that in

all the complaints the prayer was only for possession and delay interest.

22.4 On a query made from the learned counsel for the allottees that when there
was no ground and prayer in the complaint how the issue of PLC has been
framed and examined by the Regulatory Authority, the learned counsel
submitted that during the course of arguments the issue was discussed on
behalf of the allottees and apparently on the basis of submissions of the
parties, the issue of PLC was framed and decided by the Regulatory
Authority. Sri Sanjay Bhasin, learned counsel for the allottees, fairly
admitted that there was neither any ground raised to challenge the PLC
issue nor any prayer was made to the best of his knowledge in any of the
complaints and the facts were mentioned under the heading of “Other

Details”.

22.5 On examination we find that in the complaints of allottees neither any
ground nor any prayer with respect to PLC has been made and in majority
of complaints the fact about PLC along with other issues has been
mentioned under the heading of ‘other details’. Thus, we are of the
considered view that the Regulatory Authority without there being any

ground and prayer framed the issue of PLC and decided the same.

22.6 The issues of pleading, prayer & moulding of reliefs have been examined
time & again by Hon'ble Supreme Court as well as by the Judicial Forums

holding therein that the rights of the parties stand crystallized on the date of
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institution of the proceeding and no party should be permitted to travel

beyond the pleadings & prayer.

22.7 In Bhagwati Prasad vs. Shri Chandramaul AIR 1966 SC 735, the Hon'ble
Supreme Court was pleased to observe that:-

“The importance of the pleadings cannot, of course, be ignored,
because it is the pleading that lead to the framing of issues and a
trial in every civil case has inevitably to be confirmed to the issues
framed in the suit. The whole object of framing the issues would be
defeated if parties allowed to travel beyond them and claim or
oppose reliefs on grounds not made in the pleadings and not
covered by the issues.”

22.8 In S.S. Sharma and Ors. Vs. Union of India (UOI) and Ors. AIR 1981 SC 588,
the Hon'ble Supreme Court observed that:-

“We are of the opinion that the Courts should ordinarily insist on
the parties being confined to their specific written pleadings and
should not be permitted to deviate from them by way of
modification or supplementation except through the well-known
process of formally applying for amendment. We do not mean that
justice should be available to only those who approach the Court
confined in a strait-jacket. But there is a procedure known to the
law, and long established by codified practice and good reason,
for seeking amendment of the pleadings. If undue laxity and a too
easy informality is permitted to enter the proceedings of a court it
will not be long before a contemptuous familiarity assails its
institutional dignity and ushers in chaos and confusion
undermining its effectiveness. Like every public institution, the
Courts function in the security of public confidence, and public
confidence resides most where institutional discipline prevails.
Besides this, oral submission raising new points for the first time
tend to do grave injury to a contesting party by depriving it of the
opportunity, to which the principles of natural justice hold it

b

entitled, of adequately preparing its response.’

22.9 In the case of Krishna Priya Ganguly and Anr. vs. University of Lucknow
and Ors. reported in 1984 SCC 307, while dealing with a matter arising out
of a writ petition where the writ-petitioners prayed for merely consideration
of his case for admission, Hon’ble Supreme Court was pleased to observe

that a court cannot go a step further and grant the relief which the petitioner

did not ask for, and held:-
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“We do not see any proper material for this conclusion to
which the High Court has suddenly jumped apart from the
fact that admissions were not to be given by the High Court
according to its own notions.

Finally, in his own petition in the High Court, the respondent
had merely prayed for a writ directing the State or the college
to consider his case for admission yet the High Court went a
step further and straightaway issued a writ of mandamus
directing the college to admit him to the M.S. course and thus
granted a relief to the respondent which she herself never
prayed for and could not have prayed for.”

22.10 The Hon’ble Supreme Court in Ram Sarup Gupta (dead) by LRs. v.
Bishun Narain Inter College MANU/SC/0043/1987 : [1987] 2SCR805

was pleased to observe:-

...... 1t is well settled that in the absence of pleading, evidence,
if any, produced by the parties cannot be considered. It is also
equally settled that no party should be permitted to travel
beyond its pleading and that all necessary and material facts
should be pleaded by the party in support of the case set up by
it. The object and purpose of pleading is to enable the
adversary party to know the case it has to meet. In order to
have a fair trial it is imperative that the party should state the
essential material facts so that other party may not be taken by

»

surprise... ...

22.11 The Hon’ble Supreme Court in Orissa Cement Ltd. Vs. State of Orissa,
1991 Supp (1) SCC 430 (at page 498) has been pleased to observe that it is
well settled proposition that it is open to the court to grant, mould or restrict
the relief in a manner most appropriate to the situation before it in such a

way as to advance the interests of justice.

22.12 The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima
Mandal &Ors; reported in (2008) 17 SCC 491,was pleased to observe that
a Court cannot make out a case not pleaded. The Court should confine its
decision to the question raised in pleadings. Nor can it grant a relief which
is not claimed and which does not flow from the facts and the cause of

action alleged in the plaint.

22.13 In Om Prakash vs. Ram Kumar (1991) 1 SCC 441, the Hon’ble Supreme

Court observed:-
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“A party cannot be granted a relief which is not claimed, if the
circumstances of the case are such that the granting of such
relief would result in serious prejudice to the interested party
and deprive him of the valuable rights under the statute.”

22.14 In Shiv Kumar Sharma Vs. Santosh Kumari(2007) 8 SCC 600 the Apex
Court observed that the appellate court had no power to grant relief not

prayed for in the suit.

22.15 The issue was again examined by the Hon’ble Supreme Court in the case of
Bharat Amratlal Kothari and Anr. Vs. Dosukhan Samadkhan Sindhi and
Ors.; (2010) 1 SCC 234 and the Hon’ble Supreme Court in paras 29 and 30
of the judgment was pleased to examine and observe that “normally the
Court will grant only those reliefs specifically prayed for by the petitioner”.

The relevant paras 29 and 30 are quoted as under:

“29. The approach of the High Court in granting relief not
prayed for cannot be approved by this court. Every petition under
Article 226 of the Constitution must contain a relief clause.
Whenever the petitioner is entitled to or is claiming more than
one relief, he must pray for all the reliefs. Under the provisions
of the Code of Civil Procedure, 1908, if the plaintiff omits, except
with the leave of the court, to sue for any particular relief which
he is entitled to get, he will not afterwards be allowed to sue in
respect of the portion so omitted or relinquished.

30. Though the provisions of the Code are not made applicable to
the proceedings under Article 226 of the Constitution, the
general principles made in the Civil Procedure Code will apply
even to writ petitions. It is, therefore, incumbent on the petitioner
to claim all reliefs he seeks from the court. Normally, the court
will grant only those reliefs specifically prayed for by the
petitioner. Though the court has very wide discretion in granting
relief, the court, however, cannot, ignoring and keeping aside the
norms and principles governing grant of relief, grant a relief not
even prayed for by the petitioner.”

22.16 The Hon'ble Supreme Court in Civil Appeal No. 973 of 2007 Manohar Lal
(D) by Lrs. Vs. Ugrasen (D) by Lrs. &Ors. (decided on 03.06.2010) while
examining the issue, whether the court can grant relief which had not been
asked for, was pleased to observe that the court cannot grant relief which
has not been specifically prayed by the parties. Relevant para nos. 29 to 33

are extracted as follows:-
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“29. In Messrs. Trojan & Co. Vs. RM.N.N. NagappaChettiar
AIR 1953 SC 235, this Court considered the issue as to whether
relief not asked for by a party could be granted and that too
without having proper pleadings. The Court held as under:-

“It is well settled that the decision of a case cannot be based on
grounds outside the pleadings of the parties and it is the case
pleaded that has to be found. Without an amendment of the
plaint, the Court was not entitled to grant the relief not asked for
and no prayer was ever made to amend the plaint so as to

b

incorporate in it an alternative case.’

“30. A similar view has been re-iterated by this Court in Krishna
Priya Ganguly etc.etc. Vs. University of Lucknow &Ors. etc. AIR
1984 SC 186; and Om Prakash &Ors. Vs. Ram Kumar &Ors.,
AIR 1991 SC 409, observing that a party cannot be granted a

relief which is not claimed.”

“31. Dealing with the same issue, this Court in Bharat Amratlal
Kothari Vs. Dosukhan Samadkhan Sindhi &Ors., AIR 2010 SC
475 held:

“Though the Court has very wide discretion in granting relief,
the court, however, cannot, ignoring and keeping aside the norms
and principles governing grant of relief, grant a relief not even

prayed for by the petitioner.”

“32. In Fertilizer Corporation of India Ltd. & Anr. Vs. Sarat
Chandra Rath &Ors., AIR 1996 SC 2744, this Court held that
“the High Court ought not to have granted reliefs to the
respondents which they had not even prayed for.”

“33. In view of the above, law on the issue can be summarised
that the Court cannot grant a relief which has not been
specifically prayed by the parties.”
22.17 The Hon'ble Supreme Court in Civil Appeal No. 4887 of 2014 (Arising out
of SLP (C) No 22742 of 2005) with Civil Appeal No. 4888 of 2014
(Arising out of SLP (C) No 22772 of 2005) Gaiv Dinshaw Irani &Ors. Vs.
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Tehmtan Irani &Ors.(decided on 25.04.2014) while examining the issue,
whether the High Court taking note of the subsequent events can mould a

relief, observed as follows in para nos. 34, 35:-

“34. Considering the aforementioned changed
circumstances, the High Court taking note of the subsequent
events moulded the relief in the appeal under Section 96 of the
Code of Civil Procedure and the same has been challenged by
the appellants before us. In ordinary course of litigation, the
rights of parties are crystallized on the date the suit is
instituted and only the same set of facts must be considered.
However, in the interest of justice, a court including a court of
appeal under Section 96 of the Code of Civil Procedure is not
precluded from taking note of developments subsequent to the
commencement of the litigation, when such events have a
direct bearing on the relief claimed by a party or one the
entire purpose of the suit the Courts taking note of the same
should mould the relief accordingly. This rule is one of
ancient vintage adopted by the Supreme Court of America in
Patterson vs. State of Alabama followed in Lachmeshwar
Prasad  Shukul vs Keshwar Lal Choudhury. The
aforementioned cases were recognized by this Court in
Pasupuleti Venkateswarlu vs. The Motor and General Traders

wherein he stated that:

“...If a fact, arising after the lis has come to court and has a
fundamental impact It is basic to our processual
Jjurisprudence that the right to relief must be judged to exist as
on the date a suitor institutes the legal proceeding. Equally
clear is the principle that procedure is the handmaid and not
the mistress of the judicial process. If a fact, arising after the
lis has come to court and has a fundamental impact on the
right to relief or the manner of moulding it, is brought
diligently to the notice of the tribunal, it cannot blink at it or
be blind to events which stultify or render inept the decretal

remedy. Equity justifies bending the rules of procedure, where
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no specific provision or fairplay is violated, with a view to
promote substantial justice — subject, of course, to the
absence of other disentitling factors or just circumstances.
Nor can we contemplate any limitation on this power to take
note of updated facts to confine it to the trial court. If the
litigation pends, the power exists, absent other special
circumstances repelling resort to that course in law or justice.
Rulings on this point are legion, even as situations for
applications of this equitable rule are myriad. We affirm the
proposition that for making the right or remedy claimed by
the party just and meaningful as also legally and factually in
accord with the current realities, the Court can, and in many
cases must, take cautious cognizance of events and
developments subsequent to the institution of the proceeding
provided the rules of fairness to both sides are scrupulously

obeyed.”

“The abovementioned principle has been recognized in a
catena of decisions. This Court by placing reliance on the
Pasupuleti Venkateswarlu Case (supra), held in Ramesh

Kumar vs. Kesho Ram that:

“6. The normal rule is that in any litigation the rights and
obligations of the parties are adjudicated upon as they obtain
at the commencement of the lis. But this is subject to an
exception. Wherever subsequent events of fact or law which
have a material bearing on the entitlement of the parties to
relief or on aspects which bear on the moulding of the relief
occur, the court is not precluded from taking a ‘cautious
cognizance’ of the subsequent changes of fact and law to

mould the relief.”

“This was further followed in Lekh Raj vs. Muni Lal &Ors..
This Court in Sheshambal (dead) through LRs vs. Chelur
Corporation Chelur Building &Ors. while discussing the issue

of taking cognizance of subsequent events held that:
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“19. To the same effect is the decision of this Court in Om
Prakash Gupta case where the Court declared that although
the ordinary rule of civil law is that the rights of the parties
stand crystallised on the date of the institution of the suit yet
the court has power to mould the relief in case the following

three conditions are satisfied. ...

(i) that the relief, as claimed originally has, by reason of
subsequent events, become inappropriate or cannot be

granted;

(i) that taking note of such subsequent event or changed
circumstances would shorten litigation and enable complete

justice being done to the parties; and

(iii) that such subsequent event is brought to the notice of the
court promptly and in accordance with the rules of
procedural law so that the opposite party is not taken by

b

surprise.’

“This Court in Rajesh D. Darbar and Ors. vs. Narasinghro
Krishnaji Kulkarni and Ors. , a matter regarding the
elections in a registered society, held that the courts can
mould relief accordingly taking note of subsequent events.
Furthermore, in Beg Raj Singh vs. State of Uttar Pradesh
&Ors. while deciding on the issue of renewal of a mining

lease held that:

“....A petitioner, though entitled to relief in law, may yet be
denied relief in equity because of subsequent or intervening
events i.e. the events between the commencement of litigation
and the date of decision. The relief to which the petitioner is
held entitled may have been rendered redundant by lapse of
time or may have been rendered incapable of being granted
by change in law. There may be other circumstances which
render it inequitable to grant the petitioner any relief over the

respondents because of the balance tilting against the
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petitioner on weighing inequities pitted against equities on the

date of judgment.”

“Even this Court while exercising its powers under Article
136 can take note of subsequent events (See: Bihar State
Financial Corporation &Ors. vs. Chemicot India (P) Ltd.
&Ors., Parents Association of Students vs. M.A. Khan & Anr.
, State of Uttar Pradesh &Ors. vs. Mahindra & Mahindra
Lid.)”

“35. Thus, when the relief otherwise awardable on the date of
commencement of the suit would become inappropriate in
view of the changed circumstances, the courts may mould the
relief in accordance with the changed circumstances for

b

shortening the litigation or to do complete justice.’

22.18 The object and purpose of pleadings and issues is to ensure that the litigants

come to trial with all issues clearly defined and to prevent cases being
expanded or grounds being shifted during trial. Its object is also to ensure
that each side is fully alive to the questions that are likely to be raised or
considered so that they may have an opportunity of placing the relevant
evidence appropriate to the issues before the Court for its consideration.
Pleadings made in a case lead to framing of issues to be examined by the
Courts. Further when the facts necessary to make out a particular claim, or
to seek a particular relief, are not found in the plaint, the Court cannot focus
the attention of the parties, or its own attention on that claim or relief, by
framing an appropriate issue. No party should be permitted to travel beyond

its pleadings and the Courts are to avoid making out a case not pleaded.

22.19 Similarly, when there is no prayer for a particular relief and no pleadings to

22.20

support such a relief, and when defendant has no opportunity to resist or
oppose such a relief, if the court considers and grants such a relief, it will
lead to miscarriage of justice. Thus it is said that no amount of evidence, on
a plea that is not put forward in the pleadings, can be looked into to grant

any relief.

Further it is well established principle that in an action where a party has

prayed for a larger relief it is always open to the Court to grant him any
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smaller relief that he may be found to be entitled in law and thereby render
substantial justice. The Court can undoubtedly take note of changed
circumstances or subsequent events and suitably mould the relief to be
granted to the party concerned in order to meet out justice in the case. As
far as possible, the anxiety and endeavour of the Court should be to remedy

an injustice when it is brought to its notice.

In our considered view the Regulatory Authority has framed the issue of
PLC and decided the same beyond the grounds raised and prayer sought by
the allottees, apparently on the oral submissions, whereas it was incumbent
upon the Regulatory Authority to frame the issue on the basis of the
pleadings, grounds raised in support of the claim and relief sought. Thus,
the finding and direction of the Regulatory Authority on the issue of PLC is

not sustainable. Issue no. (1) is decided accordingly.

Issue No. (2) is, whether under the scheme of Act 2016 and Rules 2016 (a)
any mechanism has been provided for determination of the interest for or
compensation for delay in handing over possession of the apartment/plot to
the allottee (b) and/or refund with interest including compensation, if
allottee does not want to continue/wish to withdraw from the project (c)
compensation for violation of the provisions of Act & Rules, 2016 and
Regulations framed thereunder as well as terms and conditions of the

agreement.

The Real Estate (Regulation & Development) Act, 2016 has been enacted to
establish the real estate regulatory authority for regulation and promotion of
the real estate sector and to ensure sale of plot, apartment or building, as the
case may be, or sale of real estate project, in an efficient and transparent
manner and to protect the interest of consumers in the real estate sector and
to establish an adjudicating mechanism for speedy dispute redressal and also
to establish the Appellate Tribunal to hear appeals from the decisions,
directions or orders of the real estate regulatory authority and the
adjudicating officer and for matters connected therewith or incidental thereto.
The Real Estate (Regulation & Development) Act, 2016 delineates functions
and duties of promoter in chapter 3 and rights and duties of allottees in
chapter 4. The Real Estate Regulatory Authority has been assigned functions

and has been given powers as detailed out in chapter 5.
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The Real Estate (Regulation & Development) Act, 2016 is not only curative
but also preventive. The powers, roles, domain and jurisdiction of the
authority as well as adjudicating officer have been clearly defined and
demarcated by this legislation. The interpretation of the law has to be done
keeping in view the whole scheme, aim and object of the Act and not in
isolation. The legislation in its own wisdom has used the word “authority” as
well as “adjudicating officer” wherever it is required. Furthermore, the
legislation has clearly, intentionally and suitably used the word penalty or
interest in case of authority and compensation or interest in case of
adjudicating officer.

The purposes for filing complaints before authority or to the adjudicating
officer are different.

The purpose of filing complaints before authority is to seek compliance of
obligations cast upon promoter, real estate agent or allottee, getting
directions issued by the authority for compliance of provisions of the Act,
the rules and regulations thereunder, for initiating penal proceeding against

the defaulters.

whereas purpose of initiating proceedings before the adjudicating officer is
to seek compensation in case of violations of provisions of the Act, Rules,
Regulations & terms and conditions of the agreement. Hence depending on
the purpose of complaint it is filed either before the authority or before the

adjudicating officer.

The provisions of compensation are provided in sections 12, 14, 18 and
section 19.The domain of adjudicating officer is restricted to adjudging of

compensation only in the matters which are covered under these sections.

The U.P.Real Estate (Regulation and Developments) Rules, 2016, lays
down the procedure for filing of complaint with the authority under Rule 33
and Rule 34 lays down the procedure for filing the complaint with the

adjudicating officer.

The bare perusal of section 12, 14, 18 and section 19 one will get the
picture that some of the provisions of these sections provide for

compensation and in case of failure of the promoter to comply specified



23.7

23.8

80

obligations, such as section 12, 14(3), 18(1), 18(2), 18(3) and section 19(4)
then these matters come within the domain of exercising the power by the

adjudicating officer but limited to adjudging compensation.

Section 18(1) provides some specific obligations of the promoter alongwith
compensation. Similarly, Section 19(4) provides for certain rights of the
allottee and in case of violation of the right by the promoter, the allottee
shall be entitled to claim refund of amount paid alongwith interest at the
prescribed rates alongwith compensation. As far as adjudging of
compensation is concerned, it is squarely within the power of the

adjudicating officer.

The powers such as power to register projects, power to register real estate
agents, power to issue directions for compliance of obligations, power to
impose penalty in case of any violation or contravention of the provisions
of this Act or the rules or regulations made thereunder against any
promoter, allottee or real estate agent as the case may be is with the

authority.

As far as compliance of obligations by the promoter or real estate agent or
allottee is concerned it is the function of the authority and not of the
adjudicating officer. In case the obligation by the promoter, real estate agent
or allottee is not complied with by any of them, it is violation of the
provision of the Act providing that particular obligation and a complaint
may be filed under section 31 by any aggrieved person seeking order under
section 37 from the authority to ensure compliance of obligation by the

defaulter, being the function of the authority under section 34(f).

Section 34(f) provides specific functions of the authority as under:-

34. Functions of Authority.

“The function of the authority shall include

() to ensure compliance of the obligations cast upon the Promoters, the allottees and
the real estate agents under this Act and the rules and regulations made thereunder

i3

The obligation cast upon the promoters, the allottee and the real estate
agents has been given in various provision of the Act, the rules and

regulations. It is the function of the authority to ensure compliance of the
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obligations including the obligations of the promoter mentioned in sections

12, 14, 18 and section 19.

23.9 In case of non-compliance of obligations by the promoter as  given in
section 14(1) and 14(2) if the allottee has suffered some loss or injury and
intends to file compensation application he may do so and file such
application for compensation with the adjudicating officer who is the sole
authority under the Act to adjudge compensation. Although sections 14(1)
and 14(2) do not provide for any kind of compensation specifically, but
once the provisions are read with Section 18(3) it may initiate compensation
proceedings. The power under section 18(3) to decide compensation is

provided as under:

18. Return of amount and compensation.—

“(3) If the promoter fails to discharge any other obligations imposed on him
under this Act or the rules or regulations made thereunder or in accordance
with the terms and conditions of the agreement for sale, he shall be liable to pay
such compensation to the allottees, in the manner as provided under this Act.”

This power to adjudge compensation given to the adjudicating officer in
section 18(3) is general in nature which covers all the obligations cast upon
the promoter throughout the Act and not only limited to sections 12, 14, 18
and section 19 i.e. in case a promoter fails to discharge any other obligation
imposed on him under this Act or the rules or regulations thereunder or
even in accordance with the agreement for sale he shall be liable to pay

such compensation to the allottee in the manner as provided under the Act.

23.10 The general power given in section 18(3) by implication crystallizes that the
separate domain of power is to be exercised by the authority and the
adjudicating officer. Accordingly, the role of the authority extends to any
other matter as provided under the Act except the power to adjudge

compensation.

23.11 Now if we deeply examine section 18 as a whole, the following are the

express provisions for providing compensation to an Allottee under section

18:-

A.  Where the Allottee wishes to withdraw from the project, without prejudice
to any other remedy available, on demand he shall be liable to return the

amount received by him in respect of that apartment, plot, building, as the
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case may be, with interest at such rate as may be prescribed in this

behalf including compensation in the manner as provided under this Act.

B.  The promoter shall compensate the allottees in case of any loss caused to
him due to defective title of the land, on which the project is being
developed or has been developed, in the manner as provided under the

Act.

C. If the promoter fails to discharge any other obligations imposed on him
under this Act or the rules or regulations made there under or in
accordance with the terms and conditions of the agreement for sale, he
shall be liable to pay such compensation to the allottees, in the manner as

provided under this Act.

23.12 As per the provisions of Section 18, compensation can be sought by an
Allottee in case of defective title of the land, and also if the promoter fails
to discharge any other obligations imposed on him under this Act or the
rules or regulations made there under or in accordance with

the terms and conditions of the agreement for sale.

23.13 The word “Any Other” signifies beside these, meaning thereby that apart
from the delay in possession, any other breach of the terms & conditions of
the Agreement to sell or breach of the obligations imposed on him by the
provisions of the Act or Rules shall also be liable to compensate the

Allottee.

23.14 If we critically analyze the section, we will find that the word

‘compensation’ has been used in every sub-section covering almost all the

scenario except the word compensation has not been used in the case
where Allottee decides to stay in the project even due to delay in handing
over of the possession and ke shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at such rate

as maybe prescribed only.

23.15 The intention of the legislature was to provide Compensation only to those
Allottees who exit the project and also regarding defective title and breach
of agreement to sale and obligations imposed on, by the Act and Rules, but

not to those who wishes to stay in the project, for them beside the other
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provision of compensation in term of defective title and breach of
agreement to sale as well as obligations imposed on by the Act and Rules
is applicable, but in case of delay in handing over of possession, the
Allottee is entitled for only INTEREST at a prescribed rate and not
“compensation” as the Suffix “including compensation” has not been

provided by the Act.

23.16 Thus the intention of the legislature was clear in providing the
compensation of delay to only those who exit the project and not to those
who wishes to stay in the project and apparently while enacting the
proviso to Section 18(1), the legislature had in mind the findings of the
Hon’ble Supreme Court in Chief Administrator Huda Vs. Shakuntala
Devi, wherein the Hon’ble Supreme Court has opined that in case of
delayed possession the appreciated value of the property is also to be taken
as a factor of compensation while reducing the quantum of compensation

awarded by the national commission.

Further section 18(1) empowers an allottee to choose or to exercise one of
the two options mentioned therein i.e. an allottee either can withdraw from
the project or continue with the project. In case of failure of the promoter
to complete or give possession as per agreement for sale and for both the

eventualities specific obligations have been cast on the promoter.

23.17 On analysis of the provision of Section 71, it is clear that the purpose of
appointing adjudicating officer by the authority is to adjudge compensation

under sections 12,14,18 and section 19.

Sub-sections (2) and (3) of section 71 of the Act lay down the procedure to
be followed for exercising the power to adjudicate, and section 72 lays
down the factors to be taken into account by the adjudicating officer for

adjudging the quantum of compensation or interest.

23.18 Section 71(3) gives jurisdiction to the adjudicating officer for holding
inquiry for his satisfaction that the person has failed to comply with the
provisions of any of the sections 12, 14, 18 and 19. Section 71 (3) reads as

under:-

71. Power to adjudicate.—
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“(3) While holding an inquiry the adjudicating officer shall have

power to summon and enforce the attendance of any person
acquainted with the facts and circumstances of the case to give
evidence or to produce any document which in the opinion of the
adjudicating officer, may be useful for or relevant to the subject-
matter of the inquiry and if, on such inquiry, he is satisfied that
the person has failed to comply with the provisions of any of the
sections specified in sub-section (1), he may direct to pay such
compensation or interest, as the case any be, as he thinks fit in
accordance with the provisions of any of those sections.”

The purpose of holding inquiry by the adjudicating officer is to satisfy that
the person has failed to comply with the provisions of any of these sections
referred above providing for compensation. Accordingly, he will decide
compensation keeping in view the factors to be taken into account as
provided in Section 72. The adjudicating officer has been given powers for
adjudging compensation. He has not been given any other specific power
under the Act where other remedies are also available to the allottee in case
the promoter has failed to comply with the provision of any of sections 12,

14, 18 and section 19.

23.19 Section 72 further provides guidance to the adjudicating officer as what
factors are to be taken into account by the adjudicating officer for adjudging
the quantum of compensation under section 71. Section 72 reads as under:-

72. Factors to be taken into account by the adjudicating officer.—

“While adjudging the quantum of compensation or interest, as the case
may be, under section 71, the adjudicating officer shall have due regard
to the following factors, namely.-

(a) the amount of disproportionate gain or unfair advantage, wherever

quantifiable, made as a result of the default;

(b) the amount of loss caused as a result of the default,

(c) the repetitive nature of the default;

(d) such other factors which the adjudicating officer considers

»

necessary to the case in furtherance of justice.

23.20 Thus we may concluded from the above is that if a complainant is
successful in his/her/its claim for compensation under sections 12, 14, 18 or
section 19 of the Act, the adjudicating officer would adjudge the
compensation to be paid by the promoter to the aggrieved person. However,
despite being under an obligation to pay the compensation quantified by the
adjudicating officer, the promoter fails to pay the compensation, in such a

situation, the authority would have the jurisdiction to impose penalty and
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interest on the promoter because failure of the promoter to pay
compensation would constitute contravention of sections 12, 14, 18 or 19 of
the Act read with sections 71 and 72. This consequence would flow despite
the fact that the compensation can be recovered from the promoter under
section 40(1) of the Act read with rule 24 of the rules and paid to the

complainant.

23.21 As the purpose of inquiry by the adjudicating officer is to satisfy that the
person has violated or contravened any of the provisions of sections 12, 14,
18 and section 19 and then only he will proceed to adjudge compensation.
For other remedies or relief, the action is to be taken by the authority. The
purpose of inquiry by the authority is again to see whether the person has
failed to comply with the provisions of any of the sections in the Real
Estate (Regulation and Development) Act, 2016 including sections 12, 14,
18 or 19, and contravened the provisions of the Act, the rules and
regulations made thereunder and then it shall proceed to pass such orders
including imposition of penalty in accordance with the provisions of the Act
or rules and regulations thereunder. Hence the power to hear the
complaints for violation or contravention of sections 12, 14, 18 or 19
rests with the both the adjudicating officer as well as the authority, but
outcome in both the cases is different. In case of complaint before the
adjudicating officer regarding violation/contravention of the provision
of the Act, outcome is compensation or interest to the allottee and in
case of complaint before the authority it is either penalty and/or

compliance of obligation etc. but not compensation.

23.22 The adjudicating officer after conducting inquiry regarding failure to
comply with the provisions of any of these sections 12, 14, 18 or 19 may
direct to pay such compensation or interest as he thinks fit. He may refer his
inquiry report regarding his satisfaction that contravention of provision of
the Act has taken place, to the authority for other remedies available to the
promoter, allottee and real estate agent under the Real Estate (Regulation
and Development) Act, 2016, for exercising of power by the authority in

respect of imposing penalty.

23.23 If the inquiry is conducted on the basis of complaint or suo-motu by the

authority and it comes to the conclusion that violation or contravention of
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any of the provision of the Real Estate (Regulation and Development) Act,
2016, the rules or regulations thereunder has occurred including any of the
sections 12, 14, 18 or 19 the authority may order for compliance of
obligations as provided in the Real Estate (Regulation and Development)
Act, 2016 and may also take other action of imposing penalty. The
authority does not have the power to decide compensation in case a person
has failed to comply with the provisions of sections 12, 14, 18 or 19, then
the complaint has a right to approach the adjudicating officer for adjudging
compensation and the directions to pay such compensation or interest as

think fit by the adjudicating officer.

23.24 The Act nowhere puts any bar on conduct of inquiry by the authority for
violation of any of sections 12, 14, 18 or 19. The jurisdiction of the
adjudicating officer is to adjudge compensation to be paid for which he can
hold his own inquiry regarding person’s failure to comply with any of the
provisions of sections 12, 14, 18 or 19 and further proceeding to adjudge
the compensation. In case the complaint is filed regarding violation of any
of the provisions of the Real Estate (Regulation and Development) Act,
2016 and certain relief but NOT the compensation has been sought from
the authority along with penal action then the authority has powers to hold
an inquiry into such matter including non-compliance of sections 12, 14, 18
or 19 and the applicant shall be at liberty to go to the adjudicating officer
and make an application for compensation in addition. In case the
complaint has been made regarding violation of provisions of sections 12,
14, 18 or 19 and allottee has sought both relief, penal action and
compensation then the authority may refer the complaint to the adjudicating
officer both for ascertaining whether the person has failed to comply with
the provisions of any of these sections and also to adjudge compensation to
be paid. Based on the report of the adjudicating officer regarding failure of
the person to comply with the provisions of any of these sections, the
authority may order the relief/remedy as provided in the Real Estate
(Regulation and Development) Act, 2016 along with penal action. The
language of Section 34(f) is very clear that the function of the authority
shall include ensuring compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act and the

rules and regulations made thereunder.
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The attention can be drawn to Section 38 of the Real Estate (Regulation and
Development) Act, 2016 regarding powers of the authority. Section 38(1) is

reproduced as under :

38. Powers of Authority.—

“(1) The Authority shall have powers to impose penalty or interest, in regard to any
contravention of obligations cast upon the promoters, the allottees and the real
estate agents, under this Act or the rules and the regulations made thereunder.”

From the above it is clear that the authority has powers to impose penalty or
interest in regard to any contravention of obligation cast upon the promoter
or allottee or real estate agent. This power is about the whole Act without
any exclusion of sections 12, 14, 18 or 19. So, in case of contravention of
obligations cast upon the promoters in these sections also the authority has
the power to impose penalty or interest. This power to impose penalty has
not been given anywhere to the adjudicating officer in the Act. Adjudicating
officer is appointed for the sole purpose of adjudging compensation and for
satisfying himself regarding failure of person to comply with the provisions
of sections 12, 14, 18 or 19 of the Act so that he may direct the promoter to
pay such compensation or interest as he thinks fit. It is to be noted that
compensation proceedings can be brought against promoters not against
allottee or real estate agent, whereas penalty proceedings can be initiated
against promoter, real estate agent and allottee. Similarly, directions to
comply with provisions of the Act and to comply obligation by promoters,
allottees and real estate agent may be issued by authority but not by

adjudicating officer.

If any application is before the adjudicating officer for compensation, in
some of the sections specific provisions for compensation have been made
as in sections 12, 14(3), 18(1), 18(2) and 18(3) read with 19(4). In section
12, the penalty proceedings are in the eventuality of sustaining any loss or
damage by reason of any incorrect, false statement etc. In section 14(3)
again, compensation shall be payable in the event of promoter’s failure to
rectify defects. In section 18(1), compensation shall be payable in case of
failure of the promoter to give possession by the due date specified in
agreement for sale. Section 18(2) provides compensation to the allottee in
case of any loss caused to him due to defective title of the land. Section
18(3) is general in nature which provides for compensation to the allottee in

case of failure of promoter to discharge any other obligations imposed on
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him under this Act or the rules or regulations made thereunder or in

accordance with the terms and conditions of the agreement for sale.

The allottee may make an application for compensation in case of failure of
the promoter to meet the obligations cast on him. This compensation is for
the loss caused as a result of default, amount of disproportionate gain or

unfair advantage as a result of default, nature of default etc.

Sections 12, 14, 18 or 19 provide both for certain specified obligations cast
on promoters and also compensation provisions in case of failure of

promoters to meet with the obligations.

Compensation provision has been made in sections 12, 14, 18 or 19 in
addition to other remedy available to the allottee such as return of amount
received by the promoter on demand and interest at the prescribed rate.
Similarly, interest at the prescribed rate is to be paid for every month of

delay till the handing over of the possession.

23.25 For the sake of convenience and in order to appreciate the action to be taken
in case of violation of the provisions of Sections 12, 14, 18 and 19 and
competent/jurisdiction  to  take action by the  Regulatory

Authorities/Adjudicating Officer, we deem it proper to draw chart/table as

under:-

JURISDICTION

SECTION/ SUB-SECTION ACTION ON VIOLATION

12. Obligations of promoter regarding
veracity of the advertisement or
prospectus.

Where any person makes an advance or a | a.
deposit on the basis of the information
contained in the notice advertisement or
prospectus, or on the basis of any model
apartment, plot or building, as the case may
be, and sustains any loss or damage by
reason of any incorrect, false statement
included therein, he shall be compensated
by the promoter in the manner as provided
under this Act:

If any person/allottee sustains any loss | Adjudicating
or damage by reason of any incorrect, | Officer.

false statement made in the
advertisement/brochure, etc. he shall
be compensated by the promoter.

Provided that if the person affected by | a. | If the person affected by such | Authority

such incorrect, false statement contained in
the notice, advertisement or prospectus, or
the model apartment, plot or building, as
the case may be, intends to withdraw from
the proposed project, he shall be returned
his entire investment along with interest
at such rate as may be prescribed and
the compensation in the manner
provided under this Act.

incorrect, false statement intends to
withdraw from the proposed project,
he shall be returned his entire
investment along with interest at such
rate as may be prescribed. As far as
return of entire investment and interest
at such rate as prescribed is concerned
nothing is to be adjudged. It is a plain
and simple relief available to allottee
and promoter is obligated to return
the investment alongwith interest as
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prescribed and Authority is well
within its power under section 34(f)
to ensure compliance of the
obligations cast upon the Promoter.

The person shall be compensated in
the manner provided under this Act. If
a person makes an application for
compensation it shall be decided by
the adjudicating officer.

Adjudicating
Officer

14. Adherence to sanctioned plans and
project specifications by the promoter.

(1) The proposed project shall be developed
and completed by the promoter in
accordance with the sanctioned plans,
layout plans and specifications as approved
by the competent authorities.

An allottee can file a complaint with
the Authority in case the promoter
violates the provisions of sub-section
(1). The Authority can issue directions
to the promoter under section 37 read
with section 34 (f)to adhere to the
sanctioned plans and
specifications. The  Authority  can
impose penalty under section 61 and/or
section 63 if the promoter does not
comply with the directions of the
Authority.

Authority

(2) Notwithstanding anything contained in
any law, contract or agreement, after the
sanctioned plans, layout plans and
specifications and the nature of the fixtures,
fittings, amenities and common areas, of
the apartment, plot or building, as the case
may be, as approved by the competent
authority, are disclosed or furnished to the
person who agree to take one or more of the
said apartment, plot or building, as the case
may be, the promoter shall not make....

(1) any additions and alterations in the
sanctioned plans, layout plans and
specifications and the nature of fixtures,
fittings and amenities described therein in
respect of the apartment, plot or building, as
the case may be, which are agreed to be
taken, without the previous consent of that
person:

Provided that the promoter may make such
minor additions or alterations as may be
required by the allottee, or such minor
changes or alterations as may be necessary
due to architectural and structural reasons
duly recommended and verified by an
authorised Architect or Engineer after
proper declaration and intimation to the
allottee.

Explanation-For the purpose of this clause,

The promoter, under section 11 (3) has
obligation to provide to the allottee
information relating to sanctioned
plans, layout plans along with the
specifications, approved by the
competent authority. At the same time
the allottee is entitled to obtain the
information relating to  sanctioned
plans, layout plans along with the
specifications, approved by the
competent authority and such other
information as provided in this Act or
the rules and regulations made
thereunder or the agreement for sale
signed with the promoter [as per
provisions of section 19(1)].

In case such information is not
provided by the promoter, allottee
may approach the Authority
for directions to the promoter
for compliance of the obligations
cast upon him. The Authority may
issue such directions to the promoter
using its powers under section 37 read
with section 34 (f).The Authority can
impose penalty under section 61 and/or
section 63 if the promoter does not
comply with the directions of the
Authority.

In case of wviolation of this

clause, allottee may approach
Authority. The Authority may
issue such directions to the
promoter using its powers under

section 37 read with section 34 (f). The
Authority can impose penalty under
section 61 and/or section 63 if the
promoter does not comply with the
directions of the Authority.

Authority

Authority
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"minor additions or alterations" excludes
structural change including an addition to
the area or change in height, or the removal
of part of a building, or any change to the
structure, such as the construction or
removal or cutting into of any wall or a part
of a wall, partition, column, beam, joist,
floor including a mezzanine floor or other
support, or a change to or closing of any
required means of access ingress or egress
or a change to the fixtures or equipment,
etc.

(ii) any other alterations or additions in the
sanctioned plans, layout plans and
specifications of the buildings or the
common areas within the project without
the previous written consent of at least two-
thirds of the allottees, other than the
promoter, who have agreed to take
apartments in such building.

Explanation. -For the purpose of this
clause, the allottee, irrespective of the
number of apartments or plots, as the case
may be, booked by him or booked in the
name of his family, or in the case of other
persons such as companies or firms or any
association of individuals, etc., by whatever
name called, booked in its name or booked
in the name of its associated entities or
related enterprises, shall be considered as
one allottee only.

(3) In case any structural defect or any other
defect in workmanship, quality or provision
of services or any other obligations of the
promoter as per the agreement for sale
relating to such development is brought to
the notice of the promoter within a period of
five years by the allottee from the date of
handing over possession, it shall be the duty
of the promoter to rectify such defects
without further charge, within thirty days,
and in the event of promoter's failure to
rectify such defects within such time, the
aggrieved allottees shall be entitled to
receive appropriate compensation in the
manner as provided under this Act

This sub-section is in two parts:-

The first part deals with rectification of
structural defect or any other defect in
workmanship, quality of services or
any other obligations of the promoter
as per the agreement for sale relating to
such development is brought to the
notice of the promoter within a period
of five years by the allottee from the
date of handing over possession, it
shall be the duty of the promoter to
rectify such defects without further
charge, within thirty days.

In case this obligation is not fulfilled
by the promoter, the allottee may
approach  Authority for issuing
direction for rectification of the defect.
In the event of failure to implement
directions of the Authority, penal
proceedings may be initiated against it.

The second part of this sub-section
deals with entitlement of allottee to
receive appropriate compensation. In
the event of promoter's failure to
rectify such defects within such time,
the aggrieved allottees shall be
entitled to receive appropriate
compensation in the manner as
provided under this Act.

Authority

Adjudicating
Officer
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18. Return of amount and compensation.

(1) If the promoter fails to complete or is
unable to give possession of an apartment,
plot or building, -

(a) in accordance with the terms of the
agreement for sale or, as the case may be,
duly completed by the date specified
therein; or

(b) due to discontinuance of his business as
a developer on account of suspension or
revocation of the registration under this Act
or for any other reason,

he shall be liable on demand to the
allottees, in case the allottee wishes to
withdraw from the project, without
prejudice to any other remedy available, to
return the amount received by him in
respect of that apartment, plot, building, as
the case may be, with interest at such rate
as may be prescribed in this behalf
including compensation in the manner as
provided under this Act:

Provided that where an allottee does not
intend to withdraw from the project, he
shall be paid, by the promoter, interest for
every month of delay, till the handing over
of the possession, at such rate as may be
prescribed.

(2) The promoter shall compensate the
allottees in case of any loss caused to him
due to defective title of the land, on which
the project is being developed or has been
developed, in the manner as provided under
this Act, and the claim for compensation
under this sub-section shall not be barred by
limitation provided under any law for the
time being in force.

If allottee demands his/her money back
with interest and same is not returned
then he may approach the Authority
for issuing directions to the promoter
(for which the promoter is obliged) to
return the amount received by it in
respect of that apartment, plot,
building, as the case may be, with
interest at such rate as may be
prescribed and in case promoter fails
to fulfill its obligation and comply
Authority's directions, penal
consequences shall follow.

The allottee is also entitled for
compensation in the manner as
provided under this Act and for this he
has to file an application before the
Adjudicating officer for adjudging
compensation.

This is again an obligation on the
promoter where an allottee does not
intend to withdraw from the project, he
shall be paid, by the promoter. (There
is no provision for compensation in
this clause.)

This provision relates to compensation,
if an application is made by the allottee
in regard to loss suffered by him due to
defective title of land.

Authority

Adjudicating
Officer

Authority

Adjudicating
Officer

(3) If the promoter fails to discharge any
other obligations imposed on him under this
Act or the rules or regulations made
thereunder or in accordance with the terms
and conditions of the agreement for sale, he
shall be liable to pay such compensation
to the allottees, in the manner as provided
under this Act

This sub-section generally obliges the
promoter to pay compensation in case
of failure to discharge any other
liability under this Act, that is
liabilities other than those listed under
section 18 herein above or under
section 12 or section 14 or section 19.
This means that this clause
of section 18 applies to all types of
failures on part of the promoter to
discharge any of the obligations under
the Act.

If a promoter fails to discharge any
other obligation imposed upon it under
this Act or the Rules & Regulations
made thereunder or even in accordance
with the agreement for sale, it shall be
liable to pay compensation to the
allottee in the manner as provided
under the Act.

Adjudicating
Officer.

19. Rights and duties of allottees.

(1) The allottee shall be entitled to obtain
the information relating to sanctioned plans,

In case theallottee fails to
receive from the promoter the

Authority
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layout plans along with the specifications,
approved by the competent authority and
such other information as provided in this
Act or the rules and regulations made
thereunder or the agreement for sale signed
with the promoter.

information as mentioned in this sub-
section, the allottee may approach the
Authority to issue necessary directions
to the promoter to provide the
necessary information which
the allottee is entitled to receive. The
Authority can issue appropriate
directions to the promoter under
section 37 read with section 34 (f). The
Authority = may  initiate  penal
proceedings against the promoter for
non-compliance  of its directions
under the provisions of section
38/61/63 of the Act.

(2) The allottee shall be entitled to know
stage-wise time schedule of completion of
the project, including the provisions for
water, sanitation, electricity and other
amenities and services as agreed to between
the promoter and the allottee in accordance
with the terms and conditions of the
agreement for sale.

In case theallottee fails to
receive from the promoter the
information as mentioned in this sub-
section, the allottee may approach the
Authority to issue necessary directions
to the promoter to provide the
necessary information which
the allottee is entitled to receive. The
Authority can issue appropriate
directions to the promoter under
section 37 read with section 34 (f). The
Authority  may  initiate  penal
proceedings against the promoter for
non-compliance of its directions under
the provisions of section 38/61/63 of
the Act.

Authority

(3) The allottee shall be entitled to claim
the possession of apartment, plot or
building, as the case may be, and the
association of allottees shall be entitled to
claim the possession of the common areas,
as per the declaration given by the promoter
under sub-clause (C) of clause (1) of sub-
section (2) of section 4.

In case the allottee or association of
allottees is not given possession of
apartment, plot or building, or the
association is not given possession of
the common areas, the aggrieved
allottee or the association, as the case
may be, may approach Authority for
issuing necessary directions to the
promoter which are binding on it. The
Authority  may  initiate  penal
proceedings against the promoter for
non-compliance of its directions under
the provisions of section 38/61/63 of
the Act.

Authority

(4) The allottee shall be entitled to claim
the refund of amount paid along with
interest at such rate as may be prescribed
and compensation in the manner as
provided under this Act, from the promoter,
if the promoter fails to comply or is unable
to give possession of the apartment, plot or
building, as the case may be, in accordance
with the terms of agreement for sale or due
to discontinuance of his business as a
developer on account of suspension or
revocation of his registration under the
provisions of this Act or the rules or
regulations made thereunder.

The provisions of section 19 (4) are the
same as of section 18 (1) relating to
return  of investment of the
allottee with prescribed rate of interest
and also payment of compensation by

the  promoter although  phrased in
a different manner.

The allottee can approach
the Authority for relief of refund

which is empowered to decide the
complaint of allottee for return of
investment with prescribed interest. If
the promoter does not comply with the
order of the Authority in this regard,
the Authority can issue a recovery
certificate for realizing the payable
amount from the promoter as arrears of
land revenue.

Authority

Adjudicating
Officer
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The allottee may also file a
complaint for compensation before
the Adjudicating Officer which is
the same relief as provided under
Section 18(1).

(5) The allottee shall be entitled to have the
necessary documents and plans, including
that of common areas, after handing over
the physical possession of the apartment or
plot or building as the case may be, by the
promoter.

In case the allottee is not able to get
necessary documents and plans
after getting the physical possession of
the real estate project for which the
allottee is entitled, he may approach
the Authority for issuing directions to
the promoter for providing the
documents mentioned in this sub-
section.

The Authority may initiate penal
proceedings against the promoter for
non-compliance of its directions under
the provisions of section 38/61/63 of
the Act.

Authority

(6) Every allottee, who has entered into an
agreement or sale to take an apartment, plot
or building as the case may be, under
section 13, shall be responsible to make
necessary payments in the manner and
within the time as specified in the said
agreement for sale and shall pay at the
proper time and place, the share of the
registration charges, municipal taxes, water
and electricity charges, maintenance
charges, ground rent, and other charges, if
any.

If allottee fails to make necessary
payments as mentioned in this sub-
section, the promoter may approach
the Authority for issuing directions to
the allottee to do the needful. The
directions of the Authority shall be
binding on the allottee.

The Authority may initiate penal
proceedings against the allottee for
non-compliance of its directions under
the provisions of section 38/67 of the
Act.

Authority

(7) The allottee shall be liable to pay
interest, at such rate as may be prescribed,
for any delay in payment towards any
amount or charges to be paid under sub-
section (6).

This sub-section obliges the allottee to
pay interest as prescribed in
the Rules for any delay in payments.

In case of failure to make such
payment, the promoter may proceed as
per the agreement for sale read with
provisions of the Act and Rules and
may also approach the authority for
issuing directions to the allottee.

The Authority may initiate penal
proceedings against the allottee for
non-compliance of its directions under
the provisions of section 38/67 of the
Act.

Authority

(8) The obligations of the allottee under
sub-section (6) and the liability towards
interest under sub-section (7) may be
reduced when mutually agreed to between
the promoter and such allottee.

The liability of allottee u/S 19(6) & (7)
may be reduced with mutual
agreement/settlement.

No complaint lies

(9) Every allottee of the apartment, plot or
building as the case may be, shall
participate towards the formation of an
association or society or cooperative society
of the allottees, or a federation of the same.

The promoter may approach the
Authority for appropriate directions to
the allottee in case he does not abide
by the provisions of this clause.

The Authority may initiate penal
proceedings against the allottee for
non-compliance of its directions under
the provisions of section 38/67 of the
Act.

Authority

(10) Every allottee shall take physical
possession of the apartment, plot or

The promoter may approach the
Authority for directions to the allottee

Authority
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building as the case may be, within a period
of two months of the OC issued for the said
apartment, plot or building, as the case may
be.

for compliance of the obligation cast
upon him as mentioned in this sub-
section. The Authority may initiate
penal proceedings against the allottee
for non-compliance of its directions
under the provisions of section 38/67
of the Act.

(11) Every allottee shall participate towards The promoter may approach the | Authority

registration of the conveyance deed of the Authority for appropriate directions to

apartment, plot or building, as the case may the allottee in case he does not abide

be, as provided under sub-section (1) of by the provisions of this clause.

Section 17 of this Act. The Authority may initiate penal
proceedings against the allottee for
non-compliance of its directions under
the provisions of section 38/67 of the
Act.

S.12,14,18 & 19 The Adjudicating Officer has the | Adjudicating
power to award compensation under | Officer
section 18(3)in pursuance to the
provisions of sections 71 &

72 in the conditions other than those

specified in sections 18(1)&(2), if any

promoter fails to discharge any other

obligation imposed on it under the Act

or the rules or regulations made

thereunder or in accordance with the

terms and conditions of the agreement

for sale, (it shall be liable to pay such

compensation to the allottees, in the

manner as provided in Section 18(3),

which  covers  adjudication  of

compensation under Section 12, 14 &

19.)
SECTION/SUB-SECTION/RULE | ACTION FOR ENFORCEMENT | JURISDICTION

OF ORDER
S 40 (1)- Recovery of amounts payable by | Section 40 sub-section (1) has three tracks: | Depending  on
a promoter to an allottee the order:
Order of the Authority, order of the

(1) If a promoter or an allottee or a real | Adjudicating Officer and the order of the

estate agent, as the case may be, fails to pay | Appellate Tribunal. Authority

any interest or penalty or compensation | If the promoter does not return the amount | Or

imposed on him, by the adjudicating officer | payable to the allottee within the time | Appellate
or the Regulatory Authority or the | specified in such order, the same can be | Tribunal

Appellate Authority, as the case may be, | recovered from the promoter as arrears of

under this Act or the rules | land by issuing a recovery certificate to the

and regulations made thereunder, it shall be | concerned Collector in the matter.

recoverable from such promoter or allottee | The allottee has to move an application for

or real estate agent, in such manner as may | the enforcement of the said order using the

be prescribed as an arrears of land revenue. | facility provided by the Authority or the

Appellate Tribunal, as the case may be.

Rule 23. Subject to the provisions of sub- | Appellate Tribunal may direct that recovery

section (1) of section 40, the recovery of the | certificate in pursuance of its order shall be

amounts due as arrears of land revenue | issued by the Authority or the Adjudicating

shall be carried out in the manner provided | Officer, as the case may be.

in local laws.

S 40 (2). Enforcement of orders other | The provisions of section 40 sub-section (2) | Authority

than money orders: and rule 24 have three tracks: Or
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If any adjudicating officer or the
Regulatory Authority or the Appellate
Tribunal, as the case may be, issues any
order or directs any person to do any act, or
refrain from doing any act, which it is
empowered to do under this Act or the rules
or regulations made thereunder, then in case
of failure by any person to comply with
such order or direction, the same shall be
enforced, in such manner as may be
prescribed.

Rule 24. For the purpose of sub-section (2)
of section 40, every order passed by the
adjudicating officer, regulatory authority or
Appellate Tribunal, as the case may be,
under the Act or the rules and regulations
made thereunder, shall be enforced by the
adjudicating officer, regulatory authority or
the Appellate Tribunal in the same manner
as if it were a decree or order made by the
principal civil court in a suit pending
therein and it shall be lawful for the
adjudicating officer, regulatory authority or
Appellate Tribunal, as the case may be, in
the event of its inability to execute the
order, send such order to the principal civil
court, to execute such order either within
the local limits of whose jurisdiction the
real estate project is located or in the
principal civil court within the local limits
of whose jurisdiction the person against
whom the order is being issued, actually
and voluntarily resides, or carries on
business, or personally works for gain.

The Authority, the Adjudicating
Officer and the = Appellate  Tribunal are
empowered to enforce their orders or
directions in the same manner as if these
are decrees of a Principal Civil Court in a
suit pending before it.

The allottee/complainant has to move an
application for enforcement of the order
under question before the Authority or the
Adjudicating Officer or the Appellate
Tribunal, as the case may be

Adjudicating
Officer

Or

Appellate
Tribunal

23.26 The domain of exercising powers by the authority and the adjudicating

officer are different. If the purpose of complaint is compensation then it is
the adjudicating officer not only in respect of sections 12,14,18 or 19 but
also on failure of promoter to fulfill his obligations in any other provisions
of the Act or the rules or regulation made there under or as per terms and
condition in the agreement for sale as mentioned in Section 18(3) giving
sweeping powers to the adjudicating officer for deciding compensation in
the eventuality of failure of promoter to fulfill the obligations. If the
purpose of complaint is to initiate penal proceedings against the defaulting
promoter, real estate agent or allottee, then the power to entertain such
complaints vest with the authority. Similarly in case of failure of promoter
to fulfill any obligations cast on him, the complainant may also make a
request to the authority for ensuring compliance of the obligations by the
promoter, real estate agent or allottee, including the compliance of

obligations of promoters mentioned in sections 12, 14, 18 or 19 except the
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power to adjudge compensation. The power to file complaint for
prosecution in certain cases also vests with the authority and not with the
adjudicating officer. The cognizance of offence under the Act can be taken
only on a complaint made in writing by the authority or by any officer

authorized for this purpose.

23.27 In the eventuality of failure of promoter to give possession in accordance
with the terms and conditions of agreement for sale, the allottee has two

options:-

(1) Where allottee wishes to withdraw from the project -
the promoter shall be liable on demand to the allottee without prejudice to
any other remedy available to return the amount received by him with
interest at the rate as may be prescribed. In this case there are two
obligations of the promoter:-

(a) to return of the amount received by him along with interest at the
prescribed rates;

(b) to make payment of compensation in the manner as provided under this
Act.

(2) In case allottee doesn’t intend to withdraw —

(a) 1n this case allottee shall be paid by the promoter interest at the prescribed
rates for every month of delay till the handing over of possession at the rate
as may be prescribed.

(b) In the second option there is no direct provision of compensation.

In the first case, where the allottee wishes to withdraw from the project,
there is a liability on the promoter to return the amount received by him on
demand to the allottee along with interest at the prescribed rates. If the
promoter fails to fulfill his obligations, then the allottee is at liberty to
approach the authority for compliance of the obligations imposed under
section 18(1) keeping in view the provisions contained in section 34(f).
This is a plain and simple obligation to be fulfilled by the promoter and
nothing is to be adjudged as the promoter is to return the amount received
by him and interest at the prescribed rates. In this case directions issued by
the authority to the promoter to return the amount received by him
alongwith interest at the prescribed rate are binding on the promoter and in

case of non-compliance penal proceedings may be initiated against the
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promoter. The second part of this obligation is payment of compensation in
the manner as provided under this Act. If compensation demanded by the
allottee is paid by the promoter nothing remains to be decided regarding
compensation. In case promoter fails to pay compensation as demanded by
the allottee then in that eventuality role of adjudicating officer will come
and the adjudicating officer shall adjudge the compensation on an

application made by the complainant/allottee.

The words ‘compensation’ the manner as provided in the Act is to be noted.
The manner has been provided in section 71(2), 71(3) and section 72. The
application for adjudging compensation shall be dealt with by the
adjudicating officer as provided in sections 71(2) and section 71(3). The
purpose of inquiry by the adjudicating officer is to satisfy himself that the
person has failed to comply with provisions of any of these sections
specified in sub-section 71(1). He may direct to pay such compensation or
interest as he thinks fit in accordance with the provisions of any of these
sections i.e. sections 12, 14, 18 or 19. The power to give compensation
herein is limited to the compensation in accordance with the provisions of
any of these sections i.e. compensation as mentioned in section 12,
14(3),18(1), 18(2), 18(3) and section 19(4). The adjudicating officer has no
powers to issue directions for compliance of obligations by the promoter.
He has powers only to decide compensation in case of violations of the
obligations by the promoter. The application for compensation in such
eventuality is maintainable only with the adjudicating officer and not with
the authority. The allottee may also give application for ensuring
compliance of the obligations by the promoter to the authority and authority

may issue directions for compliance of the obligations.

So, this part is an automatic obligation on the promoter for which nothing is
to be adjudged by the adjudicating officer where this obligation is
mandatory in nature and in case of its non-compliance the allottee may
approach the authority and authority is duty bound to ensure compliance by

the promoter and shall issue directions accordingly.

The authority may also initiate penalty proceedings apart from giving
directions to return the amount with prescribed interest as has been

provided under this sub-section. But this will be applicable only
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prospectively. The matter left to the adjudicating officer is only about

adjudging the compensation or interest nothing more, nothing less.

Keeping in view the above position whenever the complaint is made to the
authority even in case of failure by the promoter to discharge his
obligations under section 18(1) and request is made to the authority for
ensuring compliance, i.e. return of amount received by the promoter along
with prescribed interest, the authority is well within its powers to issue
directions to the promoter to return the amount along with the interest as
prescribed, exercising the powers vested in the authority under section 34(f)
and section 37. Here, the interest is also mentioned as the interest as
prescribed. The interest rate has been prescribed in the rules. So as far as
this interest as prescribed in the rules is concerned is different than the
interest as provided in sections 71(3) and 72 compensation or interest as the

case may be.

23.28 On examining the provisions of Section72 with the provision of Section 18

the position emerges as under:-

A. The interest in both the sections are distant, as in section 18 the
interest is coupled with the suffix at such rate as may be prescribed,
but not in section 72, meaning thereby the Adjudicating Officer is not
bound by the rate of interest as may be prescribed and he is free to
quantify the compensation or interest according to the facts and

circumstances of a case and the evidences produced.

B. The calculation of interest in section 18 is dependent on the rate
prescribed, which is static and the period of delay, but in section 72
there are 4 factors which are to be mandatorily kept in mind by the

Adjudicating Officer.

C. Numerous reliefs can be claimed under section 18 from the Authority,
whereas in section 71 and 72 the Adjudicating Officer may only
direct to pay such compensation or interest, as the case may be, as he

thinks fit.

23.29 The Hon’ble Supreme court in the case of M/s. NEWTECH
PROMOTERS AND DEVELOPERS PVT.LTD Vs STATE OF U.P.
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and Others [2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 357] while
dealing with the jurisdiction of the Authority and the Adjudicating officer
under the provision of the Real Estate (Regulation and Development)

Act,2016 has framed a question as follows:-

“1. Whether the authority has jurisdiction to direct return/refund of the
amount to the allottee under Sections 12, 14, 18 and19 of the Act or the
jurisdiction exclusively lies with the adjudicating officer under Section

71 of the Act?”

After elaborate discussion, the Hon’ble Apex court at paragraph 86 held
that:

“ 86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls out
is that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of
Sections18 and 19 clearly manifests that when it comes to refund of the

amount, and interest on the refund amount, or_directing payment of

interest_for _delayed delivery of possession, or penalty and interest

thereon, it is the regulatory authority which has the power to examine
and determine the outcome of a complaint. At the same time, when it
comes to a question of seeking the relief of adjudging compensation
and interest thereon under Sections 12, 14, 18 and 19, the adjudicating
officer exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the Act. If the
adjudication under Sections 12, 14, 18 and 19 other than compensation
as envisaged, if extended to the adjudicating officer as prayed that, in
our view, may intend to expand the ambit and scope of the powers and
functions of the adjudicating officer under Section 71 and that would
be against the mandate of the Act 2016

23.30 On examination of the above finding of the Hon’ble Apex Court with the
provision of the section 18 of the Act 2016, it is clear that when the Allottee
decides to stay in the project even due to delay in handing over of the
possession, he shall be paid, by the promoter, interest for every month of

delay, till the handing over of the possession, at such rate as may be
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prescribed, meaning thereby in this situation the Allottee is entitled for
interest for every month of delay till the handing over of the possession, at
such rate as may be prescribed, and not “compensation” as the Suffix
“including compensation” in case of seeking refund due to delay beyond the

period prescribed in the agreement .

23.31 The scheme of the provisions of Section 18 of the Act 2016 clearly provides

that in cases where the Allottee intends to stay in the project, the Allottee is
entitled only for interest as per the rate prescribed and its jurisdiction of
determination lies in the regulatory authority and not with Adjudicating
Officer, and hence the Adjudicating Officer cannot grant interest as
compensation, because the Statute does not provide any scope of

compensation in such situation.

23.32 From the aforementioned discussion, it 1s clear that the Act of 2016

24.

24.1

provides a mechanism for determination of interest as per the rate
prescribed by the Regulatory Authority for the delay in handing over
possession of the unit to the allottee and promoter is required to pay interest
for every months’ delay in handing over of possession, if the allottee

wishes to stay with the project.

Further, if allottee seeks refund of the amount by withdrawing from the
project then such refund could be together with interest as may be
prescribed and would be independent of the compensation payable to an
allottee either in terms of Section 18(1), (2) & (3) of the Act read with other
provisions as well as for violation of the terms and conditions of the
agreement excluding the claim of delay in possession. The issue no. (2) is

answered accordingly.

Issue no. (3) is as to whether the Regulatory Authority is required to
examine the complaint of the allottee only on the basis of terms and
conditions mentioned in the Registration Booklet/allotment letter/agreement
only or Regulatory Authority is required to examine the same in the light of

the provisions of the Act and Rules 2016?

We have examined the relevant Clauses of the Brochure 1.e. Clauses 6, 8, 9,
12,13 & 18 and Clause 4 of the Allotment Letter as well as decisions taken
in the 57th and 67th Board Meetings vide agenda no 57/11 and 67/13.
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24.2 Having examined the terms and conditions of the Brochure/Allotment
letter, we would like to examine the laws on contracts. In this connection, it
is useful to note what Chitty has to say about the old ideas of freedom of
contract in modern times. The relevant passages are to be found in Chitty

on Contracts, Twenty-fifth Edition, Volume- I, in para 4, and are as follows

"These ideas have to a large extent lost their appeal today.
“Freedom of contract”, it has been said, “is a reasonable
social ideal only to the extent that equality of bargaining
power between contracting parties can be assumed, and no
injury is done to the economic interests of the community at
large.” Freedom of contract is of little value when one
party has no alternative between accepting a set of terms
proposed by the other or doing without the goods or
services offered. Many contracts entered into by public
utility undertakings and others take the form of a set of
terms fixed in advance by one party and not open to
discussion by the other. These are called “contracts
d’adhesion” by French lawyers. Traders frequently
contract, not on individually negotiated terms, but on those
contained in a standard form of contract settled by a trade
association. And the terms of an employee’s contract of
employment may be determined by agreement between his
trade union and his employer, or by a statutory scheme of
employment. Such transactions are nevertheless contracts
notwithstanding that freedom of contract is to a great
extent lacking.

Where freedom of contract is absent, the disadvantages to
consumers or members of the public have to some extent
been offset by administrative procedure for consultation,
and by legislation. Many statutes introduce terms into
contracts which the parties are forbidden to exclude, or
declare that certain provisions in a contract shall be void.
And the courts have developed a number of devices for
refusing to implement exemption clauses imposed by the
economically stronger party on the weaker, although they
have not recognised in themselves any general power
(except by statute) to declare broadly that an exemption
clause will not be enforced unless it is reasonable. Again,
more recently, certain of the judges appear to have
recognised the possibility of relief from contractual
obligations on the ground of “inequality of bargaining
power”.
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Now turning to the question regarding ex-facie one sided, unfair and
unreasonable agreement terms of a contract, the Hon'ble Supreme
Court in LIC of India and Anr. Vs. Consumer Education & Research
Centre & Ors., (1995) 58SC 482, decided on 10th May 1995, was pleased

to observe that :-

"in dotted line contracts there would be no occasion for a
weaker party to bargain or to assume to have equal
bargaining power. He has either to accept or leave the
services or goods in terms of the dotted line ........ imposed
by the stronger party or go without them. It will also apply
where a man has no choice, or rather no meaningful
choice, but to give his assent to a contract or to sign on the
dotted line.........".

Recently, the Hon'ble Supreme Court in Pioneer Urban Land &
Infrastructure Ltd. Vs. Govindan Raghavan, Il (2019) CPJ 34(SC),
rejected the plea of the builder that it should not be directed to pay interest

at the rate of 10.7% as the agreement provided for 6% interest. The Hon'ble

Supreme Court observed that :-

“6.7. A term of a contract will not be final and binding if it is
shown that the plot purchasers had no option but to sign on the
dotted line, on a contract framed by the builder. The contractual
terms of the Agreement dated 08.05.2012 are ex-facie one-sided,
unfair, and unreasonable. The incorporation of such one-sided
clauses in an agreement constitutes an unfair trade practice as
per Section 2 (r) of the Consumer Protection Act, 1986 since it
adopts unfair methods or practices for the purpose of selling the
plots by the Builder.

7. In view of the above discussion, we have no hesitation in
holding that the terms of the Apartment Buyer’s Agreement dated
08.05.2012 were wholly one-sided and unfair to the Respondent —
Plot Purchaser. The Appellant — Builder could not seek to bind
the Respondent with such one-sided contractual terms.”

Subsequently, in Wg. Cdr. Arifur Rahman Khan & Ors. Vs. DLF
Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming
the view taken in the Judgment in Pioneer’s case (supra) the Hon'ble
Supreme Court held that the term of the agreement authored by the
Developer does not maintain a level platform between the Developer and
the plot purchaser. The stringent terms imposed on the plot purchaser are
not in consonance with the obligation of the Developer to meet the time

lines for construction and handing over possession, and do not reflect an
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even bargain. The failure of the Developer to comply with the contractual
obligation to provide the plot within the contractually stipulated period,
would amount to a deficiency of service. Given the one-sided nature of the
Apartment Buyer’s Agreement, the consumer fora had the jurisdiction to
award just and reasonable compensation as an incident of the power to

direct removal of deficiency in service.

Moreover, Section 23 of the Contract Act, 1872 provides that what
consideration and objects are lawful, and what are not. It says that the
consideration or object of an agreement is lawful, unless, it is forbidden by
law; or is of such a nature that, if permitted, it would defeat the provisions
of any law; or is fraudulent; or involves or implies, injury to the person or
property of another; or the Court regards it as immoral, or opposed to public
policy. In each of these cases, the consideration or object of an agreement is
said to be unlawful. Every agreement of which the object or consideration is

unlawful is void.

The expression "public policy" or "opposed to public policy" has not been
defined in the Contract Act. In R.B. Singh Vs. State of U.P. a Division
Bench of the Hon'ble Allahabad High Court explained the meaning of

word "Policy" and "Public Policy" as defined in various Dictionaries-

“30. In Grocier New Webster's Dictionary (page 304) "Policy"
has been defined as a selected, planned line of conduct in the light
of which individual decisions are made and coordination
achieved. In Legal Glossary (1993, page 250) "policy” means a
course of action adopted as advantageous or expedient.
According to the Oxford Dictionary the word "Policy" means
political sagacity, State-craft, prudent conduct, sagacity,
craftiness, 'course of action adopted by Government'. According
to Webster's New International Dictionary "policy" means a
settled or definite course or method adopted and followed by a
Government, institution, body or individual; a civil or
ecclesiastical policy; Government; the science of Government.

31. In Law Lexicon with Legal Maxims it has been mentioned that
the general head of "public policy" covers a wide range of topics,
such as for example, trading with the enemy in time of war,
stifling prosecutions, chaperty and maintenance, and various
other mater's; it has even been said in the House of Lords that
public policy is always an unsafe and treacherous ground for
legal decision. In Black's Law Dictionary "Public Policy" mean
community common sense and common conscience, extended and
applied throughout the State to matters of public morals, health,
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safety, welfare, and the like, it is that general and well settled
public opinion relating to man's plan, palpable duty to his
fellowmen, having due regard to all circumstances of each
particular relation and situation. In Words and Phrases (West
Publishing Co.) the word "public policy" generally means that
imports something that is uncertain and fluctuating, varying with
the changing economic needs, social customs and moral
aspiration of the people. Lord Wright in his Legal Essays and
Addresses (Vol. IlI, pages 76 and 78) stated that public policy like
any other branch of the common law ought to be and I thing is,
governed by the judicial use of precedents..... If it is said that
rules of public policy have to be moulded to suit new conditions of
a changing world, that is true, but the same is true with the
principles of the canon law generally; Lord Lindley held in
Janson v. Driefontein Consolidated Mines Ltd. that "a contract or
other branch which is against public policy i.e. against the
general interest of the country is illegal."”

24.8 In Gherulal Parakh v. Mahadeodas Malya, AIR 1959 SC 781 the Hon’ble
Supreme Court while defining the word "Public Policy" or the "Policy of

Law" has held as under :-

"Public policy or the policy of the law is an illusive concept; it
has been described as "untrustworthy guide", "variable quality”,
"uncertain one", "unruly horse", etc. The primary duty of a Court
of Law is to enforce a promise which the parties have made and to
uphold the sanctity of contract which form the basis of society, but
in certain cases, the court may relieve them of their duty on a rule
founded on what is called the public policy for want of better
words Lord Atkin describes that something done contrary to
public policy is a harmful thing, but the doctrine is extended not
only to harmful cases but also to harmful tendencies, this doctrine
of public policy is only a branch of common law, and just like any
other branch of common law it is governed by precedents; the
principles have been crystallized under different heads and
though it is permissible for courts to expound and apply them to
different situations, it should only be invoked in clear and
incontestable cases of harm to the public."

249 In the case of Central Inlad Water Transport Corpn. v. Brojo Nath
Ganguly, (1986) 3 SCC 156 the Hon'ble Supreme Court explained the

above expressions and held-

"The Indian Contract Act does not define the expression "public
policy" or "opposed to public policy". From the very nature of
things, the expressions "public policy", "opposed to public policy"
or "contrary to public policy" are incapable of precise definition.
Public policy, however, is not the policy of a particular
government. It connotes some matter which concerns the public
good and the public interest. The concept of what is for the public
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good or in the public interest or what would be injurious or
harmful to the public good or the public interest has varied from
time to time."

The Hon'ble Supreme Court, after discussing the different schools of
thought including landmark judgments on the expression of "public policy",

further explained in the above case that-

"It is thus clear that the principles governing public policy must
be and are capable, on proper occasion, of expansion or
modification, Practices which were considered perfectly normal
at one time have today become obnoxious and oppressive to
public conscience. If there is no head of public policy which
covers a case, then the court must in consonance with public
conscience and in keeping with public good and public interest
declare such practice to be opposed to public policy. Above all, in
deciding any case which may not covered by authority our courts
have before them the beacon light of the Preamble to the
Constitution. Lacking precedent, the court can always be guided
by that light and the principles under lying the Fundamental
Rights and the Directive Principles enshrined in our
Constitution”.

Thus, where the terms of a contract show that the plot purchasers had no
option but to sign on the dotted line, on a contract framed by the builder,
then certainly the contractual terms of the Agreement are one sided, unfair
and unreasonable. It would also be referred as an unconscionable bargain.
An unconscionable bargain would be one which is irreconcilable with what
is right or reasonable or the terms of which are so unfair and unreasonable

that they shock conscience of the Court.

Now again the question is that under which head an unconscionable
bargain would fall? If it falls under the head of undue influence, it would
be voidable but if it falls under the head of being opposed to public policy,
it would be void. The word "unconscionable" is defined in the Shorter
Oxford English Dictionary, 3rd Edn., Vol. II, p. 2288, when used with
reference to actions etc, as "showing no regard for conscience;

irreconcilable with what is right or reasonable”.

The Hon'ble Supreme Court in the case of DLF Universal Ltd. Vs. Town &
Country Planning Deptt. reported in (2010) 14 SCC was pleased to quote

in the heading “Interpretation of contract” as follows:-

“Interpretation of contract
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13. It is settled principle in law that a contract is interpreted
according to its purpose. The purpose of a contract is the interests,
objectives, values, policy that the contract is designed to actualize.
It comprises joint intent of the parties. Every such contract
expresses the autonomy of the contractual parties’ private will. It
creates reasonable, legally protected expectations between the
parties  and  reliance  on its  results. Consistent
with the character of purposive interpretation, the court is
required to determine the ultimate
purpose of a contract primarily by the joint intent of the
parties at the time the contract so formed. It is not the intent of a
single party; it is the joint intent of both parties and the joint intent
of the parties is to be discovered from the entirety of the contract
and the circumstances surrounding its formation.

“I4. As is stated in Anson’s Law of Contract:

a basic principle of the Common Law of Contract is that the parties
are free to determine for themselves what primary obligations they
will accept....Today, the position is seen in a different light.
Freedom of contract is generally regarded as a reasonable,
social, ideal only to the extent that equality of
bargaining power between the contracting parties can be
assumed and no injury is done to the interests of the
community at large.

15. The  Court assumes: that the parties to
the contract are reasonable persons who seek to achieve
reasonable results, fairness and efficiency.... Ina contract
between the joint intent of the parties and the intent of the
reasonable person, joint intent trumps, and the Judge should
interpret the contract accordingly. A party who claims otherwise,
violates the principle of good faith.”

The Hon’ble Supreme Court in Civil Appeal Nos. 1232 and 1443-1444 of
2019 (R. V. Prasannakumaar and Ors. Vs. Mantri Castles Pvt. Ltd. and
Ors) decided on 11.02.2019, reported in MANU/SC/0235/2019, while
examining the award of interest by the National Consumer Disputes
Redressal Commission (NCDRC) for delay in giving possession by the
Builder/Promoter to the allottee/home buyer, pleased to observe that the
jurisdiction of the NCDRC to award just compensation under the provisions
of the Consumer Protection Act, 1986 could not in the circumstances be

constrained by the terms of the agreement if the agreement is one sided and
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does not provide sufficient recompense to the plot purchasers. The relevant
paras 8 and 9 of the said judgment are reproduced below:-

“8. We will at the outset deal with the submission of the developer

that the NCDRC was not justified in awarding interest at the rate of

6 per cent per annum and that the terms of the plot purchase
agreements must prevail.

9. We are in agreement with the view of the NCDRC that the rate
which has been stipulated by the developer, of compensation at the
rate of 3 per sq. ft. per month does not provide just or reasonable
recompense to a plot buyer who has invested money and has not
been handed over possession as on the stipulated date of 31
January 2014. To take a simple illustration, a plot buyer with an
agreement of a plot admeasuring a 1000 sq.ft. would receive, under
the agreement, not more than Rs.3000/- per month. This in a city
such as Bangalore does not provide just or adequate compensation.
The jurisdiction of the NCDRC to award just compensation under
the provisions of the Consumer Protection Act, 1986 cannot in the
circumstances be constrained by the terms of the agreement. The
agreement in its view is one sided and does not provide sufficient
recompense to the plot purchasers.”

The clauses regarding 12% interest on the instalments under payment plan
and 14% compound interest for late payment of the instalment and no
penalty/delay interest for the delay in giving possession on the part of the
Promoter/YEIDA and giving 4% interest which was enhanced to 6% in
case of Promoter failing to provide possession due to force majeure or any
reason beyond the control of the Promoter/YEIDA and taking a stand by
learned counsel for YEIDA that no timeline for possession has been
provided in the Brochure and Allotment Letter, and mention of possession
on deposit of 75% of the premium or after 4 years from the date of
allotment letter, whichever is later, also do not provide any timeline for
possession even after 4 years, resulting the allottees to wait endlessly and
apparently about 15 years have already passed, in our considered view falls
in the category of dotted line, one sided, unfair and unreasonable terms and

conditions of Brochure/Allotment Letter.

In the light of above, we are of the view that the Promoter/YEIDA in the
present case is a corporation of the State Government having wide powers
for acquisition of land and for development of residential projects. The

rules, terms & conditions provided in the Registration Booklet and the
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Demand (Allotment) letter as well as decisions taken in the 57th and 67th
Board Meetings vide agenda no 57/11 and 67/13 are heavily loaded in
favour of the promoter, and the buyers are in an obvious disadvantaged
position and had no real choice, but to agree the rules, terms and conditions
of the brochure and of the allotment letter in order to buy a residential plot
to build his dream home, using his hard earned savings. Such terms and
conditions of agreement, called by any name whatsoever, fall in the
category of "dotted line" agreements or "one sided, unfair and
unreasonable" agreements, as observed by the Hon'ble Apex Court in
several cases. We thus while rejecting the argument of the
Promoter/YEIDA that Regulatory Authority’s order is not sustainable
merely on the ground that it has ordered the Promoter/YEIDA to pay to the
allottees an interest contrary to the provisions of Brochure /Allotment
Letter, (whereas there is no such provision for giving interest for delay in
possession) taking into consideration the observations of Hon’ble
Supreme Court in Civil Appeal No.(s) 6745-6749 of 2021 (M/S Newtech
Promoters & Developers Pvt. Ltd. Vs. State of U.P. & others) dated
11.11.2021 regarding terms of the contract to the effect that promoter
cannot shirk from the responsibilities/liabilities under the Act and the
contractual terms do not have an overriding effect to the retrospective
applicability of the authority under the provisions of the Act, hold that the
Regulatory Authority is required to examine a complaint as per the
provisions of the Act, Rules 2016 and Regulations framed thereunder and
not merely on the basis of the terms and conditions of the Brochure or as
provided in the Allotment Letter only. Issue no. (3) is accordingly

answered against the promoter/YEIDA.

Vide Issue No. (4) we are required to examine as to whether the project in

question of YEIDA is delayed.

From the pleadings on record it is evident that the allottee/appellant applied
for allotment of a plot with the Yamuna Expressway Industrial
Development Authority (hereinafter referred to as ‘YEIDA’) and vide
allotment letter dated 20.11.2009 he was allotted plot no. 180, Pocket 3A,
in Sector 18, having an area of 300 sq. metres. Clause 9 (iv) of the
Brochure provides that the possession of the allotted plot will be handed

over only after deposition of 75% of the total premium (inclusive of the
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registration money) of the allotted plot in each case, without giving any
specific date for possession. Further Clause 4 of the Allotment Letter
specifically provides that the possession of the allotted plot in case of
Payment Plan 1, Payment Plan 2 or opting for cash down option, will be
handed over only after deposition of 75% of the total premium of the
allotted plot or after 04 years from the date of issue of this (allotment)
letter, whichever is later. Hence as per terms and conditions of the
allotment letter, the possession of the allotted plot was proposed to be given

after 4 years of the issuance of the allotment letter i.e. after 19.11.2013.

As per pleadings on record and submission of learned counsel for the
allottees, as per clause 4 of the Allotment Letter, the delivery of the
project/allotted plot was in the year 2013, but even in 2022 YEIDA’s
project was far from being developed which is evident from the numerous
site visits, pictures and even the status of the project on the website of
YEIDA and Uttar Pradesh Regulatory Authority, Gautam Budh Nagar.
Farmers can be seen tilling on the said land, crops are being cultivated,
basic provisions such as roads, pipelines, water/gas/electricity supply are
missing, the plots cannot be differentiated or ascertained by the allottees
and the surrounding areas are not developed or safer for habitation. The
promised date of delivery on RERA website now reflects the date of
completion of project as 09.01.2024, but the fact of the matter is that due to
the lackadaisical approach of YEIDA and absolute mismanagement of the
project, the allottee has to wait for 15 years for delivery of the plot in order
to build his dream home, for which his/her hard-earned monies were

invested in the year 2009.

The allottee further in response to the grounds of appeal of
Promoter/YEIDA stated that as per the terms and conditions of the
allotment letter, the possession was promised to the allottee after 4 years
from the date of allotment i.e. by the year 2013, but till date the entire
project land is neither developed as per brochure or allotment letter nor is it
habitable. The YEIDA has failed to hand over the plot. At present also the
YEIDA is not in a position to hand over the possession of the plot. The
overall development of the surrounding region has not even begun in terms
of school, hospitals, roads, parks etc. and the plots are only being partially

developed in bits and pieces, that too without any provision of basic
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amenities. Possession of isolated plots is being offered to the allottees in
the name of checklist without any completed infrastructure or amenities,
with development not being initiated in many parts of the project, which is
evident from the CA certificate and the engineer certificate of the
appellant/Promoter/YEIDA as uploaded on the website of the Regulatory
Authority, which stated that the development is incomplete. The allottee
cannot be compelled to accept possession of an inhabitable unit of land

with zero external development.

It 1s also stated in the objection by the allottee that YEIDA offered the
allottees refund and an interest of 6% upon surrender of plots. The allottee
cannot be forced to either execute lease deed without issuance of OC/CC or
in the absence of adequate civic amenities as per the Act 2016, nor the
allottee can be forced to surrender or withdraw unless he chooses to do the
same. Option to surrender or withdraw from the project does not negate the

right to compensation or even delivery of possession to other allottees.

The fact of litigation between the farmers and YEIDA came to be known to
the allottees in the year 2013 when the possession became due under the
terms of the allotment. The allottees were burdened with illegal delay and
penal interest on installments without there being any progress on the site of

the project.

It is also stressed by the allottees that none of the alleged reasons are
attributable to the allottees and in fact the timeline of occurrence of such
hindrances is much after the time of promised date of possession i.e. the
year 2013 and hence does not come to the rescue of the YEIDA, who has

miserably failed to deliver the possession in time.

The stand of the Promoter/YEIDA that YEIDA had declared zero period on
the installments due from November 2013 to November 2016 for the
benefit of allottees is also misleading as the said period falls after the date

mentioned in the Brochure/Allotment Letter.

The allottees further stressed that the averment of the Promoter/YEIDA that
the date for possession of the said project was merely proposed and not an
undertaking also goes against the Promoter/YEIDA as it is duty of the

Promoter/YEIDA to declare specific date in the Brochure as well as
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Allotment Letter and not mentioning the date of delivery of possession in
the Brochure/Allotment Letter is to be read against the Promoter/YEIDA.
The allottees placed reliance on the judgment of Hon’ble Supreme Court in
the case of M/s. Fortune Infrastructure Vs. Trevor D’lima & Ors (2018)
5SCC 442 wherein it has been held that if there is no delivery period
stipulated in the agreement, a reasonable time has to be taken into
consideration and a period of three years was held to be reasonable for
completion of the contract as well as for giving possession from the date of

allotment.

25.9 Shri Prashant Chandra, Senior Advocate, learned counsel for the promoter
has submitted that at the initial stage of the project there was a situation of
unrest at the site caused by the protests made by the farmers demanding
increase in compensation for the land acquired by the government and as a

consequence thereof the timeline could not be adhered to.

25.10 In the pleadings the Promoter/YEIDA stated that the order of
demonetization by the government in the year 2017 and thereafter
introduction of the GST, severely affected the cash flow as well as the

policy of the YEIDA and the cost of construction estimated by the YEIDA.

25.11 The submission of Sri H.G.S. Parihar, Senior Advocate, another learned
counsel for Promoter/YEIDA 1is that no timeline has been prescribed for
delivery of possession, even after expiry of four years in the clause 4 of the

Allotment Letter.

25.12 On examination of the pleadings, record and submissions of learned
counsel for the parties we have come to the conclusion that as per para 9
(iv) of the Brochure and para 4 of the Allotment Letter the possession of the
plot to the respective allottees was proposed to be given by the
Promoter/YEIDA on receipt of 75% of the premium of the plot or four
years, whichever is later, meaning thereby the Promoter/YEIDA while
launching the project and inviting applications for allotment in its project
after doing ground work, estimated the period of the project and proposed
the period of possession after four years from the issuance of the allotment
letter (vide clause 4 of the Allotment Letter). The submission of Sri H.G.S.
Parihar, Senior Advocate, learned counsel for the Promoter/YEIDA that no

date has been prescribed for delivery of possession even after expiry of four
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years, is not acceptable being contrary to the record/Brochure/Allotment
Letter. Further, it is duty of every promoter to give specific date of
possession to the respective allottee and allottee cannot be made to wait
indefinitely. If promoter has not mentioned any date of possession either in
the Brochure or in the Allotment Letter, the same is to be read against the

promoter.

25.13 The Hon’ble Supreme Court in the case of M/s. Fortune Infrastructure Vs.
Trevor D’lima & Ors (supra) examined the situation of not mentioning the
date of possession by the promoter and pleased to hold that in such situation
the reasonable time for possession would be three years from the date of

allotment.

25.14 We are of the considered view that proposed period of possession in any
Brochure/Allotment Letter/Agreement is normally an estimated time and
there can always be some variation in actual timeline, but an allottee cannot
be made to wait indefinitely for handing over possession merely on the
ground that the time specified is an estimated/proposed period. In the
instant case the possession of the booked plot ought to have been given by
the promoter immediately after expiry of four years from the date of
allotment *or deposition of 75% of the total premium of the allotted plot
of the respective allottees, whichever is later (vide para 4 of the
allotment letter) *+ month or so and in case of failure to provide
possession as per clause of the Brochure/Allotment Letter/Agreement the

provisions of Section 18 of the Act 2016 will attract.

25.15 The Promoter/YEIDA accepted the delay due to delay on the part of the
Fire Department, Environment Department and other respective
departments in issuing no objection certificates to the Promoter/YEIDA

without which the construction could not be commenced.

25.16 It is surprising that the Promoter/YEIDA, being an instrumentality of the
State, alleges delay on account of demonetization by the Central
Government in the year 2017 and introduction of GST, whereas success on
both the counts is claimed and appreciated by everyone. However, this
period falls much after the period mentioned in the Allotment Letter and
does not help the Promoter/YEIDA in any manner to cover up the issue of

delay in possession.
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25.17 In view of the aforesaid analysis, we have no hesitation in observing and

26.

26.1

26.2

holding that the project of YEIDA/promoter is delayed. The issue no. (4) is

answered accordingly.

Issue No (5) relates to the entitlement of the allottees for the interest on
account of delay in completion of the Project under the scheme of Act,
2016 and if yes, what should be the delay period and what rate of interest is
required to be paid by the Promoter/YEIDA to the allottees for delay.

Section 18 (1) of the Act clearly provides that if an Allottee wishes to
withdraw from the Project on the ground that the Promoter is unable to give
possession in accordance with the Agreement for Sale within the date
specified therein, then the Promoter shall return the amount received from
the Allottee in respect of that property with interest and compensation, on
the Allottees’ demand. The power of exercising the option of either staying
in the Project or for withdrawing from it lies only with the Allottees under
the provisions of Section 18 (1) of the Act. Further, Section 19(4) of the
Act 2016 gives right to the allottees to claim refund along with interest
and/or compensation in case the Promoter fails to give possession of the
apartment in accordance with the terms and conditions of Agreement for

sale.

The Hon’ble Bombay High Court in the case of Neelkamal Realtors
Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558

observed as under:-

"Section 18(1)(b) lays down that if the promoter fails to complete or
is unable to give possession of an apartment due to discontinuance of
his business as a developer on account of suspension or revocation of
the registration under the Act or for any other reason, he is liable on
demand to the allottees, in case the allottee wishes to withdraw from
the project, without prejudice in this behalf including compensation.
If the allottee does not intend to withdraw from the project he shall
be paid by the promoter interest for every month's delay till handing
over of the possession. The requirement to pay interest is not a
penalty as the payment of interest is compensatory in nature in the
light of the delay suffered by the allottee who has paid for his
apartment but has not received possession of it. The obligation
imposed on the promoter to pay interest till such time as the
apartment is handed over to him is not unreasonable. The interest is
merely compensation for use of money".
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26.3 Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF

26.4

26.5

Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming
the view taken in the Judgment in Pioneer’s case (Supra) the Hon’ble
Supreme Court held that the term of the agreement authored by the
Developer does not maintain a level platform between the Developer and
the plot purchaser. The stringent terms imposed on the plot purchaser are
not in consonance with the obligation of the Developer to meet the
timelines for construction and handing over possession, and do not reflect
an even bargain. The failure of the Developer to comply with the
contractual obligation to provide the plot within the contractually stipulated
period, would amount to a deficiency of service. Given the one-sided nature
of the Apartment Buyer’s Agreement, the consumer fora had the
jurisdiction to award just and reasonable compensation as an incident of the

power to direct removal of deficiency in service.

Recently the Hon’ble Supreme Court, while dealing with the provisions of
Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. V.
Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020, decided on
02.11.2020, vide para 23, was pleased to observe that the right so given to
the allottee is unqualified and if availed, the money deposited by the
allottee has to be refunded with interest at such rate as may be prescribed
and the proviso to Section 18(1) contemplates a situation where the allottee
does not intend to withdraw from the Project. In that case he is entitled to
and must be paid interest for every month of delay till the handing over of
the possession. It is upto the allottee to proceed either under Section 18(1)

or under proviso to Section 18(1).

U.P. Government framed "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter
referred to as Rules, 2018), wherein under Rule 9.2(i1) and 9.3(1), the rate of
interest payable by the promoter or by the allottee respectively are defined

in case of default by either of the party. These Rules are extracted below:-
Rule 9.2(ii)

The Allottee shall have the option of terminating the Agreement in

which case the Promoter shall be liable to refund the entire money
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paid by the Allottee under any head whatsoever towards the
purchase of the apartment, along with interest at the rate equal to
MCLR (Marginal Cost of Lending Rate) on home loan of State Bank
of India + 1% unless provided otherwise under the Rules, within

forty-five days of receiving the termination notice:

Provided that where an Allottee does not intend to withdraw from the
Project or terminate the Agreement, he shall be paid, by the
Promoter, interest at the rate prescribed in the Rules, for every
month of delay till the handing over of the possession of the
Apartment/Plot, which shall be paid by the Promoter to the Allottee
within forty-five days of it becoming due.

Rule 9.3 The Allottee shall be considered under a condition of Default,

on the occurrence of the following events:

Rule 9.3(i) In case the Allottee fails to make payments for 2(two)
consecutive demands made by the Promoter as per the Payment Plan
annexed hereto, despite having been issued notice in that regard the
Allottee shall be liable to pay interest to the promoter on the unpaid
amount at the rate equal to MCLR (Marginal Cost of Lending Rate)
on home loan of State Bank of India + 1% unless provided otherwise

under the Rules. The Promoter must not be in default to take this

benefit.

26.6 On examination, we find that these Rules-2018 notified by U.P.

26.7

Government are in consonance with the definition of interest as provided in
Section 2(za) of the Act, in as much as that the interest chargeable from the
allottee by the promoter, in case of default in payment as per demand, is
equal to the rate of interest which the promoter is liable to pay to the

allottee, in case of default/delayed possession on the part of promoter.

We have come across various orders of the Regulatory Authority wherein it
had granted interest at the rate of MCLR+1% per annum in case of delayed
projects and had an occasion to examine the issue of rate of interest at
MCLR+1% awarded by the Regulatory Authority in Appeal No. 295 of
2019 (U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari) decided on
20.02.2020 and held as under:-
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“We feel that this imbalance is on account of the fact that the
buyer/allottee has much less bargaining power as compared to the
seller in the real estate market and therefore the buyers/allottees
have no choice but to sign on such "dotted line", "one sided, unfair
and unreasonable" terms and conditions/Agreements. We are
therefore of the view that the rate of MCLR +1% , as prescribed by
the Government and as being ordered by the Regulatory Authority,
be payable from the date of deposit of money in case the allottee
wishes to withdraw from the project,; and from the specified/expected
date of possession in case the allottee wishes to stay in the project,
would balance the equities and are just and fair and will fall within
the term '"interest at such rate as may be prescribed" as used in

Sections 12, 18 & 19......... ”

26.8 It is important to mention herein that the Hon’ble Supreme Court in Civil
Appeal No. 4910-4941/2019 DLF Homes Panchkula Pvt. Ltd. Versus D.
S. Dhanda etc. etc. while examining the issue of compensation, was

pleased to observe as under;-

“If compensation comprises of two parts, (i) by way of interest on the
deposited amount from the assured date (milestone date) of
completing construction and handling over possession to the actual
date of handling over possession, and, (ii) lump sum amount, we find
nothing wrong in it. We do not agree with the builder co.’s
contentions that interest on the deposited amount should not be
provided since it is not a case of refund but a case of delay in
possession. The interest on the deposited amount has to be viewed in
the light of the purpose for which it is intended. It is but a way of
computing compensation for delay in possession that s
commensurate with the amount deposited by the complainant, and
here it has been computed after adopting a milestone date as per the
builder co.’s own (unfair and deceptive) letter of 05.06.2013. There
can be and is no question of not agreeing to an endorsing the award
of interest from the said milestone date. Here we may however add
that the rate of interest also cannot be arbitrary or whimsical, some
reasonable and acceptable rationale has to be evident, subjectivity
has to be minimized, and a logical correlation has to be established.
Albeit detailed arithmetic or algebra is not required. Logical (to the
extent feasible) objective parameters should be adopted. Rounding
off simplification etc. to make the computation doable could be
adopted. We feel it appropriate that, considering that the subject
units in question are dwelling units, in a residential housing project,
the rate of interest for house building loan for the corresponding
period in a scheduled nationalized bank (take, State Bank of India)
would be appropriate and logical, and, if ‘floating /varying/different



117

rates of interest were/are prescribed, the higher rate of interest
should be taken for this instant computation.”

26.9 Further, an allottee deposits amount under the hope and trust that he/she
will get the plot within the time schedule advertised at the initial stage.
There may be certain cases where allottees might be residing in rented
houses and they might have managed their financial position in such a
manner that after deposit of amount, they will get plots of their own and
thereafter they will be free from payment of rent as then they will shift from
rented houses to allotted plots but on account of inordinate delay in delivery
of possession of allotted plots, their financial calculations and legitimate
expectations stand frustrated causing various types of financial losses to
them. On the other hand once the promoter/builder made offers and same
are accepted by the allottees with legitimate expectation, the obligation cast
upon the promoter/builder is to complete the same within the time schedule
mentioned in the offer and if they fail to discharge the same the affected
allottees are entitled to the interest and/or compensation for delayed
delivery of possession, as the allottees have parted with money which was
earning interest. If an allottee chooses to remain in the project and in case
the allottee seeks refund then he is entitled for interest on the deposited
amount and/or compensation in accordance with the provisions of the Act
2016, and the same will be in accordance with the principles of equity as

well.

It is our considered view that drawing light from the Rules of 2018, and the
fact that often an allottee/buyer has to supplement his savings by taking
loan at the MCLR percent interest (compound), the simple rate of interest at
MCLR+1 percent balances the equities and is in line with the word and
spirit of the Act and can be taken as “interest at such rate as may be
prescribed” as mentioned in Sections 12,18 and 19 of the Act, till the rate of
interest for the purpose is notified by the State Government. Thus, we
uphold the MCLR+1% rate of interest for delay granted by the Regulatory
Authority.

26.10 Now the question is as to what should be the period or starting point for
grant of interest for the delay in the bunch of appeals of allottees. As per

clause 4 of the allotment letter the possession of allotted plot in case of
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Payment Plan 1, Payment Plan 2 or opting for cash down option, will be
handed over only after deposition of 75% of the total premium of the
allotted plot or after 4 years from the date of issue of allotment letter to the
respective allottees, whichever is later. Hence, as per terms and conditions
of the allotment letter, the possession of the allotted plot was required to be
given after 4 years of the issuance of the allotment letter i.e. after
19.11.2013. The Regulatory Authority, after examining the issue in depth
granted 4% simple annual interest to the allottees from 27.01.2014 to
30.04.2017 and thereafter from 01.05.2017 till obtaining OC/CC or till the
date of offer of possession, whichever is later, at the rate of MCLR+1%.
On examination of the pleadings and record we could not find 4% interest
to be paid by the Promoter/YEIDA for delay in possession. Vide clause
18(v) of the Brochure, if due to any force majeure or any circumstances
beyond the control of the Promoter/YEIDA, the Promoter/YEIDA is unable
to make allotment or handover the possession of the allotted plot, the entire
deposited amount will be refunded along with simple interest of 4% per
annum. The rate of interest was subsequently raised to 6% per annum.
Thus, there is no rate of interest provided either in the Brochure or in the

allotment letter for the delay in possession.

As stated hereinabove, the Promoter/YEIDA is liable to pay interest as per
the provisions of Section 18 of the Act 2016 for every month of delay till
handing over the possession at such rate as may be prescribed (i.e.
MCLR+1% per annum). The Hon’ble Supreme Court in M/s Newtech
Promoters and Developers Pvt. Ltd. Vs. State of U.P. and others (Civil
Appeal Nos. 6745-6749 of 2021) vide para 53 was pleased to hold that the
provisions of the Act and Rules 2016 and the Regulations framed
thereunder will prevail over the terms and conditions of the
Brochure/Allotment Letter/Agreement and hence, in our considered view,
the Regulatory Authority misread the statutory provisions and the
provisions of the Brochure*as well as* Allotment Letter while granting
interest of 4% from 27.01.2014 to 30.04.2017 and after enforcement of the
provisions of the Act (i.e. from 01.05.2017) delay interest at the rate of
MCLR+1%. We hold that the allottees are entitled for the same rate of
interest 1.e. MCLR+1% per annum after expiry of four years from the date

of allotment letter or deposition of 75% of the total premium of the allotted
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plot of the respective allottees, whichever is later (vide para 4 of the
allotment letter) till obtaining OC/CC or offer of possession, whichever is
later, and the direction of the Regulatory Authority deserves to be modified

to that extent.

26.12 On the basis of aforesaid analysis the issue no. (5) is answered in

217.

27.1

affirmative in favour of allottee/complainant.

Issue No. (6) is as to whether offer of possession can be given by a
promoter without completion and occupation certificate or is it necessary
and mandatory to obtain the same before offering possession and asking the
allottee to settle the account and satisty the final demand, under the scheme

of Act & Rules 2016.

In order to appreciate the issue, we examined the various definitions
provided under Section 2 of the Act of 2016, the relevant definitions are

extracted as follows:-

“Section 2:- Definitions - In this Act, unless the context otherwise requires,-

Section 2 (q) "completion certificate” means the completion certificate, or
such other certificate, by whatever name called, issued by
the competent authority certifying that the real estate project
has been developed according to the sanctioned plan, layout
plan and specifications, as approved by the competent
authority under the local laws,

section 2 (s) “development” with its grammatical variations and cognate
expressions, means carrying out the development of
immovable property, engineering or other operations in, on,
over or under the land or the making of any material change
in any immovable property or land and includes re-
development.

Section 2 (t) “development works” means the external development works
and internal development works on immovable property.

Section 2 (w) “external development works” includes roads and road
system landscaping, water supply, sewerage and drainage



120

systems, electricity supply transformer, sub-station, solid
waste management and disposal or any other work, which
may have to be executed in the periphery of or outside a
project for its benefit, as may be provided under the local
laws.

Section 2 (Zb) “internal development works” means roads, footpaths, water
supply, sewers, drains, parks, tree planting, street lighting
provision for community buildings and for treatment and
disposal of sewage and sullage water, solid waste
management and disposal, water conservation, energy
management, fire protection and fire safety requirements,
social infrastructure, such as educational health and other
public amenities or any other work in a project for its
benefit, as per sanctioned plans.

“Section 2 (zf)"occupancy certificate" means the occupancy certificate, or
such other certificate by whatever name called, issued by the
competent authority permitting occupation of any building,
as provided under local laws, which has provision for civic
infrastructure such as water, sanitation and electricity,”

Section 2 (Zq) “sanctioned plan” means the site plan, building plan, service
plan, parking and circulation plan, landscape plan, layout
plan, zoming plan and such other plan and includes
structural designs, if applicable, permissions such as
environment permission and such other permissions, which
are approved by the competent authority, prior to start of a
real estate project.

Rule 2(h) of the Uttar Pradesh Real Estate (Regulation and Development)

Rules 2016 defines ‘ongoing project’ as under:--

“2 (h). “Ongoing project” means a project where development is
going on and for which completion certificate has not been
issued but excludes such projects which fu fill any of the
following criteria on the date of notification of these rules:

(i) where services have been handed over to the Local Authority
for maintenance.

(ii)  where common areas and facilities have been handed over to
the Association or the Residents’ Welfare Association for
maintenance.
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(iii)  where all development works have been completed and
sale/lease deeds of  sixty  percent of  the
apartments/houses/plots have been executed.

(iv)  where all development works have been completed and
application has been filed with the competent authority for
issue of completion certificate.”

On examination of the provisions of Section 2 (q) and Section 2(zf) read
with Rule 2(h) we find that completion certificate is basically a certificate
issued by the competent authority certifying that the Real Estate Project has
been developed according to the sanctioned plan, lay out plan and
specifications, as approved by the competent authority under the local laws.
On the other hand, the occupancy certificate is issued by the competent
authority permitting occupation of any building, as provided under local
laws, which has provision for civic infrastructure such as water, sanitation

and electricity etc.

Section 11(4)(b) and Section 17 of the Act 2016 mandate the promoter to
obtain completion certificate or occupancy certificate or both, as applicable,
from the competent authority and make it available to the allottees
individually or to the association of allottees, as the case may be, and
execute a registered conveyance deed in favour of allottee along the
undivided proportionate title in the common areas to the association of the
allottees or the competent authority, as the case may be, and hand over the
possession within three months from the date of issue of occupancy
certificate and corresponding obligation has been imposed upon the allottee
to take physical possession of the unit within a period of two months of the

occupancy certificate issued for the said apartment, plot or building, as the

case may be, vide Section 19(10) of the Act 2016.

Further a promoter is required to provide possession after developing a
project in accordance with the sanctioned plan, layout plan and
specifications as approved by the competent authority, only after issuance
of the occupancy certificate/ completion certificate by the concerned
competent authority indicating therein that all the civic infrastructure such
as water, sanitation, electricity etc. have been provided after due
certification from the concerned departments and if any authority is acting

as a promoter then that authority is also required to apply for OC/CC to its
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own competent authority and after receipt of the same legal possession can
only be offered to the respective allottees in terms of the provisions of the

Act and Rules 2016.

The issue of offering handing over possession prior to obtaining occupancy
certificate was also examined by the Hon’ble Supreme Court in Civil
Appeal Nos. 1232 and 1443-1444 of 2019 R.V. Prasannakumaar and ors.
Vs. Mantri Castles Pvt. Ltd. and ors.decided on 11.02.2019 wherein it has
been observed that possession cannot be handed over prior to obtaining

occupancy certificate.

In view of the aforesaid analysis, we are of the considered view that as per
the provisions of Act, 2016 a Promoter is required to offer legal and
habitable possession to the allottees only after obtaining C.C./O.C. and ask
for clearing dues by raising final demand. Issue no. (6) is answered

accordingly.

Vide Issue No. (7) we are required to examine as to whether there is any
provision under the scheme of Act and Rules 2016 for giving
benefit/relaxation in the period of proposed date of possession in the
Brochure/Allotment Letter or agreement on account of land dispute/ban on
work by the authorities/litigation or farmers’ agitation etc. and whether the
same can be categorized as force majeure under the scheme of the Act and

Rules 20167

The promoter/YEIDA has pleaded for being given the benefit of force
majeure on account of the delay caused by external circumstances which
were beyond the control of the YEIDA. The promoter/YEIDA has
submitted that at the initial stage of the project there was a situation of
unrest at the site caused by the protests made by the farmers demanding
increase in compensation for the land acquired by the government and as a
consequence thereof the timeline could not be adhered to. These agitations
were unforeseen and beyond the control of the YEIDA and thus fall within
the definition of “force Majeure” for which the YEIDA cannot be held

liable and hence cannot be subjected to punitive actions.

Under the scheme of the Act, 2016 there is no provision for extending the

period of possession as promised vide allotment letter/Builder Buyer
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Agreement. Section 5 of the Act provides for grant of registration to the
project of a promoter by the RERA and Section 6 of the Act provides for
extension of registration granted under Section 5 by the authority on
application made by the promoter, due to force majeure. Further the
authority may, in reasonable circumstances without fault on the part of the
promoter, based on the facts of each case, may extend the registration
granted to the project not exceeding a period of one year by recording
reasons for the same and under explanation clause of Section 6 force
majeure has been defined as a case of war, flood, drought, fire, cyclone,
earthquake or any other calamity caused by nature, affecting the regular
development of the real estate project. This extension of registration by
RERA is only to save the promoter from penal consequences of non

compliance of the various provisions of the Act, 2016.

The Hon’ble Bombay High Court in the case of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. Union of India and others (supra) vide paras 256,

257 & 258 was pleased to observe as under:--.

“256. Section 4(2)(1)(C) enables the promoter to revise
the date of completion of project and hand over
possession. The provisions of RERA, however, do not
rewrite the clause of completion or handing over
possession in agreement for sale.
Section4(2)(1)(C) enables the promoter to give fresh time
line independent of the time period stipulated in the
agreements for sale entered into between him and the
allottees so that he is not visited with penal consequences
laid down under RERA. In other words, by giving
opportunity to the promoter to prescribe fresh time line
under Section 4(2)(1)(C) he is not absolved of the liability
under the agreement for sale.

257. Section 18(1)(b) lays down that if the promoter fails
to complete or is unable to give possession of an
apartment due to discontinuance of his business as a
developer on account of suspension or revocation of the
registration under the Act or for any other reason, he is
liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice in
this behalf including compensation. If the allottee does
not intend to withdraw from the project he shall be paid
by the promoter interest for every month's delay till
handing over of the possession. The requirement to pay
interest is not a penalty as the payment of interest is
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compensatory in nature in the light of the delay suffered
by the allottee who has paid for his apartment but has not
received possession of it. The obligation imposed on the
promoter to pay interest till such time as the apartment is
handed over to him is not unreasonable. The interest is
merely compensation for use of money..

258. In paragraph-9 of Alok Shanker Pandey v. Union
of India, (2007) 3 SCC 545, the Apex Court has held that
"There is misconception about interest. Interest is not a
penalty or punishment at all, but it is the normal
accretion on capital. ................. The object of Section
18 is to recompense an allottee for depriving him of the
use of the funds paid by him. The promoter who has
received money from the allottee but has failed to adhere
to his contractual or statutory obligations, cannot claim
that he is entitled to utilize the monies without paying any

b

interest with respect thereto to the allottee.’

259. A perusal of Section 18 indicates that payment of interest
including compensation or interest, as the case may be, is payable on
account of default committed by the promoter. Although this Section
does not consider a situation where the promoter is unable to
complete or handover possession for no fault of his own, it would be
open to him to claim frustration in such a case and return the money
to the allottee with interest thereby stopping the interest that is to be
paid till handing over possession. The provisions of RERA ensure that
the allottees’ money is not misused or unreasonably retained by the

promoter.

28.4 The force majeure has been explained in Section 6 of the Act of 2016,
wherein it has been mentioned that the registration granted under section 5
may be extended by the Authority on an application made by the promoter
due to force majeure, in such form and on payment of such fee as may be

specified by regulations made by the Authority:-

The explanation to Section 6 defines the force majeure, that “for the
purpose of this section, the expression "force majeure" shall mean a case of
war, flood, drought, fire, cyclone, earthquake or any other calamity caused

by nature affecting the regular development of the real estate project.”
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The term “Force Majeure” is defined in the Concise Law Dictionary by P.

Ramanatha Aiyar as follows:-

Force Majeure — Irresistible force or compulsion; circumstance

beyond one’s control.

The Hon'ble Supreme Court in the case of Dhanrajamal Govindram v.
Shamji Kalidas and Co., AIR 1961 SC 1285, 1291 was pleased to
observe that the expression 'force majeure' is not a mere French version of
the Latin expression "vis major". It is a term of wider import. Strikes,
breakdown of machinery, which though normally not included in "vis
major" are included in "force majeure”, the intention is to save the
performing party from the consequences of anything over which he has no

control.

The Hon'ble High Court, Orissa examined the issue of force majeure in the
case of Mohd. Serajuddin v. State of Orissa, AIR 1969 Ors. 152 at 162
and was pleased to observe that, force majeure means act of God, war,
insurrection, riot, civil commotion, strike, earthquake, tide, storm, tidal
wave, flood, lightning, explosion, fire and any other happening which the

lessee would not reasonably prevent or control.

In Civil Appeal No. 940/2017 (Vikram Chatterjee and Ors. Vs. Union of
India and Ors.), the Hon’ble Supreme Court has defined Force Majeure as

under:-

“Force Majeure shall mean a case of war, flood, drought, fire,

cyclone, earthquake or any other calamity caused by nature”.

The term ‘force majeure’ has been defined in Black’s Law Dictionary,
as ‘an event or effect that can be neither anticipated nor controlled. It is a
contractual provision allocating the risk of loss if performance becomes
impossible or impracticable, especially as a result of an event that the

parties could not have anticipated or controlled.’

28.10 Force majeure clause is generally provided in the Contracts/ Agreements

and this clause typically spells out specific circumstances or events, which
would qualify as force majeure events. The consequences of occurrence of

such events, to qualify for the benefit of force majeure, they should be
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beyond the control of the parties and the parties will be required to
demonstrate that they have made attempts to mitigate the impact of such
force majeure events. Depending upon the language of the force majeure
clause, the parties may be required to issue a notice formally intimating the
other party of the occurrence of such events and the invocation of the force

majeure clause.

Further a developer in the position of Appellant/YEDIA would be
conscious of the delays/difficulties claimed and cannot set this up as a
defence to claim for compensation/delay interest, where a delay has been
occasioned beyond the contractually agreed period for handing over

possession.

28.11 The allottee has filed reply to the appeal of the Promoter/YEIDA stating
therein that as per the terms and conditions of the allotment letter, the
possession was promised to the allottee in 4 years from the date of
allotment 1.e. by the year 2013. Till date the entire project land is neither
developed as per brochure or allotment letter nor is it habitable. The
YEIDA has failed to hand over the plot. At present also the YEIDA is not
in a position to hand over the possession of the plot. The overall
development of the surrounding region has not even begun in terms of
school, hospitals, roads, parks etc. and the plots are only being partially
developed in bits and pieces, that too without any provision of basic
amenities. Possession of isolated plots is being offered to the allottees in
the name of checklist without any completed infrastructure or amenities,
with development not being initiated in many parts of the project, which is
evident from the CA certificate and the engineer certificate of the appellant
as uploaded on the website of the Regulatory Authority, which stated that
the development is incomplete. The allottee cannot be compelled to accept

possession of an inhabitable unit of land with zero external development.

28.12 The allottee further submitted that non-issuance of completion certificate
and occupancy certificate are alone sufficient to decipher non-completion of
development. The YEIDA is registered as ‘promoter’ under the Act 2016
and the present project is registered with no. UPRERAPRJ282078 dated
15.10.2019, therefore, the provisions of the said Act are applicable to the
YEIDA. The project of the YEIDA is hopelessly delayed and inspite of
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lapse of 4 years, the project is not even close to completion and the said

delay is solely attributable to the YEIDA.

28.13 The ground of force majeure was never pleaded by the YEIDA before the
Regulatory Authority and is being raised for the first time before this
Tribunal in the present appeal. There was no act of force majeure argued or
pleaded which would be covered under the definition as provided under the
Act 2016, therefore, reference to force majeure as cause of delay or
reference to the clause pertaining to force majeure under the brochure is

completely misplaced.

28.14 The Hon’ble Supreme Court had also held that if the land on which the
development is to be done, is in dispute, then the allottee shall not suffer for
the same and the developer shall be under an obligation to compensate the
allottee for the same. Due to the dispute in the title of the land the allottee

should not be made to suffer.

28.15 Clause 18(v) of the Residential Plot Scheme 2009(1) only mentions about
“force majeure” conditions where the YEIDA is unable to make allotment
or give possession to the allottee and entire amount is refunded with interest
@ 4%, thus the said clause is not applicable in the present matter, where the
relief sought is possession of the developed plot with delayed interest @
MCLR+1%.

28.16 It has further been stressed by the allottees that the YEIDA has committed a
fraud upon the allottees by not being transparent regarding the state of
affairs of the project and kept the allottees in dark. The YEIDA had failed
to acquire the land and did not even start taking physical possession of the
land and initiate development till November 2016, which fact was never
disclosed to the allottees. The YEIDA did not even begin development
work on the 65% of the land, which was in its possession and malafidely
and maliciously used the status quo ordered by the Hon’ble High Court
only on the part of the land (i.e. 35%) under farmers’ possession, as a

pretext to keep the entire project at a stand-still.

28.17 Under Rule 7.1, of the Real Estate (Regulation and Development)
(Agreement for Sale/Lease) Rules 2018, the procedure and conditions of

possession of the apartment/ plot alongwith situation, which can be called
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as force majeure, has been defined and prescribed. Rule 7.1 is extracted as

follows:-

7.  POSSESSION OF THE APARTMENT/PLOT

7 “......... The Promoter assures to hand over possession of the
[Apartment/Plot] along with ready and complete Common Areas
with all specifications, amenities and facilities of the Project in place

on , unless there is delay or failure due to war,

flood, drought, fire, cyclone, earthquake or any other calamity
caused by nature affecting the regular development of the real estate
project (“Force Majeure”). If, however, the completion of the
Project is delayed due to the Force Majeure conditions then the
Allottee agrees that the Promoter shall be entitled to the extension of

time for delivery of possession of the [Apartment/Plot] :

Provided that such Force Majeure conditions are not of a nature
which make it impossible for the contract to be implemented. The
Allottee agrees and confirms that, in the event it becomes impossible
for the Promoter to implement the project due to Force Majeure
conditions, then this allotment shall stand terminated and the
Promoter shall refund to the Allottee the entire amount received by
the Promoter from the allotment within 120 days from that date. The
Promoter shall intimate the Allottee about such termination at least
thirty days prior to such termination. After refund of the money paid
by the Allottee, the Allottee agrees that he/she shall not have any
rights, claims etc. against the Promoter and that the Promoter shall
be released and discharged from all its obligations and liabilities

»

under this Agreement.........

28.18 Force majeure clause is generally provided in the Contracts/Agreements
and this clause typically spells out specific circumstances or events, which
would qualify as force majeure events. The consequences of occurrence of
such events, to qualify for the benefit of force majeure, they should be
beyond the control of the parties and the parties will be required to
demonstrate that they have made attempts to mitigate the impact of such
force majeure events. Depending upon the language of the force majeure

clause, the parties may be required to issue a notice formally intimating the
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other party of the occurrence of such events and the invocation of the force

majeure clause.

28.19 Sri H.G.S. Parihar, Senior Advocate, learned counsel for YEIDA, in
support of the claim for delay placed reliance on the judgment of this
Tribunal in Appeal No. 143/2019 (Samar Vijay Singh Vs. Vice Chairman,
Lucknow Development Authority) and submitted that the issue of delay on
account of unavoidable circumstances was examined by this Tribunal vide
issue no. 8 and appreciating the unavoidable circumstance which was
apparently beyond the control of Lucknow Development Authority, upheld
the grant of exemption of two years granted by the Regulatory Authority
while calculating the delay in completion of the project and observed that

there is no illegality and perversity in the same.

28.20 Sri Sanjay Bhasin, Senior Advocate, learned counsel for the allottees,
submitted that in the appeal of Samar Vijay Singh wherein the issue of high
tension line passing through the spot of the project, which took two years to
pursue the matter with the electricity department for removing the high
tension line, was apparently not raised by the allottee by taking appropriate
grounds, however, subsequently in Appeal No. 142/2019 (Kirti Srivastava
Vs. Vice Chairman, Lucknow Development Authority, decided on
27.09.2022) reported in 2022 SCC OnLine UP RERA 110, a specific issue
was framed as to whether cognizance by the Regulatory Authority
regarding land dispute and the time taken in shifting of high tension wire by
the LESA from the plot of the project and concession granted by the
Regulatory Authority for two years in completion of the project treating the
said period as force majeure, was justified in accordance with the
provisions of the Act 2016 and vide paras 113 and 114 this Tribunal
observed that “Force majeure clause is generally provided in the
Contracts/Agreements and this clause typically spells out specific
circumstances or events, which would qualify as force majeure events. The
consequences of occurrence of such events, to qualify for the benefit of
force majeure, they should be beyond the control of the parties and the
parties will be required to demonstrate that they have made attempts to
mitigate the impact of such force majeure events. Depending upon the
language of the force majeure clause, the parties may be required to issue a

notice formally intimating the other party of the occurrence of such events
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and the invocation of the force majeure clause.” and held that the
concession granted by the Regulatory Authority to the LDA of two years
treating the said period as force majeure on account of time consumed in
shifting of the high tension wire by the LESA passing over the land of the
project is not covered under the provisions of the Act 2016 and the Rules

2016 and hence was not justified.

28.21 Sri Sanjay Bhasin, Senior Advocate, learned counsel for the allottees,
further submitted that it appears that the assisting counsel has not properly
informed learned Senior Advocate, Sri H. G. S. Parihar, that the judgment
of Samar Vijay Singh (supra) is of 09.06.2021 and the same issue of high
tension line over the plot was examined and decided on 27.09.2022 in the
appeal of Kirti Srivastava (supra) and the judgment is also available on the
Web Edition of SCC OnLine. Similar issue of high tension line of the same
project has also been examined vide Appeal No. 268/2019 (Shaileshwar N.
Singh Vs. LDA, decided on 17.07.2023), hence reliance on the judgment of
Samar Vijay Singh (supra) by the learned counsel for Promoter/YEIDA

will not help in any manner to cover up the issue of delay.

28.22 A perusal of the terms and condition of the Brochure and the
Demand/Allotment Letters indicates that no specific circumstances or
events have been spelled out in these documents which can be termed as

force majeure events.

28.23 As far as the claim of the Promoter/YEIDA regarding non-consideration of
its difficulties in completion of the project is concerned the Regulatory
Authority framed issue no. 1 and taking into consideration the order of
Hon’ble Supreme Court regarding stoppage of construction work in the
NCR Region and due to Covid-19 pandemic, granted 68 days+ six months’
relaxation in delay in possession treating the said period as affected by
force majeure, but rest of the issues, which resulted in delay of the project,

are not covered under Act and Rules 2016.

28.24. Another aspect of the matter is that on one hand the Promoter/YEIDA
failed to provide possession as indicated in the Brochure/Allotment Letter
and on the other hand issued public notice on 02.04.2011 (Annexure-6) in
the newspaper asking all the allottees to make payment of their installments

within 15 days and subsequently vide another public notice issued by the
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Promoter/YEIDA, all the allottees of the Residential Plot Scheme 2009(1)
were directed to pay their installments within one month i.e. by 26.05.2012

along with interest failing which the allotment would be cancelled.

28.25 It is evident from the facts mentioned earlier that there has been a delay in

29.

29.1

handing over of the possession despite the allottee having made payments
on time and in case of delay with 14% interest. The delay caused on
completion of the project is solely on account of the promoter. Further
reasons shown/stated for delay are not covered under the provisions of Act
and Rules 2016. Accordingly, issue no. (7) is answered against the

promoter/YEIDA.

Sri Prashant Chandra and Sri H.G.S. Parihar, Senior Advocates, learned
counsels for Promoter/YEIDA, during the course of arguments laid much
emphasis on the judgment of Hon’ble Supreme Court in Civil Appeal
No.4178-4197 of 2022 [arising out of Special Leave Petition (Civil)
Nos.10015-10034 of 2020], Yamuna Expressway Industrial Development
Authority etc. vs. Shakuntala Education and Welfare Society & others,
dated 19.05.2022, in support of their claim and justification for delay in
completion of the project and offering the possession to the respective

allottees.

The examination of the judgment of Hon’ble Supreme Court reveals that
against the judgment of Allahabad High Court dated 28.05.2020 wherein
the demand of additional amount made by YEIDA in respect of the plots of
land leased out to the allottees in pursuance to the Government Order dated
29.08.2014 and the resolution of the Board of YEIDA dated 15.09.2014,
was set aside and the Hon’ble Supreme Court in order to examine the
controversy took the factual details of Writ Petition N0.28968 of 2018, filed
before the Hon’ble High Court by M/s Shakuntala Education and Welfare
Society (respondent no.l) (herein after referred to as M/s Shakuntala in
short) in the proceedings and it was noted that a vast area of land was
acquired by the State of Uttar Pradesh in Gautam Budh Nagar for public
purpose/benefit of YEIDA and thereafter YEIDA invited applications for
the allotment of plots in the area developed by it. Various allottees
including M/s Shakuntala applied and were allotted plots admeasuring

different sizes.
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M/s Shakuntala was informed by letter dated 14.09.2009 that a plot of 50
acres of land has been reserved for it and subsequently an allotment letter
dated 10.12.2009 was issued in its favour allotting plot no.2 in Sector 7-A,
having an area of 50 acres i.e. equivalent to 2,02,350 sq. meter at the
premium of Rs. 1,055/- per sq. meter. M/s. Shakuntala was to deposit 10%
premium amount and balance 90% of the premium amount was payable as
specified in the chart. During the measurement it was found that plot
allotted to M/s Shakuntala had an excess area of 2 acres and the said excess
area of land was also leased out to it on the same terms and conditions and
possession of the said land was given. Whereupon a University, known as

‘Galgotia University’ was developed.

In the meantime the farmers whose land was acquired for NOIDA and
Greater NOIDA were being paid additional compensation of 64.7% in
pursuance to the judgment of Full Bench of Hon’ble Allahabad High Court
in the case of Gajraj and others v. State of U.P. and others, (2011) SCC
OnLine Alld. 1711, which was confirmed by Hon’ble Supreme Court in the
case of Savitri Devi v. State of U.P. and others, (2015) 7 SCC 21.

The farmers, whose lands were acquired for YEIDA started agitation
demanding additional compensation, similar to the farmers of NOIDA &
Greater NOIDA. The CEO vide letter dated 10.04.2013 requested the State
Government to find a solution. The State Government acting on the said
letter took certain measures and also appointed a High-Level Committee
under the Chairmanship of Sri Rajendra Chaudhary, Minister of Prison,
State of U.P. and finally on the recommendation of the Chaudhary
Committee, a Government Order dated 29.08.2014 was issued for providing
64.7 % additional amount on the condition that they will withdraw their
petitions challenging the acquisition proceedings and undertake not to
institute any litigation and create any hindrance in the development work of

YEIDA and the same is to be recovered from the allottees.

The Board of YEIDA in its meeting dated 15.09.2014 adopted Government
Order dated 29.08.2014 and accordingly additional demand notices were
issued to various allottees and in case of M/s Shakuntala (respondent no.1),
an amount of Rs.12,14,10,000/- was demanded as additional premium at the

rate of Rs.600/- per sq. meter for the land allotted and leased out to it.
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The said demand was challenged before the Allahabad High Court by filing
various writ petitions including Writ Petition No0.28968 of 2018 filed by
M/s Shakuntala as well as other similar allottees and the said writ petitions

were allowed vide judgment and order dated 28.05.2020.

YEIDA, State of U.P. and farmers, whose lands were acquired, approached
Hon’ble Supreme Court challenging the judgment of Hon’ble Allahabad
High Court on the ground that G.O. dated 29.08.2014 was a policy decision

of the State Government taken in public interest.

Hon’ble Supreme Court observed that some of the allottees made
representations to the CEO of YEIDA. One of such representations was
made by the respondent no.19, Supertech Private Limited on 22.11.2013
stating therein that on account of agitation by the Bhartiya Kisan Union
they had to stop their work from 20.11.2013 and requested for resolving the
problems of farmers. It has been specifically stated in the representation by
the above company that they are not against the farmers or their rights and
whatever decision would make out between the authority and the
Government on the compensation amount of farmers that would be

accepted by the company.

Similar representation was made by Orris Greenbay Gold Village by
Sunword City Pvt. Ltd. on 26.11.2013 and by Gaursons Realtech Pvt. Ltd.
on 04.12.2013.

29.10 While upholding the policy decision of the Government regarding payment

of additional compensation to the farmers and the same to be recovered
from the allottees it has been specifically observed by the Hon’ble Supreme
Court that the respondents (the private builders) have indulged into the
conduct of approbate and reprobate and have changed their stance as per
their convenience when their projects were stalled on account of farmers
agitation. It is they, who approached the State Authorities for finding the
solution, when State Government responded and came up with a policy
which was equitable and in the interest of both and also paved the way for
development, respondent-allottee somersaulted and challenged the very

same policy, which benefitted them.
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29.11 The Hon’ble Supreme Court has also observed that individual plot owners
through its association of Sector 18 and 20 of the Yamuna Expressway City
have voted in favour of paying the additional premium demanded by the
Authority with only request for making a provision for paying the same in

instalments.

29.12 Thus, it is evident that the issue before Hon’ble Supreme Court was with
respect to policy decision of the State Government at the instance of CEO
YEIDA and private promoters/builders who have been allotted large chunk
of land for construction of residential and other projects and have been
given possession of the land also. The Shakuntala Education and Welfare
Society, respondent no. 1 in Civil Appeal No.4178-4197 of 2022, on being
allotted 52 acres of land constructed Galgotia University. Similarly
Supertech Private Limited, Orris Greenbay Gold Village launched by
Sunword City Private Limited and Gaursons Realtech Private Limited were
allotted land and on the obstruction of farmers in their construction work
approached the State Government for solution and also assured to abide by
the decision of the State Government. The State Government took policy
decision for grant of additional compensation vide G.O. dated 29.08.2014.
The individual plot owners through their association of Sector 18 and 20 of
the Yamuna Expressway City have voted in favour of paying the additional
premium demanded by the Authority with only request for making a
provision for paying the same in installments. It appears that the projects
which were being taken care by the private promoters/builders were
completed except the project which was to be developed by YEIDA for

individual allottees.

29.13 The record further reveals that 65% of the land was in possession of
YEIDA and the same was litigation free. Taking shelter of farmers’
agitation with respect to 35% land,(which was apparently allotted to private
promoters/builders i.e. Shakuntala Education and Welfare Society (
Galgotia University)Supertech Private Limited, Sunword City Private
Limited and Gaursons Realtech Private Limited etc.) for not completing the
project will not help in any manner to the promoter/YEIDA as the proposed
period in the allotment letter of the individual allottees was about to be
completed when the concerned farmers started agitating and demanding

higher compensation in pursuance to the judgment of Hon’ble High Court
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in Gajraj and others Vs. State of U.P. and others (2011)SCC OnLine
Alld. 1711 which was confirmed by Hon’ble Supreme Court in Savitri Devi Vs.
State of U.P. and others (2015)7SCC 21.

29.14 The Promoter/YEIDA in its objection to the appeal [para 25(e)] has mentioned
that in the interest of allottees the YEIDA waved off certain charges to be paid
by the allottees at the time of execution of lease deed, i.e. water, sewer
charges, ramp and rail charges, telephone pipe charges, drain charges, electric
pipe charges etc. The Promoter/YEIDA in para 25 (f) of its objection has
mentioned that the Promoter/YEIDA in the year 2017 has also declared the
period between November 2013 to November 2016 as zero period for payment
of installments and this option was given with the condition that the allottees
who opt for this benefit will not initiate any proceeding for the delay in
possession. we are of the considered view that in year 2017, concession
offered by the promoter/YEIDA to prevent claims of the allottees for
delay in possession, were unilateral, beyond the terms and conditions of
brochure/allotment letter and does not help/save the YEIDA from the
scope and ambit of the provisions of the Act and Rules, 2016. However, if
any allottee has availed the benefit of zero period for payment of
installments i.e. between November 2013 to November 2016, his/her claim

for delay interest for the said period deserves to be reduced.

29.15 Further as per certificate of Chartered Accountant dated 11.10.2019 uploaded
at the website of the UPRERA, while registering the project vide Registration
No. UPRERAPRM14529, the land area of the project is 2,14,74,943 sq.
meters, the land cost estimated as on date of certificate was Rs.5062.38 Crores
and actual amount incurred was also Rs.5062.38 Crores. The cost estimate for
development was Rs.1026.02 Crores out of which Rs.453.13 Crores were
spent as on date of certificate. The total estimated cost including land comes

to Rs.6099.14 Crores and the actual expenditure was Rs.5526.25 Crores.

29.16 The CA Certificate also indicates the percentage of completion of
construction (as per Engineer/Architect Certificate) is 44.16% whereas
percentage of completion of total project in proportion to cost incurred
versus estimated cost is 90.61%. The total amount received from the
allottees was Rs.6021.96 Crores. The accumulative amount that can be
withdrawn from the designated account is shown as Rs.5526.25 Crores

whereas the amount actually withdrawn was Rs.6021.96 Crores and NIL
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balance was available in the designated account. It was also mentioned as a
note in the CA Certificate issued by Gupta Gopal and Associates that “YEIDA
i1s not collecting money and make payments from the designate separate
account as informed to us for collections and payments. Earlier given regular
accounts have been utilized”, which means YEIDA is not using designated
account as prescribed under the Act 2016 for the purpose of collection of the
amount from the allottees, therefore, balance available in the designated
account is nil. YEIDA is using its other regular accounts for the purpose of
collection.

The website of the UPRERA further reveals that Yamuna Expressway
Industrial Development Authority has uploaded Architect Certificate dated
28.08.2019 without mentioning the percentage of completion and strangely
same certificate dated 28.08.2019 has been uploaded in quarterly progress
report. YEIDA has uploaded same Chartered Accountant Certificate dated
11.10. 2019 1n all quarterly progress reports till 31.12.2021.

29.18 The Engineer Certificate mentions about work done in percentage as 44.16%.

29.19

Physical targets have also not been shown properly in the quarterly progress
report.

As per Annexure-7 page 79 of the lead appeal of allottees, the total area
notified was 2233.1 hectare. The area under litigation is 782.90 hectare, which
1s about 35% of the total area notified. Thus, the area without litigation was

65%.

29.20 We framed issues after examining the pleadings of the allottees and the

30.

Promoter/YEIDA as well as the submissions of their respective counsels and
the queries/responses of the learned counsels during the course of hearing on
different dates. We are of the considered view that the issue of PLC was
framed by the Regulatory Authority without ground and prayer as well as
pleading of the allottees, apparently on the basis of oral submissions during
the course of hearing and we have answered against the allottees vide issue
no.l. Accordingly the relief sought by the allottees with respect to PLC
charges is not sustainable .

The issue of delay in completion of the project has been examined in depth
and the claim of the allottees with respect to delay in offering the
possession as decided by the Regulatory Authority and the rate of
interest vide composite orders dated 21.12.2021, 02.02.2022, 23.02.2022 and
23.05.2022 is upheld except the 4% interest for the period from 27.01.2014 to

30.04.2017. On examining the pleadings, submissions, provisions of Act
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and Rules 2016 and the judicial dictums as stated herein above,We hold
that the allottees are entitled for the same rate of interest i.e. MCLR+1% per
annum after expiry of four years from the date of allotment letter or
deposition of 75% of the total premium of the allotted plot of the respective
allottees, whichever is later (vide para 4 of the allotment letter) till
obtaining OC/CC or offer of legal possession, whichever is later.

There was a stay from 04.11.2019 to 14.02.2020 in pursuance to the
direction of Hon’ble Supreme Court dated 09.12.2019 and thereafter partial
restriction from 10.12.2019 to 14.02.2020 (from 6.00 p.m. to 6.00 a.m.) The
Regulatory Authority gave benefit of 35 days of ban on the construction
activity and 33 days (66/2) of the partial restriction i.e. 35 + 33 = 68 days
along with six months from 25.03.2020 to 25.09.2020 (six months due to
Covid-19 pandemic). The relaxation of 68 days + six months was granted
by the Regulatory Authority for the period due to force majeure (Covid-19)
and complete stoppage of construction work in the NCR Region treating the
said period as force majeure and the relaxation granted by the Regulatory
Authority with respect to force majeure is neither objected nor challenged
by either side, therefore, we are refraining ourselves from examining the

same.

Accordingly the appeals of Promoter/YEIDA are dismissed and the

appeals of allottees are partially allowed with the following directions:-

(1)  The relief sought by the allottees with respect to setting aside of levy
of PLC charges is rejected in view of analysis and finding on issue

no.(1).

(11) The direction of the Regulatory Authority granting 4% simple
annual interest to the allottees for the period from 27.01.2014 to
30.04.2017 is modified and Promoter/YEIDA is directed to pay
delay interest to the allottees at the rate of MCLR+1% per annum
after expiry of four years from the date of allotment letter or
deposition of 75% of the total premium of the allotted plot of the
respective allottees, whichever is later (vide para 4 of the allotment
letter) till obtaining OC/CC or offer of possession, whichever is

later.
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(ii1)) If any allottee, in the absence of OC/CC issued by the competent
authority of YEIDA, has taken physical possession of the booked
unit/plot after execution of lease deed, his right to seek interest for

delay will be only till the date of taking physical possession.
(iv) Rest of the directions of the Regulatory Authority are upheld.

(v) The aforesaid directions be complied by the Promoter/YEIDA
within 45 days from the date of uploading of this judgment/order on
the portal of the Tribunal.

(vi) In case of non compliance of this order by the Promoter/YEIDA
within aforesaid period, the allottees will be at liberty to approach

UP RERA for execution of this order.
(vil) No order as to costs.

Now the issue to be decided is as to what should be done of the pre-deposit
made by the Promoter/YEIDA in compliance of the provisions of Section

43(5) of the Act in case of dismissed appeals.

The aims and objects of the Act provide for regulation and promotion of the
real estate sector in an efficient and transparent manner and to protect the
interests of the consumers in real estate sector. Proviso to Section 43(5) of
the Act specifically provides that where a promoter files an appeal with the
Appellate Tribunal, it shall not be entertained without the promoter first
having deposited with the Appellate Tribunal at least 30% of the penalty, or
such higher percentage as determined by the Appellate Tribunal, or the total
amount to be paid to the allottee including interest and compensation
imposed on him before the said appeal is heard. The intent of the legislature
is quite clear from the wording of proviso to Section 43(5) of the Act that

the interest of the consumers i.e. allottees/buyers be protected.

The intent of the legislature in laying down the provision of pre-deposit of
the amount of penalty or any other amount payable to the allottee by the
promoter before the appeal can be heard in the Appellate Tribunal, has been
elucidated by the Hon’ble Apex Court in paragraph 127 of its judgment
in the Civil Appeal Numbers6745-6749 of 2021 M/s Newtech Promoters
and Developers Pvt. Ltd. Vs. State of UP and others, the same reads as

under:-
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“127. It may further be noticed that under the present real estate sector
which is now being regulated under the provisions of the Act 2016, the
complaint for refund of the amount of payment which the allottee/consumer
has deposited with the promoter and at a later stage, when the promoter is
unable to hand over possession in breach of the conditions of the agreement
between the parties, are being instituted at the instance of the
consumer/allottee demanding for refund of the amount deposited by them
and after the scrutiny of facts being made based on the contemporaneous
documentary evidence on record made available by the respective parties,
the legislature in its wisdom has intended to ensure that the money which
has been computed by the authority at least must be safeguarded if the
promoter intends to prefer an appeal before the tribunal and in case, the
appeal fails at a later stage, it becomes difficult for the consumer/allottee to
get the amount recovered which has been determined by the authority and
to avoid the consumer/allottee to go from pillar to post for recovery of the
amount that has been determined by the authority in fact, belongs to the
allottee at a later stage could be saved from all the miseries which come

b

forward against him.’

The Hon’ble Apex Court has clearly held that the legislature in its wisdom
intended to ensure that the money which has been computed by the
Authority at least must be safeguarded if the promoter intends to prefer an
appeal before the Tribunal and in case, the appeal fails at a later stage, it
should not be difficult for the consumer/allottee to get the amount recovered
which has been determined by the Authority. It is in order to avoid the
consumer/allottee to go from pillar to post for recovery of the amount that
has been determined by the Authority, that the legislature has in its wisdom
laid the condition of pre-deposit by the promoter under Section 43(5) of the
Act.

Section 40(1) of the Act of 2016 provides for a mechanism for recovery of
interest or penalty or compensation and enforcement of orders etc. of the
A.O. or the Regulatory Authority, or the Appellate Tribunal and the same
shall be recoverable in such manner as may be prescribed as an arrears of
land revenue. The Hon’ble Apex Court vide paragraph 140 in M/s
Newtech Promoters and Developers Pvt. Ltd. Vs. State of UP (supra)

was pleased to observe that:-
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“140. It is settled principle of law that if the plain interpretation does not
fulfill the mandate and object of the Act, this Court has to interpret the law
in consonance with the spirit and purpose of the statute. There is indeed a
visible inconsistency in the powers of the authority regarding refund of the
amount received by the promoter and the provision of law in Section 18 and
the text of the provision by which such refund can be referred under Section
40(1). While harmonizing the construction of the scheme of the Act with the
right of recovery as mandated in Section 40(1) of the Act keeping in mind
the intention of the legislature to provide for a speedy recovery of the
amount invested by the allottee along with the interest incurred thereon is
self explanatory. However, if Section 40(1) is strictly construed and it is
understood to mean that only penalty and interest on the principal amount
are recoverable as arrears of land revenue, it would defeat the basic

purpose of the Act.”

As can be seen from the above observations, Hon'ble Supreme Court has
held that even the principal amount invested by the allottee can be
recovered as arrears of land revenue under Section 40(1) of the Act. It is
further clarified by Hon'ble Supreme Court that the intention of the
legislature is to provide a mechanism for early recovery of the amount

invested by the allottee alongwith the interest incurred thereon.

Rule 23 of the U.P. Real Estate (Regulation and Development) Rules, 2016
provides that subject to the provisions of Section 40(1), the recovery of the
amounts due as arrears of land revenue shall be carried out in the manner
provided in the local laws. As Rule 23 has been framed under the
provisions of Section 40(1) of the Act, the observations of Hon'ble Supreme

Court on Section 40(1) shall equally apply to Rule 23 of the Rules 2016.

Although Section 40(1) of the Act of 2016 gives powers to the Appellate
Tribunal to enforce its decisions, but the Tribunal does not have adequate
infrastructure and the required sufficient human resource to determine and
certify the amount due from the appellant/promoter to be paid to the

respondent/allottee.

It is our considered view that as per provisions of the Act and as per the
observations made by the Hon’ble Apex Court, it is the duty of the Tribunal

to arrange to transfer the pre-deposited money to the concerned
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allottee/consumer in case the promoter’s appeal is dismissed. However,
since the promoter might not have paid the full payable amount or there
being a prospect of some amount having already been recovered from the
promoter under execution proceedings at the level of the Authority or AO,
it is just and lawful that the Tribunal transfers the amount to the Authority
for transferring the same to the allottee/consumer after due diligence at its
end and to recover any additional amount which could be due to be paid by
the promoter; or return to the promoter any amount that could be in excess

of the entitlement of the allottee/consumer.

The calculation of the exact amount due to be paid to the
respondent/allottee normally is to be determined up to the date of actual
payment. As the facts and figures are available with the Regulatory
Authority, which is executing its or A.O’s original order, therefore, due
diligence is required while calculating the amount payable, interest thereon,
as well as verification of the payments made by the allottee from time to

time, etc.

In the instant case, this Tribunal has dismissed the appeals filed by the
Promoter/YEIDA. We, therefore, direct the Registry to transfer the entire
amount deposited by the Promoter/YEIDA under the provisions of Section
43(5) of the Act to the concerned account of the U.P. Real Estate
Regulatory Authority (U.P. RERA) in each case. Further, we direct the
Regulatory Authority to dispose of this amount during the execution

proceedings in accordance with the order of this Tribunal.

The functioning of the Tribunal became paperless from January 2022, but
the system for depositing payment through online mode by the litigants
under different heads could not be made operational and the same was to be
deposited by the litigants in the shape of Bank Draft, but subsequently NIC
and State Bank of India succeeded in providing solution for making
payment under all the heads through online mode and the State Bank of
India also agreed to convert the amount deposited by the promoter under
Section 43(5) of the Act into fixed deposit indicating complaint number,
appeal number etc. within 24 hours for a period of 60 days with auto

renewal thereafter, so that after decision in the appeal the amount be



142

released as per direction of the Hon’ble Tribunal along with accrued interest

on the said fixed deposit.

33.7 Discussion was made with the officials of the State Bank of India regarding

33.8
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providing benefit of interest on the deposited amount in the pending
appeals. SBI also agreed to convert the amount deposited in different
appeals, on the details provided by the Tribunal, into Fixed Deposits for a
period of 60 days with auto renewal thereafter in the pending appeals.
Accordingly, in all the pending appeals of the promoters, the amount
deposited in pursuance to the provisions of Section 43(5) of the Act has

been converted into fixed deposit in the month of June, 2023.

Registry is directed to take steps for redemption of the amount of fixed
deposit in the instant appeals of promoter and send the same to the

Regulatory Authority to be taken care as per the directions hereinabove.

It will be the liability of the beneficiary to pay the income tax on the interest

earned on the deposited amount, if any.

Dated: September 14, 2023 (K. K. Jain) (D. K. Arora)
Shakir.



