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1. Heard learned counsels for the parties and perused the record with their

assistance.

2. The appellant allottee by the instant appeal is raising the challenge to the
impugned order dated 18.11.2022, passed by learned Regulatory Authority at
Gautam Budha Nagar (for short, ‘Regulatory Authority’) in complaint No.
NCR144/03/91418/2022 (Deepa Kumar Vs. Solaris Realtech Pvt. Ltd.),
whereby, claim of the appellant for possession of the unit and delay interest came

to be rejected on the ground of default. Hence, the appeal.
3. The questions that arise for consideration are : -

(1)  Whether cancellation letter dated 24.09.2020, terminating the agreement for
default of the appellant in making payment, not being in terms of payment of
schedule, given in agreement dated 15.10.2018, is valid and for sufficient

cause, and/or, whether the impugned order is just and lawful.

(11)  Whether appellant is entitled to restoration of the unit upon creation of third

party right and interest on the unit by the respondent.

Answer to Question (i)

4. The facts inter-se parties are not in dispute.

5. The respondent promoter floated a multistoried residential project in the name
and style “Flora Heritage”, situated at Noida Extension (West). The appellant
booked Flat No. A1-1104, in Tower ‘Blasius’, having super area 1396 sq. ft (for
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short, ‘unit’). The sale consideration of the said unit was at Rs. 28,33,880/-.
Pursuant to the opted payment schedule, of the agreement dated 15.10.2018,
fifty percent of the sale consideration was required to be deposited by the
appellant at the time of booking of the unit and remaining fifty percent, at the
time of offer of possession. It is not in dispute that the appellant deposited Rs.
14,51,971/- at the time of booking of the unit. The balance amount at Rs.
13,99,490/- was to be deposited at the time of offer of possession of the unit. As

per agreement, the date of possession of the unit was December 2021.

The promoter has filed three objections i.e. on 18.07.2023, supplementary
objections on 01.07.2024 and third objection on 16.09.2025, to the memo of
appeal. On specific query, learned counsel for the respondent is unable to show
from the record that any demand for payment of the balance amount came to be
made from the appellant on completion of project, or at the time of offer of
possession. It is further submitted that unit came to be cancelled on 24.09.2020,
by the respondent without serving any notice or pre-possession notice in terms
of ‘The Uttar Pradesh Real Estate (Regulation and Development) (Agreement
for Sale/Lease) Rules, 2018’ (for short — ‘Rules 2018”). It is informed that,
thereafter, third party rights came to be created on the unit by execution of
conveyance deed on 26.04.2023 1.e. during the pendency of the appeal.
Occupancy/Completion Certificate (OC/CC) of the project came to be issued by
the Competent Authority much later on 16.07.2022.

In other words, in terms of the provision Section 17 of the ‘Real Estate
(Regulation & Development) Act, 2016° (for short — ‘Act 2016°), offer of
possession of the unit was to be made by the promoter, to the appellant allottee,
within two months from the date of receipt of OC/CC i.e. 16.07.2022. In the
circumstances, cancellation of the unit on 24.09.2020 for no default of the
appellant, as the project on that date, was neither complete, nor, offer of
possession was made, is in violation of the terms of the agreement and provisions

of Act 2016, hence, unsustainable.

After obtaining the occupancy certificate and handing over physical possession
to the allottees in terms of sub-section (/) of Section 17, it shall be the
responsibility of the promoter to handover the necessary documents and plans,
including common areas, to the association of the allottees or the competent

authority, as the case may be. Section 17 (2) of Act 2016 is extracted: -
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10.

“17. xxxx XXXX  XXXX

(2) After obtaining the occupancy certificate and handing over physical
possession to the allottees in terms of sub-section (1), it shall be the
responsibility of the promoter to handover the necessary documents and
plans, including common areas, to the association of the allottees or the

competent authority, as the case may be, as per the local laws:

Provided that, in the absence of any local law, the promoter shall
handover the necessary documents and plans, including common areas, the
association of the allottees or the competent authority, as the case may be,

within thirty days after obtaining the occupancy certificate.

The promoter may cancel the allotment only in terms of the agreement for sale.

Section 11 (5) of Act 2016 is extracted: -
“11. xxxX  XXXX XXXX

(5) The promoter may cancel the allotment only in terms of the

agreement for sale:

Provided that the allottee may approach the Authority for relief, if he
is aggrieved by such cancellation and such cancellation is not in
accordance with the terms of the agreement for sale, unilateral and

b

without any sufficient cause.’

The allottee shall be considered under a condition of default, in the event of
default, promoter may cancel the allotment of the unit in terms of Rule 9.3 of

RERA Rules 2018. Rule 9.3 is extracted:-

“9.3 The Allottee shall be considered under a condition of Default, on the

occurrence of the following events:

(i) In case the Allottee fails to make payments for 2 (two) -consecutive
demands made by the Promoter as per the Payment Plan annexed hereto,
despite having been issued notice in that regard the Allottee shall be
liable to pay interest to the promoter on the unpaid amount at the rate
equal to MCLR (Marginal Cost of Lending Rate) on home loan of State
Bank of India +1% unless provided otherwise under the Rules. The

Promoter must not be in default to take this benefit;
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(ii) In case of Default by Allottee under the condition listed above continues

for a period beyond 3 (three) consecutive months after notice from the
Promoter in this regard, the Promoter may cancel the allotment of the
[Apartment/Plot] in favour of the Allottee and refund the money paid to
him by the Allottee by deducting the booking amount and the interest
liabilities and this Agreement shall thereupon stand terminated. The

Promoter must not be in default to take this benefit;

Provided that the Promoter shall intimate the Allottee about such

bl

termination at least thirty days prior to such termination.’

Having regard to the provisions of the Act 2016 and rules, framed thereunder,
the promoter may cancel the allotment only in terms of the agreement for sale.
The cancellation must not be unilateral and without any sufficient cause. In the
present case, the respondent promoter failed to show from the record that the
appellant was at default, further, whether the cancellation was in terms of
agreement for sale. In the given facts, as per the payment schedule, agreed
between the parties, the balance amount had to be paid at the time of offer of
possession. The allotment came be to cancelled much earlier by the promoter
without having obtained OC/CC and thereafter, making offer of possession of
the unit. Further, in terms of Rule 9.3 of RERA Rules 2018, the appellant allottee
can be considered under default on having failed to make payment for two
consecutive demands, made by the promoter, as per payment plans. As noted
earlier, there was no default as per the payment plan for the reasons that the stage
for the final payment was yet to arrive on completion of the project, followed by
offer of possession. In the above facts and circumstances, the cancellation is

illegal and unsustainable.

The Question No. (i) is answered accordingly.

Answer to Question No. (ii)

12.

As regard creation of third party rights on the unit by the promoter during
pendency of appeal, it is clearly mandated in Section 52 of Transfer of Property
Act, 1882, that during the pendency in any court having authority, the property
cannot be transferred or otherwise dealt with by any party to the suit or

proceeding so as to affect the rights of any other party thereto under any decree
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or order which may be made therein, except under the authority of the court and

on such terms as it may impose. Section 52 is extracted: -

“Transfer of property pending suit relating thereto

52. During the pendency in any court having authority [[within the limits
of India excluding the State of Jammu and Kashmir] or established beyond
such limits] by the Central Government, of any suit or proceeding which is
not collusive and in which any right to immovable property is directly and
specifically in question, the property cannot be transferred or otherwise
dealt with by any party to the suit or proceeding so as to affect the rights
of any other party thereto under any decree or order which may be made
therein, except under the authority of the court and on such terms as it
may impose.

Explanation : For the purposes of this section, the pendency of a suit or
proceeding shall be deemed to commence from the date of the presentation
of the plaint or the institution of the proceeding in a court of competent
jurisdiction, and to continue until the suit or proceeding has been disposed
of by a final decree or order, and complete satisfaction or discharge of such
decree or order has been obtained, or has become unobtainable by reason
of the expiration of any period of limitation prescribed for the execution

b

thereof by any law for the time being in force.’

Section 52 of Transfer of Property Act, 1882, applies to third party
transfer/conveyance of the property during the pendency of the suit/proceedings.
Any transfer that is made during the pendency of the proceedings is subject to
the final outcome of the litigation. The third party would be bound by the decree
passed in the proceedings. The settled position of law regarding applicability of
Section 52 of Transfer of Property Act, 1882 (doctrine of lis pendens) has been

consistently reaffirmed by the Courts in catena of judgements.

At this juncture, it is pertinent to refer to the observations of the Hon'ble
Supreme Court in Siddamsetty Infra Projects Pvt. Ltd Vs. Katta Sujatha
Reddy and Others, 2024 INSC 861, wherein the court held that:

“Section 52 of the Transfer of Property Act 1882 states that during the pendency
in any court of any suit in which any right to immovable property is directly and
specifically in question, the property cannot be transferred or otherwise dealt

with by any party to the suit or proceedings. The explanation to the provision
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States that for the purposes of the Section, the pendency of a suit or proceedings
shall be deemed to commence from the date of the presentation of the plaint or
institution of the proceeding in a Court, and shall continue until the suit or
proceeding is disposed by a ‘final decree or order” and complete satisfaction
of the order is obtained, unless it has become unobtainable by reason of the
expiry of any period of limitation. The following conditions ought to be fulfilled
for the doctrine of lis pendens to apply:

a. There must be a pending suit or proceeding;
b.  The suit or proceeding must be pending in a competent court;
c.  The suit or proceeding must not be collusive

d. The right to immovable property must be directly and specifically in

question in the suit or proceeding;

e. The property must be transferred by a party to the litigation, and

f. The alienation must affect the rights of any other party to the dispute.

The doctrine of lis pendens that Section 52 of the Transfer of Property Act
encapsulates, bars the transfer of a suit property during the pendency of
litigation. The only exception to the principle is when it is transferred under
the authority of the court and on terms imposed by it. Where one of the parties
to the suit transfers the suit property (or a part of it) to a third-party, the latter
is bound by the result of the proceedings even if he did not have notice of the

. . »
suit or proceeding.

Further in Vinod Seth v. Devinder Bajaj, (2010) 8 SCC 1, where the Court
held that Section 52 does not render transfers affected during the pendency of
the suit void but only render such transfers subservient to the rights as may be
eventually determined by the Court. The following passage in this regard is

apposite:

“It is well settled that the doctrine of lis pendens does not annul the conveyance
by a party to the suit, but only renders it subservient to the rights of the other

parties to the litigation. Section 52 will not therefore render a transaction
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relating to the suit property during the pendency of the suit void but render the
transfer inoperative insofar as the other parties to the suit. Transfer of any
right, title or interest in the suit property or the consequential acquisition of
any right, title or interest, during the pendency of the suit will be subject to the

decision in the suit.”

Coherently with the above noted precedents, Supreme Court in Danesh Singh
& Ors. vs Har Pyari (Dead) through LRs & Ors,2025 INSC 1434;

held that, “a pendente lite transferee would be bound by the result of the
proceedings irrespective of whether they had notice of the pending suit or not.
In other words, that the lack of knowledge of the proceedings would not be a

valid defence against the application of the doctrine of lis pendens.”

More recently Hon’ble Supreme Court in Alka Shrirang Chavan vs
Hemchandra Rajaram Bhonsale 2026 INSC 52, reiterated the doctrine of lis
pendens and held that,

“The doctrine is based on the principle that the person purchasing property
from the judgment-debtor during the pendency of the suit has no independent
right to property to resist, obstruct or object execution of a decree. Resistance
at the instance of transferee of a judgment-debtor during the pendency of the
proceedings cannot be said to be resistance or obstruction by a person in his
own right and, therefore, is not entitled to get his claim adjudicated... .... For
invoking Rule 102, it is enough for the decree-holder to show that the person
resisting the possession or offering obstruction is claiming his title to the
property after the institution of the suit in which decree was passed and sought
to be executed against the judgment-debtor. If the said condition is fulfilled,
the case falls within the mischief of Rule 102 and such applicant cannot place
reliance either on Rule 98 or Rule 100 of Order 21.”

In view of the authoritative pronouncements noted, herein above, it is
unequivocally established that the doctrine of /is pendens serves as a safeguard
to ensure that the process of the court is not subverted by the alienation of
property during the subsistence of litigation. All essential conditions for the
invocation of Section 52 are met in the present case. Therefore, the third-party/

transferee is legally bound by the outcome of these proceedings. The plea of
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being a bona fide purchaser or having a lack of notice is not a valid defense
against the operation of /is pendens in the given facts.

Consequently, the third-party right created during the pendency of the appeal
cannot act as a bar for restoration of the unit to the appellant. It has been held
that the principle of lis pendens is based on public policy and any transaction
made during the pendency of law suit/proceedings, are subservient to the decree
passed. The effect of doctrine of lis pendens is not to stop or annul all voluntary
transfers effected by the parties to the suit, but is only to make decree passed,
binding even on the transferee, if he happens to be a third person. In view

thereof, the promoter is bound to restore the unit of the appellant allottee.
The question No. (ii) is accordingly answered.
It is clarified that no other points were pressed by either of the parties.

Having due regard to the facts and circumstances and reasons assigned herein

above, the appeal succeeds, accordingly allowed by passing following orders: -

Impugned order dated 18.11.2022, passed by learned Regulatory Authority
at Gautam Budha Nagar in complaint No. NCR144/03/91418/2022 is set

aside and quashed.

The cancellation of the unit/agreement of allotment vide communication

dated 24.09.2020 is set aside and quashed.

(111) Respondent promoter is directed to handover possession of unit No.

A1-1104 in Tower — Blasius of the said project in habitable condition upon
execution of conveyance/sublease deed within 45 days from the date of

uploading this order on web portal of Tribunal.

(iv) Appellant shall be entitled to interest (@ MCLR+1% on his deposit for the

v)

delay period from 01.01.2022 till the date of handing over possession of the

unit.

No order as to the costs.

Dated: 13.04.2026 (Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)
M Singh/Mubashshira-



