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1. The appellant had filed a complaint bearing No. 220187213 before the 

U.P. Real Estate Regulatory Authority, Lucknow which has been 

decided by the learned Authority vide its judgment and order dated 

30.07.2018, against which the appellant being aggrieved has filed the 

instant appeal with the following facts and grounds:- 

1.1 That the respondent launched a scheme for unsold flat in Ganga 

Yamuna Hindon Apartment, Sidharth Vihar Yojna, Ghaziabad open for 

registration from 25.08.2014 to 30.09.2014. 

1.2 That the appellant applied for 3 BHK Flat in Yamuna Apartment on 

27.09.2014 as the project of the respondent was completed within 18 

months i.e. till 29.03.2016.  

1.3 That the respondent issued Demand Letter on 28.11.2014 and final 

Demand letter i.e. allotment letter was issued on 20.08.2016 and 

thereby directed the appellant to pay total amount by 29.10.2016 and 

get the flat registered by 30.11.2016 failing which appellant flat will be 

cancelled.  



1.4 That the respondent without Completion and Occupancy Certificate 

fraudulently/illegally against prevailing local laws (a) got sale deed 

registered on 07.12.2016 in the name of the appellant and (b) issued 

possession letter on 24.12.2016. The appellant spent the following 

amount before time on: 

 Classification of cost/charges/fee/Adv. Date of payment Paid amount  

1. Corpus Fund 23.09.2016 1,90,000 

2.  Car Parking  23.09.2016 1,75,000 

3. Adv. Maintenance (24 months)23.09.2016    49,488 

4. Adv. Water Bill (12 months) 23.09.2016      1,800 

5. Electricity Meter 23.09.2016     25,446 

6. Advertisement charges 23.09.2016     16,793 

7. Deed Conveyance charges 23.09.2016          300 

8. Cite Plan  23.09.2016          100 

9. Registration charges 29.11.2016  4,70,200 

10. Registrar fee 07.12.2016      20,080 

 Total  9,49,207 

 

1.5   That the respondent charged interest @ 13.50% p.a. from appellant on 

delayed instalment and even for sale of the remaining flat respondent 

closed the scheme on 05.03.2018 charging interest @ 13.50% from the 



allottee. Explanation to Section 2(za) of the Real Estate (Regulation 

and Development) Act, 2016 which came into force w.e.f. 01.05.2016 

before registration of sale deed states as below:  

a) “The rate of interest chargeable from the allottee by the promoter, in 

case of default, shall be equal to the rate of interest which the promoter 

shall be liable to pay to the allottee, in case of default;  

b) The interest payable by the promoter to the allottee shall be from the 

date the promoter received the amount or any part thereof till the date 

of amount or part thereof and interest thereon is refunded, and the 

interest payable by the allottee to the promoter shall be from the date 

of allottee defaults in payment to the promoter till the date it is paid”. 

1.6 Despite various complaints, E.mail and visiting in the office of 

respondent, Vasundhara and project site at Sidharth Vihar more than 20 

times, no response received from respondent and project still lacks  :  

a) No NOC from Fire Department, 

b) No Electricity Meter installed in my flat, 

c)  No Ganga Water/Drinking water supply to my flat, 

d) No allotment of Car Parking, 

e) No Completion Certificate and Occupancy Certificate,  

f) No sewage Treatment Plant and Community Centre,  

g) Non-functional Solar Panel. 

1.7 That the respondent after taking money for prepaid meter, unilaterally 

changed Electricity Meter from prepaid to post paid without informing 

and taking permission from appellant. It is pertinent to mention here 

that appellant neither applied for change in meter to any authority nor 

received excess amount of meter back so far. 



1.8 Respondent provided false information u/s 19 of RERA Act, 2016 that 

project have been completed and there was no need of stage wise time 

scheduled for completion whereas above mentioned work has not been 

completed so far. 

1.9 That there is no space for construction of community centre as 

proposed. 

1.10 That respondent mentioned availability of garage in the website of UP-

RERA but there is no garage in the project.  

1.11 Complete cost of flat is Rs.78,99,888. 

1.12 That moreover from the reply of the respondent, it has come to my 

notice that the payment made by the applicant differs with the payment 

admittedly received by the respondent which is shown below:- 

 Classification of payment Paid According to UP AVPDifference

A Cost of flat including Income Tax.67,18,722 67,16,932  1,790 

B Service Tax   2,15,731  2,02,025 13,706 

C Total Payment without Stamp Duty and 

Registration Charges 

74,09,608 73,75,902 33,706 

D Total Payment including Registrar Fee78,99,888 78,46,102 53,786 

 

Respondent did not construct CHAJJA above one of the window which 

is mentioned in drawing.  

1.13   Being Competent Authority and Developer of Project Sidharth Vihar, 

respondent has effect of market power of monopoly situation being 

abused for affecting interest of allottees adversely as respondent 



against prevailing local law (The Uttar Pradesh Apartment (Promotion 

of Construction, ownership and Maintenance) Act, 2010). 

a) Sold flat without signing agreement for sale of flat 

b) Got sale deed of flat registered without : 

1. Completion and Occupancy Certificate 

2. NOC from Fire Department. 

3. Installing electricity Meter and Drinking water supply. 

4. Community Centre and Sewage Treatment Plant. 

1.14 That now respondent: 

a) Is going to allot open and covered parking space (not garage) to 

existing buyer which is against the Act.  

b) Has spent money Rs.74,66,544/- from Advance maintenance fund 

without having completion certificate. 

GROUNDS:- 

 

i. Because the Ld. Secretary Rera failed to appreciate the fact that 

the instant project is delayed from its scheduled time, which was 

to be completed on or before 30.03.2016 which was admitted by 

the respondent in its reply. The completion certificate has not 

been obtained till date while appellant paid the cost of flat 

Rs.65,38,000/- as per time link plan by 30.12.2015. 

ii. Because the Ld. Secretary Rera failed to appreciate that the 

instant project is an ongoing project on the date of 

commencement of the Act and is registered under RERA vide 

registration no. U.P. RERA PR10438 and squarely covers the 

Section 2-(1)(h) of the Act. Hence appellant is entitled for 

interest u/s 18 of the Act.  



iii. Because the Ld. Secretary Rera failed to appreciate that the 

respondent without completing the project illegally demanded 

and taken the following charges by issuing final Demand letter 

on 20.08.2016. The appellant has no option as in the final 

demand letter issued by the respondent asks that non-payment of 

amount would attract penalty of interest @13.5% and 

cancellation of flat in case of non-payment of charges in 

scheduled time. The charges are given herein below: 

 Classification of Cost/charges/fee/Adv.Date of paymentPaid 

1 Corpus fund 23.09.2016 1,90,000 

2 Car Parking  23.09.2016 1,75,000 

3 Adv. Maintenance (24 months)23.09.2016    49,488 

 

4 Adv. Water Bill (12 months)23.09.2016      1,800 

5 Electricity Meter 23.09.2016    25,446 

6 Advertisement charges 23.09.2016    16,793 

7 Deed Conveyance charges 23.09.2016        300 

8 Site Plan 23.09.2016        100 

9 Escalated cost of flat 23.09.2016 1,78,932 

 Total  6,37,859 

 



iv. Because the Ld. Secretary Rera failed to appreciate the fact that 

respondent without completion certificate forced the appellant 

and got sale deed registered on 07.12.2016, which cost Rs. 

4,90,280/-(4,70,200 + 20,080) to the appellant.  

v) Because the Ld. Secretary Rera failed to appreciate that 

respondent has not fulfilled the following mandatory requirements, 

before issuing the possession letter. 

a) No NOC from Fire Department, 

b) No Electricity Meter installed for my flat, 

c)  No Ganga Water/Drinking water supply to my flat, 

d) No allotment of Car Parking, 

e) No Completion Certificate and Occupancy Certificate,  

f) No sewage Treatment Plant and Community Centre,  

g) Non-functional Solar Panel. 

  

vi) Because the Ld. Secretary Rera failed to appreciate that 

respondent has not taken the possession of flat so far as it is 

unsafe to live in a flat without NOC from fire department and 

completion certificate.  

vii) Because the Ld. Secretary Rera failed to appreciate that before 

completion of the project the respondent was not authorized to 

execute the sale deed in terms of local law as referred in RERA 

Act, 2016 and cause of action still persists. Hence, respondent is 

liable for penalty for violation of Section 17(2). 

viii) Because the Ld. Secretary Rera failed to appreciate that in terms 

of the Section 18 of the Act, which is reproduced herein below: 



–(1) If the promoter fails to complete or is unable to give 
possession of an apartment, plot or building,– 

(a) in accordance with the terms of the agreement for sale 

or, as the case may be, duly completed by the date specified 

therein…………………Provided that where an allottee does 

not intend to withdraw from the project, he shall be paid, by 

the promoter, interest for every month of delay, till the 

handing over of the possession, at such rate as may be 

prescribed. 

Hence appellant is entitled for interest u/s 18 of the Act.  

ix) Because the Ld. Secretary Rera failed to appreciate that no clean 

drinking water is being provided to the appellant/allottees as 

promised in advertisement published for the project and 

respondent deliberately gave false statement that drinking water 

is supplied.  

x) Because the Ld. Secretary Rera failed to appreciate that the 

respondent wrongly and in violation of agreement has taken the 

following charges from the appellant i.e. Advertisement charges, 

deed, Conveyance charges, Site plan and extra cost of flat which 

were not mentioned in the prospectus/registration booklet and 

charged from appellant. 

xi) Because the Ld. Secretary Rera despite being aware of the fact 

that final date of project completion was 30.03.2016 and which 

was extended to 28.02.2019 and the respondent has not obtained 

the completion certificate, the Ld. Secretary RERA has wrongly 



held that appellant was not entitled for interest in terms of the 

Act.  

xii) Because the Ld Secretary failed to appreciate that appellant by 

addressing complaint to Regulatory Authority (not to 

Adjudicating Officer) prayed for interest for delay in possession 

of flat.  

xiii) Because the learned Secretary RERA failed to appreciate the fact 

that the respondent has wrongly charged the amount of 

Rs.53,786/-, which was accepted by the respondent, however, 

the said amount is not returned/refunded to the appellant till date.  

xiv) Because the Ld Secretary failed to appreciate the fact that the 

respondent provided false information u/s 19 of RERA Act, 2016 

that project have been completed and there was no need to give 

stage wise time scheduled of completion whereas above 

mentioned work has not been completed so far.  

xv) Because the Ld Secretary failed to appreciate the fact that the 

respondent has not built/constructed the community centre as 

proposed in the last line of page no.17 of the prospectus of 

scheme.  

xvi) Because the Ld Secretary failed to appreciate the fact that the 

respondent has not provided the garage facility in the project and 

no parking space was allotted to appellant in terms of Section 

2(y) of RERA Act.  

xvii) Because the Ld Secretary failed to appreciate the fact that 

respondent in its registration booklet/prospectus promised to 

provide the parking space only to the allottees, however, 

contrary to its undertaking the respondent vide dated 06.09.2018 



published an advertisement in the newspaper and thereby 

announced the allotment of parking space to the non-allottees 

also.  

xviii) Because the Ld Secretary failed to appreciate the fact that 

respondent has not constructed the CHAJJA above one of the 

window which is mentioned in drawing attached with the sale 

deed.  

xix) Because the Ld Secretary failed to appreciate that respondent 

being the competent authority and Developer of Project Sidharth 

Vihar, enjoys the monopoly in the market which is being 

misused and abused by the respondent which is adversely 

affecting the interest of appellant and other allottees. The 

respondent by violating the local law (The Uttar Pradesh 

Apartment (Promotion of construction, Ownership and 

Maintenance) Act, 2010): 

a) Sold flat without signing agreement for sale of flat  

b) Did not mention penalty clause in case of delayed in delivery 

of flat 

c) Got sale deed of flat registered without: 

1. Completion of Occupancy Certificate 

2. NOC from Fire Department 

3. Installing electricity Meter and Drinking water supply 

4. Community Centre and Sewage Treatment Plant.  

  Relief(s) Sought: 

In view of the facts mentioned above the appellant prays for the 

following relief(s) 



i) set aside the order dated 30.07.2018 passed by Hon’ble 

Secretary RERA in compliant No. 220187213 titled as Rajiv vs. 

UPAVP.  

ii) possession of flat with Completion and Occupancy 

Certificate. 

(iii) Interest on amount spent on purchase of flat. 

A. For Delay @13.50%p.a. From 29.03.2016 (proposed date of 

Completion) till date of Registration of Sale Deed i.e. 07.12.2016 

on cost of flat Rs.69,50,681/- paid according to time link plan 

(including Income Tax, Service Tax and registration of Scheme) 

on Cost of Flat.  

B. For Fraud @ 18%[13.5(delay)+4.5] p.a. on Rs.9,49,207/- (As the 

amount was demanded fraudulently before time on the pretext of 

possession) from the Date of their Payment till date of Registration 

of Sale Deed i.e. 07.12.2016. 

C. @24%[13.5(delay) +10.5] p.a on Rs.78,99,888/- From date of 

registration of Sale Deed i.e. 07.12.2016. 

(iv) issue order to restrain respondent from allotment and handover of 

covered and open parking space. 

(v) Direct Respondent to  

a. Refund parking charges or convert covered parking space into 

garage after taking preference from allottee.  

b. Refund Advertisement charges, Deed Conveyance Charges, Site 

Plan and extra cost which were not mentioned in the prospectus and 

charged from appellant.  



c. Maintain apartment upto next two year from the date of completion 

certificate not from the date of possession taken by first allottee as 

project has not been completed so far.  

d. Construct Chajja above window as per Drawing attached with the 

sale deed.  

e. Construct Exclusive Community Centre for 1200 allottees in the 

plot adjacent to Apartment.  

(vi) Impose penalty and refers the case to Competition Commission of 

India.  

(vii) Litigation Expense and cost of visiting Lucknow from Delhi 

Rs.1,00,000/-  

(viii) Any other relief deemed fit by the Authority in the interest of 

justice.  

1.15 Matter not pending with any other court. 

2. OBJECTION TO THE APPEAL ON BEHALF OF RESPONDENT. 
 

The respondent has filed objection dated 16.07.2019 to the appeal stating 
as follows: 

 
2.1 That through the present appeal, the appellant has impugned the 

judgment and order dated 30.07.2018 passed by the Uttar Pradesh Real 

Estate Regulatory Authority, in Complaint Case No. 220187213 in case 

of (Rajiv vs. U.P. Avas Evam Vikas Parishad). 

2.2 That it is submitted that initially project was only proposed to be 

completed within 18 months and was not final, but in mean time new 

Act came into force and the project was got registered under RERA Act 

and time for completion was 28.02.2019.  



2.3 That it is submitted that as unit of appellant was ready as such sale deed 

was got executed in favour of appellant and possession letter was issued 

and all the charges mentioned were to be paid before execution of sale 

deed.  

2.4 That it is further submitted that if appellant is not depositing the 

installments on time then he is liable to pay the interest, and the rate of 

interest has already been mentioned in the Registration Booklet. 

2.5 That it is pertinent to mention that No-Objections Certificates have been 

provided to appellant by letter No. 815 dated 05.05.2018, with the 

information sought in Right to Information Act. That further it is 

submitted that water is being supplied regularly as around 250 families 

are residing at present in aforesaid scheme. That respondents have 

obtained the Completion Certificate and ample space is available for 

parking of the vehicles of the allottees. That fire NOC could not be 

obtained because Fire department at the very last occasion, directed to fit 

smoke detectors and therefore, to comply with the same some time was 

needed. That further it is submitted that sewage treatment plant is not to 

be built in the project in question and Registration Booklet also does not 

mention construction of any sewage treatment plan specifically for the 

project in which appellant has been allotted. The sewage treatment plant 

is to be built for the whole scheme, which is about 700 acre. The sewer 

connection of the project in question has already been connected to the 

main trunk sewer line. That construction of community 

clubhouse/community center has been completed.  

2.6 That the solar panel facility was already complete and functional, 

however due to breakage of solar panel tubes, the same became 

inoperative and the same has not been repaired and made operative.  



2.7 That it is submitted that according to letter dated 07.06.2018 issued by 

Electrical Division-II, Ghaziabad, discloses that in the project initially 

single point metering system was proposed and the pre-paid meter were 

to be installed, as such after depositing the required amount for 2900 

KVA load, was got sanctioned from the Western Zone Electric 

Transmission Corporation Ltd. That few allottees filed an appeal before 

the Electricity Regulatory Commission and got changed the decision of 

Single point Metering into multi point metering from the Chief engineer, 

Electric Transmission, Ghaziabad. Hence the contract of supply of pre-

paid meter was cancelled and the fresh sanction of load was to be taken. 

That transformer which was initially approved in the project near 

Yamuna Tower inside the building premises was to be changed and it 

was shifted outside the green belt, hence for getting the natural strength 

in the soil much time was consumed and as such the construction of 12 

transformer, 3 RMU and 4 Main L.T. Panel Plinth was delayed, 

moreover now all the work regarding installation of transformer is 

complete and meters are likely to be installed in short time by UPPCL 

and it is also pertinent to mention here that till date respondent is 

supplying electricity from connection taken in its name.  

2.8 That it is submitted that no false information was supplied to the 

appellant.  

2.9 That the construction of Clubhouse/community center is complete.  

2.10 That it is also submitted that garage means open or covered parking and 

both types of parking is available in the project and parking space 

number has also been allotted to the allottees.   

2.11 That the cost of flat mentioned is inclusive of taxes paid to the 

government and if appellant thinks that he has deposited any excess 



amount then it shall be refunded on verification of the original deposited 

receipts, on being provided by the appellant and further it is submitted 

that the building has been constructed as per the final drawing approved 

by the competent authority.  

2.12 That it is submitted that as the unit of the appellant was ready as such the 

sale deed had been executed in his name with the consent of the 

appellant.  

2.13 That the garage means open or covered parking and both types of parking 

is available in the project and parking space number has also been 

allotted to the allottees and it has also been mentioned in registration 

Booklet that open or covered parking will be provided.  

2.14 That the money has been spent in the maintenance, because allottees 

started residing in the building and as such the expenses were done to 

provide residential facilities to the allottees.  

2.15 That none of the grounds raised in the appeal substantiate any illegality 

in the order passed by the learned Tribunal.  

2.16 That present appeal challenging the impugned order dated 30.07.2018 at 

the behest of the appellants is not maintainable and is liable to be 

dismissed.  

 

3.   On pleadings of parties following issues are framed: 

(i)  Whether the project of respondent-U.P. Avas Evam Vikas 

Parishad is delayed? 

(ii)  Whether appellant is entitled to get interest for the delayed 

period, if so, what would be rate of interest? 

(iii) Whether the impugned judgment and order dated 30.07.2018 is 

liable to be set aside?   



 

4.           We heard the learned counsel for the parties and gone through the 

entire records. 

 

FINDINGS 

5. Issue No. (i) : Whether the project of respondent-U.P. Avas Evam 

Vikas Parishad is delayed? 

  To determine this issue, we perused the entire records. From the 

perusal of records, it transpires that the appellant booked a 3 B.H.K. Flat 

in Yamuna Apartment on 27.09.2014 situated at Sector-7, Sidharth Vihar 

Yojana, Ghaziabad.  

  As per Clause 4 of the Regulation booklet (Brochure) issued by the 

respondent –U.P. Avas Evam Vikas Parishad, Lucknow the possession 

of the flat in question was proposed to given to the appellant within 18 

months.  

  For perusal Clause 4 is reproduced herein below:  

 Clause 4: “The cost of the flat mentioned in Brochure(Booklet) is 
estimated cost. The expected period for completion of the flat is 
18  months. After completion of the project the final cost shall be 
determined on the basis of actual price. The inflation in price is 
possible. If there is increase in price of construction material or 
labour charges the price of property may be increased.”  

 

  In view of the above wordings the possession of the flat was to be 

delivered to the appellant till 27.03.2016. It is pertinent to mention here 

that “Final Demand Letter” was issued on 20.08.2016 and the sale deed 

of the flat in question is said to have been executed on 07.12.2016 in 

favour of appellant. But it is averment of the appellant that the sale deed 



has been executed without Completion Certificate. This averment of the 

appellant gets support from the pleadings of the respondent itself as it 

has been mentioned in para 8 of objection dated 16.07.2019 to the 

appeal that “…..initially project was only proposed to be completed 

within 18 months and was not final, but in mean time new Act came 

into force and the project was got registered under RERA Act and 

time for completion was 28.02.2019”. It clearly shows that respondent 

had not obtained Completion Certificate till 16.07.2019 (till the date of 

filing the objection to the appeal).  

  In Para 13 of the objection, the respondent has mentioned that 

“………the respondents have obtained the Completion Certificate and 

ample space is available for parking of the vehicles of the allottees. Fire 

NOC could not be obtained because fire department at the very last 

occasion, directed to fit smoke detectors and therefore,, to comply with 

the same, some time was needed……. The sewage treatment plant is to 

be built for the whole scheme, which is about 700 acre.”  

  The respondent under Para 15 of the objection to the appeal has 

mentioned that “in the project initially single point metering system was 

proposed and the pre-paid meter were to be installed, as such after 

depositing the required amount for 2900 KVA load, was got sanctioned 

from the Western Zone Electric Transmission Corporation Ltd. That few 

allottees filed an appeal before the Electricity Regulatory Commission 

and got changed the decision of Single point Metering into multi point 

metering from the Chief engineer, Electric Transmission, Ghaziabad. 

Hence the contract of supply of pre-paid meter was cancelled and the 

fresh sanction of load was to be taken. That transformer which was 

initially approved in the project near Yamuna Tower inside the building 



premises was to be changed and it was shifted outside the green belt, 

hence for getting the natural strength in the soil much time was 

consumed and as such the construction of 12 transformer, 3 RMU and 4 

Main L.T. Panel Plinth was delayed, moreover now all the work 

regarding installation of transformer is complete and meters are likely to 

be installed in short time by UPPCL and it is also pertinent to mention 

here that till date respondent is supplying electricity from connection 

taken in its name.” 

  Besides the above, it is very relevant to mention here Letter dated 

07.06.2018 which has been written by Executive Engineer, Mr. Manish 

Kumar Pathak to Executive Engineer, Nirman Khand-Pratham. This 

letter relates to information sought by appellant, Rajiv. In this letter at 

page no. 2 under point no. 2(d) it is mentioned as hereunder: 

  

 2(d) “Poornta Praman Patra Nirgat Na Ho Paney Hetu Ukta Karan Hai”. 

i.e. The above noted facts (in letter dated 07.06.2018) are reasons for not 

issuing Completion Certificate”.  

 From the above, it can be easily inferred that till 07.06.2016 Completion 

Certificate was not issued in pursuance of the provisions of the RERA 

Act, 2016. The following narration also supports this finding that 

Completion Certificate was not issued in pursuance of provisions of the 

RERA Act, 2016. 

  After possession letter dated 24.12.2016 the appellant has already 

pointed out many shortcomings in allotted flat vide letter dated 

17.02.2017 and these shortcomings also find place in the letter dated 

22.03.2017 given by Deputy Commissioner, Housing to the Executive 

Engineer, Nirman Khand-I. In these situation it can be said that 



Completion Certificate was not issued as per provisions of the Act, 2016 

before 07.06.2017.  

It is also relevant to quote here the definition of “Completion 

Certificate” as defined in section 2(q) of the Act, 2016.  

“Section 2(q) “ completion certificate” means the completion 
certificate, or such other certificate, by whatever name 
called, issued by the competent authority certifying that the 
real estate project has been developed according to the 
sanctioned plan, layout plan and specifications, as approved 
by the competent authority under the local laws.” 

 

From the above provision of Section 2(q), we come to the conclusion 

that completion certificate is essentially a certificate issued by the 

competent authority certifying that the real estate project has been 

developed according to the sanctioned plan, lay out plan and 

specifications, as approved by the competent authority under the local 

laws. 

Here, it would not be out of place to mention the provision of 

Section 4(5) of the U.P. Apartment (Promotion of Construction, 

Ownership and Maintenance) Act, 2010 which tells about – Why the 

‘Completion Certificate’ is required?  

For perusal, Section 4(5) of the Apartment Act, 2010 is 

reproduced herein below: 

“Section 4(5) : An apartment may be transferred by 
the promoter to any person only after obtaining the 
completion certificate from the prescribed sanctioning 
authority concerned as per building bye-laws. The 
completion certificate shall be obtained by promoter from 
prescribed authority [within the period specified for 
completion of the project in the development permit or the 
building permit as the case may be] Provided that if the 



construction work is not completed within the stipulated 
period, with the permission of the prescribed authority;  

Provided further that if the completion certificate is not 
issued by the prescribed sanctioning authority within three 
months of submission of the application by the promoter 
complete with all certificates and other documents required, 
the same shall be deemed to have been issued after the expiry 
of three months.  

Explanation.—For the purposes of this sub-section 
“completion” means the completion of the construction 
works of a building as a whole or the completion of an 
independent block of such building, as the case may be.   
 
Thus, we see that in view of Section 4(5) of the U.P. Apartment 

Act, 2010-an apartment may be transferred by the promoter to any 

person only after obtaining the ‘Completion Certificate’ from the 

prescribed authority as per building Bye-Laws. Meaning thereby, in 

absence of completion certificate the promoter cannot transfer an 

apartment to any person. In other words, the promoter is required to first 

obtain completion certificate and occupation certificate from the 

prescribed sanctioning authority, only thereafter sale deed (conveyance 

deed) of the Apartment/Unit/building can be executed in favour of the 

allottees. 

Occupancy Certificate; The expression ‘Occupancy Certificate’ denotes 

a certificate of occupation. It is issued by the competent authority 

permitting occupation of any building, as provided under local laws, 

which has provision for civic infrastructure such as water, sanitation and 

electricity etc.  

Section 2(zf) defines ‘occupancy certificate’ as below:- 

“2(zf) “occupancy certificate” means the occupancy 

certificate, or such other certificate by whatever name called, 



issued by the competent authority permitting occupation of any 

building, as provided under local laws, which has provision 

for civic infrastructure such as water, sanitation and 

electricity”. 

On conjoint study of the above provisions, we find that without 

Occupation Certificate and Completion Certificate lawful possession of 

the flat/unit can not be given. In the instant case the sale deed of the flat 

in question was executed on 07.12.2016 in favour of appellant Rajiv but 

without Completion Certificate, as it has been discussed above that till 

16.07.2019 respondent had not obtained Completion Certificate. As per 

clause 4 of Registration Booklet the allotted flat was to be delivered 

within 18 months i.e. till 27.03.2016 but U.P. Avas Evam Vikas Parishad 

could not obtain the Completion Certificate and Occupancy Certificate 

till 16.07.2019.   

It is very important to mention here that if completion 

certificate and occupancy certificate have been issued without 

complying the provisions of the Act, the same loses its sanctity, 

which we find in the instant case.  

In view of the above we may say that the project of the 

respondent-U.P. Avas Evam Vikas Parishad lacks several commitments 

(amenities) as per Booklet of the respondent till 16.07.2019 but the 

appellant has sought relief only considering the delayed period 

from29.03.2016 to 07.12.2016, as the sale deed was executed on 

07.12.2016 in his favour, therefore, it would not be in consonance with 

the provisions of law to travel beyond the pleadings of the appellant and 

consider the delay period beyond what has been stated by the appellant 

i.e. from 29.03.2016 to 07.12.2016.  



In this context, it is also in the interest of justice to observe that if 

still remains any structural defect in allotted flat to the appellant the 

same requires to be rectified as earliest possible. .  

  Thus, we are of the view that the project of respondent – U.P. Avas 

Evam Vikas Parishad is delayed beyond 9 months.  

 Issue No.(i) is disposed of accordingly.  

 

6. Issue No. (ii) Whether appellant is entitled to get interest for the 

delayed period, if so, what would be rate of interest? 

 

As per discussion made under Issue No.(i), it is obvious that the project 

of the respondent-U.P. Avas Evam Vikas Parishad is delayed. But the 

appellant has opted to continue with the project despite delay, and 

accordingly sale deed of the flat in question has been executed in his 

favour. Inspite of the sale deed the appellant’s right to get interest for 

delayed period as observed under Issue No.(i) survives, in view of 

Section 18(1) read with 19(4) of the Act as held by the Hon’ble Court in 

several cases as noted above.  

What would be the rate of interest? 

 In this respect the learned counsel for appellant/complainant 

submitted that appellant is entitled to get the interest at the rate of 13.5% 

per annum for the delayed period from the date of deposit as per 

provisions of Section 2(za) of the Real Estate (Regulation and 

Development) Act, 2016 because the appellant has already paid interest 

at the rate of 13.5% per annum in case of any default in payment of 

installment to the respondent.  



Before proceeding further, it is desirable to reproduce here Section 

2(za) of the Act, 2016.  

Section 2(za) reads as below:- 

“Section 2(za)-“interest” means the rate of interest payable by 

the promoter or the allottee, as the case may be. 

Explanation-For the purpose of this clause- 

(i) the rate of interest chargeable from the allottee by the 

promoter, in case of default, shall be equal to the rate of 

interest which the promoter shall be liable to pay to the allottee, 

in case of default;  

(ii) the interest payable by the promoter to the allottee shall be from 

the date the promoter received the amount or any part thereof 

till the date of amount or part thereof and interest thereon is 

refunded, and the interest payable by the allottee to the 

promoter shall be from the date of allottee defaults in payment 

to the promoter till the date it is paid”. 

In view of the afore-stated provisions demand of interest at the rate of 

13.05% by either of the parties to the Agreement i.e. either may be 

appellant or respondent cannot be said reasonable. In any interest amount 

has been paid to the respondent in case of default of any installment it is 

not proper to re-agitate the same but to determine the rate of interest, it is 

pertinent to mention here that the U.P. Government has framed "Uttar 

Pradesh Real Estate (Regulation and Development) (Agreement for 

Sale/Lease) Rules, 2018" (hereinafter referred to as Rules, 2018), wherein 

under Rule 9.2(ii) and 9.3(i), the rate of interest payable by the promoter or 

by the allottee respectively are defined in case of default by either of the 

parties. These Rules are extracted below :-  



Rule 9.2(ii) 

The Allottee shall have the option of terminating the Agreement in 

which case the Promoter shall be liable to refund the entire money 

paid by the Allottee under any head whatsoever towards the 

purchase of the apartment, along with interest at the rate equal to 

MCLR (Marginal Cost of Lending Rate) on home loan of State 

Bank of India + 1% unless provided otherwise under the Rules, 

within forty-five days of receiving the termination notice:  

Provided that where an Allottee does not intend to withdraw from 

the Project or terminate the Agreement, he shall be paid, by the 

Promoter, interest at the rate prescribed in the Rules, for every 

month of delay till the handing over of the possession of the 

Apartment/Plot, which shall be paid by the Promoter to the Allottee 

within forty-five days of it becoming due. 

 Rule 9.3 

The Allottee shall be considered under a condition of Default, on 

the occurrence of the following events : 

Rule 9.3(i) 

In case the Allottee fails to make payments for 2(two) consecutive 

demands made by the Promoter as per the Payment Plan annexed 

hereto, despite having been issued notice in that regard the Allottee 

shall be liable to pay interest to the promoter on the unpaid amount 

at the rate equal to MCLR (Marginal Cost of Lending Rate) on 

home loan of State Bank of India + 1% unless provided otherwise 



under On examination, we find that we cannot go beyond the 

aforestated  Rules-2018 as notified by the U.P. Government. 

 Moreover, in terms of the proviso to Section 18(1), it is stipulated 

that if an allottee does not intend to withdraw from the project, then 

he/she shall be paid by the promoter interest for every month of delay, 

till the handing over of the possession, at such rate as may be prescribed. 

 Now, in the light of the above mentioned Rules of 2018, we can say that 

the simple rate of interest at MCLR+1 percent balances the equities for both 

sides- allottee and builder and is in line with the word and spirit of the Act 

and can be taken as “interest at such rate as may be prescribed” as 

mentioned in Sections 12,18 and 19(4) of the Act, till the rate of interest for 

the purpose is notified/prescribed by the State Government.  

 Thus, in view of "Uttar Pradesh Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules, 2018", it would be just to 

award rate of interest MCLR+1% per annum from the date of deposit, and 

it is also clarified that MCLR from the date of deposit of respective amount 

should be considered for this purpose. Hence, the demand of 13.5% interest 

per annum by appellant is not justifiable in any way. 

7. Issue No.(iii) : Whether the impugned judgment and order dated 

30.07.2018 is liable to be set aside?   

 

In the light of afore-stated discussion, we are of the view that the 

impugned judgment and order dated 30.07.2018 passed by the learned 

Regulatory Authority is not sustainable in the eyes of law. Therefore, it 

deserves to be set aside.  



ORDER 

 

 The impugned judgment and order dated 30.07.2018 is set aside. 

  

 The respondent-U.P. Avas Evam Vikas Parishad, Lucknow is directed 

to pay the interest on the entire deposited amount by the appellant at the 

rate of MCLR+1% per annum to the appellant for the delayed period from 

29.03.2016 to 07.12.2016.  

 

The respondent is further directed to rectify the structural defects, as 

per terms of Registration Booklet, if any, brought to the notice of the 

respondent, in the allotted flat of appellant within 4 (four) months. 

 Non-compliance of the order shall be executable by the U.P. Real 

Estate Regulatory Authority as per provisions of the RERA Act, 2016. 

 

 No order as to cost.  

 
 
 

        (K.K. Jain)                             (T.B. Singh) 
Dec.08, 2022                Technical Member                                    Judicial Member  
Vks                              U.P. Real Estate       U.P. Real Estate  
               Appellate Tribunal, Indira Bhawan,               Appellate Tribunal, Indira Bhawan,                    
                                    Lucknow                Lucknow 
 
 Judgment, signed, dated and pronounced in the open Court.  
 
 
 
     

        (K.K. Jain)                             (T.B. Singh) 
Dec.08, 2022                Technical Member                                    Judicial Member  
Vks                              U.P. Real Estate       U.P. Real Estate  



               Appellate Tribunal, Indira Bhawan,               Appellate Tribunal, Indira Bhawan,                    
                                    Lucknow             Lucknow 

 

(K.K. Jain)                           (T.B. Singh) 

Dated: 08.12.2022 
VIJAYKUMAR 


