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1. The above mentioned appeal namely, Appeal Nos. 578 of 2019 and 693 of
2021 have been preferred against the same judgment and order dated
05.08.2019 passed by the U.P. Regulatory Authority, Lucknow (in short
‘Regulatory Authority’) in Complaint No. 2201932405 (Shashank Sinha and
Another vs. M/s IITL Nimbus The Express Park View).



Vide impugned judgment and order dated 05.08.2019 the learned
Authority has observed as follows:

(a) The opposite party- M/s IITL Nimbus The Express Park View, Greater
Noida is directed to complete the flat and hand over its possession in
habitable condition to the Appellant, as earliest possible after receiving
the balance dues.

(b) The opposite party/builder is further directed to make payment of
compensation/penalty as per the terms of BBA for the delayed period upto
30.04.2016.

(c) The opposite party is directed to pay the interest at the rate of MCLR+1% per
annum on amount deposited by the claimant from 01.05.2016 till the date of
obtaining the Occupancy Certificate (i.e. till 27.08.2018).

(d) If there is any outstanding dues of the opposite party that shall be adjusted
from the amount of interest payable to the complainant/allottee.

(e) It 1s further directed that if the complainant has made any default in making
payment of any installment to the opposite party the same rate of interest (i.e.
MCLR+1% per annum) shall be charged from the complainant by the
opposite party.

(f) The opposite party is also directed to produce additional evidence regarding
additional demand of amount.

(g) If the opposite party fails to comply with the order within 45 days from the
date of order, the complainant is at liberty to move an application before the
Real Estate Regulatory Authority for execution.

(h) Non-compliance of the order shall be punishable under Section 63 of the

RERA Act, 2016 as well as under other relevant provisions of law.

Being aggrieved by the above mentioned order (i.e. impugned order) the instant

appeal Nos. 578/2019 and 693/2021 have been preferred.



1.1

1.2

1.3

In both the appeals, the facts are same and the impugned judgment and
order is the same hence for convenience both the appeals are consolidated and
the Appeal No. 578 of 2019 will be the leading case.

Appeal No. 693 of 2021 is Cross Appeal of Appeal No. 578 of 2021.

The facts of the complaint according to Appellant-M/s IITL Nimbus, The

Express Park View in brief, are as follows:-
That in pursuance of an Application Form submitted by the
Respondent/complainant on 25.09.2015 a residential Flat No. 1-906, 9"
Floor, Tower-I, having super area of 1494 sq. ft (138.79 sq. Mtr.) and
consisting three bedrooms including Master Bedroom, Living/Dining Area,
three toilets, kitchen and balconies, was booked in the project named as
‘the Express Park View” Greater Noida, after depositing booking amount
of Rs.4,95,000/-. The apartment/flat allotted to the Respondent was located
in Phase-I of the project. The Respondent chose subvention plan for
payment of installments.

As per the “Note” read with Clause 17 mentioned in the application
Form the Respondent/applicant was clearly informed that the total price of
the Unit did not include any taxes, fee levies, stamp duty, registration and
incidental charges as well as expenses for execution of lease deed and the
same shall be borne and paid by the allottee to the firm in addition to the
total price.

That in pursuance of deposit of booking amount, a provisional allotment
letter dated 26.09.2015 was issued to the Respondent.

That vide letter dated 26.09.2015, the Respondent was informed that in
case of delay in intimation of offer of possession beyond the scheduled
time mentioned in the BBA, the Pre-EMI would be paid by the Appellant

till intimation of offer of possession.



1.4

That a builder-buyer Agreement (hereinafter referred as BBA) was
executed between the Appellant and the Respondents forming part of the
allotment letter.

Clause 1 of the BBA provides for definitions. In the said clause, Force
Majeure was defined to mean any event or a combination of events or
circumstances beyond the control of the developer which cannot, either by
exercise of reasonable diligence, or despite the exercise of reasonable
diligence and adoption of reasonable precaution and/or alternative
measures, be prevented or caused to be prevented, and which adversely
affects the developer’s ability to perform its obligations under the
agreement, and shall include but not be limited to.

(vi) the promulgation of, or amendment in any law, rules or regulations or
the issue of any injunction, court order or direction from any Governmental
authority that prevents or restricts the developer from complying with any
or all the terms and conditions as agreed in this agreement.

(vil) any legislation, order or rule or regulation made or issued by the
Government or any other authority or if any competent authority
refuses/delays/withholds the grant of necessary approvals for the project or
if any matters, issues relating to such approvals are permissions, notices,
notifications by the competent authority become the subject matter of the

any suit/writ before a competent court or for any other reason whatsoever.

Clause 3.14 of the BBA provides that if anytime thereafter any statutory
demand or levies are imposed by the authorities or imposition of any taxes
like sales tax, VAT or other taxes by the Central or the State Government

shall be borne and paid by the allottee and shall be charged additionally on



the sale price, proportionate to the area of the apartment, as and when

demanded by the Developer.

Clause 4 of the BBA provides for completion of building, delay and
penalty.

Clause 4.1 of the BBA provides that the construction of the residential
units in Tower-I of Phase-1 of the project was likely to be completed upto
October, 2017 and shall be subject to force majeure and circumstances
beyond the control of the developer, and any restraints/restrictions from

any Courts/authorities.

Clause 4.3 of the BBA provides that in case the possession of the
residential units in Tower-I of Phase-1 is not offered to the buyer till
October 2017 or up to extended period of six months, subject to force
majeure and circumstances as mentioned in this agreement, the buyer shall
be entitled to receive compensation at the rate of Rs.5/- per square ft. of the
super area of the unit per month from the period of the delay after extended

period and no other compensation of any kind was payable.

Clause 4.10 of the BBA provides that the buyer understood that the
external or peripheral services such as trunk water and sever lines, storm
water drains, roads, electricity horticulture etc. all to be provided by the

concerned government authorities to the periphery of the project complex.

Clause 4.13 of the BBA provides that the allottee agreed that the
company/Appellant shall not be liable to perform all or any of its



obligations during the subsistence of Force Majeure conditions and the time
period required for performance of its obligations shall be extended in
proportion to the period of Force Majeure conditions which could even

result in keeping the project in abeyance or terminating or abandoning it.

Clause 5 of the BBA provides for delivery of possession of the apartment.

Clause 5.2 of the BBA provides for payment of holding over charges at the
rate of Rs.5/- per sq. ft. by the buyer if it does not take the possession of the
unit after receipt of final call notice by the developer and fails to clear his
account in addition to the liability to pay interest to the developer on the

outstanding amount and other consequences of default of payment.

Clause 5.3 of the BBA provides that the buyer was in agreement upon the
fact that the apartment would be deemed to be complete and fit for
habitation if temporary occupancy/completion certificate or architect
certificate is issued for the complex, irrespective of the fact that the other

apartments in the complex/project complex have been completed or not.

Clause 7.7 of the BBA provides that the cost of the apartment was
inclusive of electrical wiring, switches in all the rooms, toilets, kitchen,
ceiling light fitting in common passage, balconies in each apartment and
fire fighting equipments. However, the cost of prepaid electronic meters
shall be got installed by the allottee through Developer on the cost of

allottee.

Clause 9 provides for events of default.



1.5
1.6

1.7

(a) Failure to make payments within the time as stipulated in the payment
plan/Annexure-1 and Annexure-2 and failure to pay stamp duty, legal
charges, registration and any incidental charges, any increase in the
security deposit including but not limited to maintenance of security
deposit any other charge, deposits, fee, taxes etc. as the case may be,
notified by the developer to the buyer and other default of similar
nature.

(b) Failure to perform his obligations.

(c) Failure to take possession of the apartment within the time as stipulated
by the developer.

(f) Failure to execute sub-lease deed/conveyance deed within the time

stipulated by the Company.

Clause 11.13 provides for adjudication of disputes through arbitration.

That for the purposes of availing loan, the Respondent entered into a
tripartite agreement dated 05.11.2015 between Appellant, Respondent and
M/s PNB Housing Finance Limited. Under the terms of the agreement, the
liability of builder was limited to the period mentioned in Schedule-I i.e.
for a period of 12 moths.

That the Appellant had commenced the construction of the project in
accordance with the schedule so that the same may be completed as per the
terms of the BBA. The Appellant was determined to complete the project
and hand over the possession of the flat/unit to the allottee/Respondent
within the stipulated time of the agreement. However, due to certain factors
as such farmers agitation, directions issued by National Green Tribunal

etc., which were beyond the control of the Appellant and became a



1.8

1.9

hindrance in timely completion of the project. It is pertinent to mention
here that at the time of booking of the flat of the Respondent, the
construction of the project was in progress at appropriate pace despite there
being substantial hindrances.

That pursuant to order dated 11.01.2013 passed in application no. 59 of
2011(Vikrant Kumar Tongad vs. Union of India and others), the National
Green Tribunal, New Delhi, the extraction of underground water for the
purposes of construction activities by the builders was restrained.
Consequently, a public notice dated 16.01.2013 was published by the
Central Ground Water Authority constituted under the Ministry of Water
Resources thereby restraining all the builders in Noida and Greater Noida
from extracting any quantity of underground water for the purposes of
construction or otherwise the location of the interim order by the National
Greet Tribunal.

That passing of the interim order by the National Green Tribunal adversely
affected the construction progress at the site. However, subsequently the
Appellants were provided STP water by the development authority for the
purposes of completing the construction of the project. As per the
procedure evolved, the builders were required to submit charges for
issuance of STP water with the authority and thereafter, the water was
released to the builder for its consumption. Upon several occasions, despite
submission and deposition of charges for release of water, it would take
days to actually receive the water by the authority which had also adversely
affected the progress of the construction. It is pertinent to mention here that
the STP Water issued by the authority could only be utilized for the

purposes of construction and for no other purposes.



1.10 That again vide interim order dated 01.10.2013/28.10.2013 passed by

1.11

National Green Tribunal in Application No. 158 of 2013 (Amit Kumar vs.
Union of India & others), the entire construction activity within 10 Km
radius from protected area of Okhla Bird Sanctuary was restrained. In the
garb of the said order, the construction activity at the site was completely
stopped by the Noida Authority & District Administration. The interim
order was subsequently modified and it permitted the construction of the
projects which were in progress. However, the respective State Authorities
continued to create hindrance in the construction work of the project. Vide
judgment and order dated 03.04.2014, the said Application No. 158 02013
was finally decided by the National Green Tribunal but the interim order
passed by the Tribunal was continued in its operation till the issuance of
appropriate notification dated 19.08.2015 issued under the Environment
(Protection) Act, 1986 by the Ministry of Environment and Forest thereby
reducing the area of the bird sanctuary to 1.27 Km.

That the repeated orders passed by the National Green Tribunal in said
matters relating to construction activities in the region of Noida and Greater
Noida adversely affected the construction progress of the project of the
Appellant. The orders passed by the National Green Tribunal were actually
created a blanket ban on the construction activities in the entire area. Even
after modification and clarification of its orders by the Tribunal, the
construction activities could not reach the required pace so that they could
be completed within the stipulated time on account of miscommunication
of the orders passed by the National Green Tribunal to the respective State
authorities. The said orders also affected the issuance of completion
certificates with respect to the other towers of Phase-1 whose construction

had already completed. It is pertinent to clarify that the Appellant remained
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1.13

1.14

1.15

1.16

sincere and committed to complete the construction of the project so that
the same may be allotted to the buyers/allottees as expeditiously as
possible.

That apart from the above mentioned orders, non-payment of installments
in a timely manner by the allottees also affects the construction progress of
the project. It is stated that almost 30-40 percent of the allottees commit
default in payment of monthly installments which adversely affects the
flow of funds required to maintain the progress of construction of the
project without there being any fault of the builder/Appellant.

That in terms of the tripartite agreement, the Appellant made the payment
of Pre-EMI’s in favour of Respondent between the period of 23.01.2017 to
28.02.2018 without any fault. Moreover, the TDS wherever deducted, was
timely deposited with the income tax authorities.

That vide letter dated 22.01.2018 the Greater Noida Industrial
Development Authority after conducting the inspection of the premises,
granted “Temporary Occupancy Certificate” to the Appellant.

That vide letter dated 21.02.2018 the Appellant issued the offer of
possession to the Respondent along with final demand letter dated
21.02.2018 requiring him to deposit an amount of Rs.9,17,332/-, as final
payment except expenses relating to execution of sub-lease deed.

That despite receipt of complete information and details regarding
outstanding amount, the Respondent did not chose to deposit the
outstanding dues. As required by the Respondent, necessary information
was provided and frivolous objections were raised to the offer of
possession made by the Appellant. The Appellant also apprised the
Respondent vide his email dated 02.06.2018 and 27.08.2018 that in
pursuance of Temporary Occupancy Certificate granted by the Authority,



1.17

1.18

1.19

1.20

several allotees have started taking possession in the property and were
depositing their outstanding amounts. However, the Respondent refused to
make the payment of the outstanding amount and to take the possession of
the apartment vide his email dated 03.07.2018 and 12.07.20218. It is
further stated that the Respondent also made several false and frivolous
complaints to the various authorities without understanding the situation
and facts.

That vide letter dated 27.08.2018,the Greater Noida Authority granted the
Occupancy Certificate to the Appellant with respect to Tower-I in which
the flat of the Respondent was situated. The Respondent was made aware
of the issuance of the occupancy certificate through telephonic
conversation. However, no response was given.

That in pursuance of request of the Respondent made vide email dated
28.09.2018 , the copy of the occupancy certificate was sent to him vide
email dated 29.09.2018.

That vide letter dated 06.10.2018 again the demand was raised from the
Respondent and he was requested to make the payment of outstanding dues
for the purposes of further processing. However, no response was given.
Again vide email dated 09.10.2018, the Respondent was apprised that the
demand raised against him would remain the same and he was requested to
visit the office for any clarifications. Vide email dated 10.10.2018, the
Respondent asked to provide the separate details of the demands made by
the Appellant and vide email dated 15.10.2018, the Respondent disputed
the said demands.

That it appears that instead of approaching the office of the Appellant, the

Respondent went to the project site for seeking the clarification of
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1.23

1.24

1.25

1.26

1.27

demanded dues vide email dated 22.10.2018, the Respondent apprised
about his alleged visit and made false and frivolous allegations.

That vide email dated 25.10.2018, the Appellant replied the email dated
22.10.2018 and informed the Respondent that more than 80% allottees had
cleared their payment and about 150 persons had taken their possession.
Common area maintenance charges were mandatorily payable for running
the society and without clearance of dues, the possession of the flat cannot
be given.

That prior to institution of proceedings before the RERA, several emails
were exchanged between the Appellant and Respondent.

That vide letter dated 22.11.2018, the Respondent was again requested to
deposit the amount of Rs.2,68,800/- for the purposes of execution of sub-
lease deed. However, the letter has also not been complied by the
Respondent.

That when the Respondent did not turn up to deposit the amount and
execute the sub-lease deed, the applicant sent a legal notice dated
07.01.2019 to the Respondent to deposit an amount of Rs.9,17,519/- along
with penal interest and late payment charges within a period of fifteen days.
That admittedly, despite receipt of the final demand notice dated
21.02.2018 and conducting inspection of apartment for the purposes of
taking possession the Respondent did not make the payment of the final
demand so that the finishing of the apartment could be finalized.

That through an undated reply, the Respondent submitted his reply to the
legal notice dated 07.01.2019 and made false and illegal allegations.

That instead of complying with the term of the offer for possession and for
depositing the expenses towards execution of sub-lease deed, the

Respondent preferred a complaint before the learned Real Estate



1.28
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Regulatory Authority on 25.02.2019 indicating false facts and seeking
various reliefs. It is pertinent to state that the Respondent falsely indicated
the details of deposited amount, date of completion of construction and
occupancy certificate.

That the Appellant appeared before the learned Regulatory Authority and
filed its reply on 20.05.2019.it was categorically stated that the construction
of towers had been completed and occupancy certificates of the said tower
has also been obtained by the Greater Noida Authority, the construction
work of Tower-I in which the flat of the Respondent was situated had
already been completed and occupancy certificate has also been issued. The
Appellant had also offered possession to the Respondent and subject to
clearance of dues by the Respondent; that the construction activity of the
project were delayed on account of the interim orders passed by the
National Green Tribunal, farmers agitation and challenge to the acquisition
of land, scarcity of STP water and delay in supply of STP water from the
Noida Authority which were beyond the control of the Appellant and that
there was no deliberate delay in completing the construction of the flat. It
was also stated that the Respondent had raised false and frivolous
allegations in his complaint which were bereft of merits and against the
records and BBA. After receipt of completion certificate, the Respondent
was offered possession but he did not chose to take it. Moreover, he did not
pay the charges required for execution of sub lease deed. The Respondent
was liable to pay the GST and other admissible charges.

That during the pendency of the complaint, the Appellant also provided the
explanation of bifurcation of charges indicated in the final demand letter

and also indicated the reasons and relevant clauses.
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1.31

1.32

1.33

That vide judgment and order dated 05.09.2019 (wrongly transcribed as
05.08.2018), the complaint was allowed. However, the Hon’ble Authority
without considering the reply of the Appellant directed the Appellant to
hand over the possession of the apartment along with a direction to make
the payment of interest @ MCLR+1% on the deposited amount from
01.05.2016 without considering the fact that as per Clause 4.1 of the BBA,
the possession of the Flat was likely to be given by October, 2017.
Apparently, no liability could have been fastened upon the Appellant for
the period of currency of the BBA. The penal interest payable by the
Respondent was also modified to MCLR+1%. It is stated that the impugned
order is illegal on its face as none of contentions raised by the Appellant
had been considered by the Authority while passing the impugned order.
That vide email dated 07.09.2019, the Appellant was sent an email from the
Authority indicating that the appeal has been disposed of on 28.08.2019
and the order has been uploaded on portal. However, after checking the
order on the website, it was found that the complaint was adjudicated on
05.08.2019 (wrongly indicated as 05.08.2018).

That after perusing the order dated 05.08.2019 (wrongly transcribed as
05.08.2018), it transpired that the date of disposal of the case was indicated
as 05.08.2018. As such, an application for correction of date of order was
moved before the learned Authority. Vide order dated 20.09.2019 the
application was allowed and the date of order has been corrected.

That despite the fact that Appellant indicated the facts due to which the
construction of the project was delayed and furnished his undertaking to
hand over the possession of the flat of the Respondent, the learned
authority without applying its mind to the facts and circumstances of the

case, passed the impugned order in an illegal and arbitrary manner.



1.34

1.35

That it is further stated that the learned authority failed to indicate any
reason for passing the order relating to payment of compensation to the
Respondent from a date which was wholly relevant in view of facts and
circumstances of the case. Moreover, no reason was indicated as to award
exorbitant interest at the rate of MCLR+1% per annum to the Respondent
from 01.05.2016 especially in view of the fact apparently, Section 18 of the
Act, 2016 became enforceable only after 19.04.2017. As such, a complaint
seeking refund and compensation for alleged default could only be
instituted after the enforcement of the said provision. It is settled
proposition of law that the provisions of the Act, 2016 are prospective in
nature and do not have any retrospective or retroactive operation. It is
further stated that in the absence of any cogent reasons being present in the
impugned order, the said finding and consequent direction is completely
unsustainable.

That the impugned order dated 05.08.2019 has been passed in stark
violation of the provisions contained in Section 71 of the Act, 2016
wherein, the power to impose or award compensation under Sections
12,14,18 and 19 of the Act, 2016 can only be exercised by a judicial officer
and not by any other officer. As such the order passed by the learned
Authority is wholly without jurisdiction and is unsustainable. It is further
submitted that the question with regard to award of compensation by the
Authority is no more res integra and in view of judgment dated rendered by
Hon’ble High Court of Bombay in Writ Petition No. 2737 of 2017 (Neel
Kamal realtors Subarban Pvt. Ltd. vs. Union of India), the order passed by
the learned Authority in the present case imposing compensation upon the

Appellant is completely unsustainable and is liable to be set aside.
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That for granting compensation under Section 18 of the Act, 2016, the
learned Authority/Adjudicating officer was required to record and the
demand evidence in view of the provision contained in Section 71(3) of the
Act, 2016 however, neither any direction in this regard was passed nor such
power was exercised and the impugned order was passed in an hurried and
cryptic manner.

That the Act, 2016 stipulates that while awarding compensation under
Section 71, the factors mentioned under Section 72 of the Act, 2016 are
required to be considered, however, apparently, no such factors have been
considered while passing the impugned order.

That the learned Authority failed to take into consideration that in view of
the facts and circumstances of the case, since the allottee did not propose to
withdraw from the project as such the case was covered under the proviso
of section 18 of the Act, 2016. As such, the Respondent was entitled only
for the compensation/holding over charges, if any, mentioned in Clause 4.4
of the terms and conditions of the agreement and not otherwise.

That a perusal of the complaint would itself indicate that the Respondent/
complainant had claimed vague reliefs which could not have been granted
in the absence of any supporting evidence.

That the learned Authority failed to consider that the Appellant had
completed the construction of the project and was willing to handover the
possession of the flat to the Respondent but only on account of Force
Majeure conditions and circumstances beyond the control of the Appellant,
the possession of the flat could not be handed over to the Appellant within
time.

That it is Regulatory Authority failed to consider that the Appellant, even

prior to institution of complaint before the authority had offered the
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possession of flat to the Respondent and had also expressed his willingness
to execute the sub-lease deed. However, on account of his own volition, the
Respondent did not choose to take the possession of the flat and instead,
had adopted dilatory tactics to extort money from the Appellant. It is
pertinent to mention here that despite lapse of about 1 month from having
the knowledge of the date of impugned order dated 05.08.2019, the
Respondent did not choose to settle the issue of deposition of outstanding
amount for taking the possession of the flat.

That while awarding compensation, the learned Authority failed to consider
that the Appellant had regularly paid EMI’s of the Respondent between
23.01.2017 till 28.02.2018 which burden was not held by the Respondent.
That the learned Regulatory Authority failed to consider that the act of the
Respondent is in clear violation of Section 19(1) of the Act, 2016.
Moreover in terms of Clause 5.2 of the BBA,in case of failure on the part
of the buyer/allottee to take possession of the flat and remission of demand
within the stipulated period enables the developer to claim holding over
charges upon the said flat at the rate of Rs.5/- per square foot for the period
of delay along with interest as may be applicable. The act of the
Respondent in not making the payment of the amount demanded by the
Appellant and in not taking the possession of the flat amounts to an event
of default as contemplated in clause 9 of the BBA. Moreover, in terms of
the impugned order, the Appellant is entitled to levy interest @of
MCLR+1% from the Respondent.

That it is stated that the Appellant or other builders while developing the
project, are dependent upon the funds received by the allottees of the flats.
In the absence of the smooth flow of the funds, the construction progress of

the project gets adversely hampered. In the case of present nature where
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there are multiple allottees in several towers of the project, if certain
allottee chooses not to make the payment of the installments, the same has
drastic effect upon the time schedule of the completion of project. A default
made by 10% of the allottees adversely affects the interest of 90% of the
allottees. It must be understood that the answering Respondent entails
several liabilities during the course of development of any project, which of
course is dependent upon the funds received by the allottees. Pursuant to
the enforcement of Act, 2016 several complaints had been filed by the
allottees indicating non-completion of project within the stipulated time,
however, the fact regarding non-deposition of installments by the allottees
remains unheeded and requires consideration of this Hon’ble Tribunal.

That despite noticing the purpose of the Act, 2016 to protect and promote
the interest of he consumers as well as promoters, the learned authority
passed an order against its own observations.

That the complaint of the Respondent was not maintainable at the time of
institution of the said complaint as the Respondent was himself in default at
the said time. It is further stated that despite lapse of substantial period of
time from the passing of the order passed by the learned authority, the
Respondent has not chosen to claim the possession of the flat.

That the Appellant has authorized Sri Lalit Agarwal and Sri Virendra
Kumar to appear and contest the proceedings on behalf of the Appellant.

In view of the facts mentioned above, the Appellant prays for the relief

on the following grounds:

GROUNDS of Appeal No. 578 of 2019




A. Because the learned Authority failed to indicate any reason for passing
the order relating to payment of compensation to the Respondent.
Moreover, no reason was indicated as to award exorbitant interest at the
rate of MCLR+1% per annum to the Respondent especially in view of
the fact that apparently Section 18of the Act, 2016 became enforceable
only after 19.04.2017. As such, a complaint seeking refund and
compensation for alleged default could only be instituted after the
enforcement of the said provision. It is settled proposition of law that
the provisions of the Act 2016 are prospective in nature and do not have
any retrospective or retroactive operation. It is further stated that in the
absence of any cogent reasons being present in the impugned order, the
said finding and consequent direction is completely unsustainable.

B. Because the impugned order dated 05.08.2019 has been passed in stark
violation of the provisions contained in Section 71 of the Act, 2016,
wherein, the power to impose or award compensation under Section 12,
14, 18 and 19 of the Act, 2016 can only be exercised by a judicial
officer and not by any other officer. As such, the order passed by the
learned Authority is wholly without jurisdiction and is unsustainable.

C. Because in order to grant compensation under Section 18 of the Act,
2016, the learned Authority/Adjudicating Officer was required to record
and the demand evidence in view of the provision contained in Sections
71(3) of the Act 2016, however, neither any direction in this regard was
passed nor such power was exercised and the impugned order was
passed in an hurried and cryptic manner.

D. Because the Act, 2016 stipulates that while awarding compensation

under Section 71, the factors mentioned under Section 72 of the Act,



2016 are required to be considered, however, apparently, no such factors
have been considered while passing the impugned order.

. Because the learned Authority without considering the reply of the
Appellant directed the Appellant to hand over the possession of the
apartment along with a direction to make the payment of interest @
MCLR+1% on the deposited amount from 01.05.2016 without
considering the fact that as per Clause 4.1 of the BBA, the possession of
the flat was likely to be given in October, 2017. Apparently, no liability
could have been fastened upon the Appellant for the period of currency
of the BBA.

. Because a perusal of the complaint would itself indicate that the
Respondent complainant had claimed vague reliefs which could not
have been granted in the absence of any supporting evidence.

. Because if the order passed by the learned Authority is accepted in toto
then the same will have drastic effect upon the Appellant and will inflict
Irreparable loss and injury.

. Because the learned Authority failed to consider that the Appellant had
completed the construction of the project and had offered to hand over
the possession of the flat to the Respondent but only on account of force
majeure conditions and circumstances beyond the control of the
Appellant, the possession of the flat could not be handed over to the
Appellant.

. Because the Regulatory Authority failed to consider that the Appellant,
even prior to institution of complaint before the authority had offered
the possession of the flat to the Respondent. However, on account of his
own volition, the Respondent did not choose to take the possession of

the flat and instead, insisted for refund of money. It is pertinent to



mention here that despite lapse of about more than one and a half year
from the date of offer of possession and about one year from the date of
intimation to deposit requisite stamp duty i.e. 22.11.2018, the
Respondent has not chosen to approach the Appellant for deposit of
remaining outstanding amount and for taking the possession of the flat.

J. Because the learned Regulatory Authority failed to consider that the act
of the Respondent is in clear violation of Section 19(10) of the Act,
2016. Moreover, in terms of Clause 5.2 of the BBA, in case of failure on
the part of the buyer/allottee to take possession of the flat and remission
of demand within the stipulated period enables the developer to claim
holding over charges upon the said flat at the rate of Rs.5/- square foot
for the period of delay along with interest as may be applicable. The act
of the Respondent in not making the payment of the amount demanded
by the Appellant and in not taking the possession of the flat amounts to
an event of default as contemplated in clause 9 of the BBA.

K. Because the order dated 05.08.2019 passed by the learned Authority is
illegal, arbitrary and bereft of reasons.

L. Because the impugned order is based on conjectures and surmises and
as such, is liable to be set aside.

M. Because the learned Authority failed to consider that the Respondent
had himself committed default in payment of installments and concealed
the fact of her own default in making the payment of instalment to the
Appellant which adversely affected the progress of construction of
apartment. It is further submitted that the since the allottee did not
approach the learned Authority with clean hands, as such, the complaint

itself was not maintainable and was liable to be dismissed. Apparently,



the impugned order has been obtained by committing fraud upon the

Authority and as such, the same is liable to be set aside.

PRAYER in Appeal No. 578 of 2019

It is, therefore, prayed that the part of the order dated 05.08.2019 passed
by Real Estate Regulatory Regional Bench, Gautam Budh Nagar, in
Complaint No. 2201932405 (Shashank Sinha vs. IITL-Nimbus, The
Express Park View) through which the learned Authority has directed
the Appellant to make the payment of compensation and its adjustment
against the outstanding dues, may be set aside and appeal be allowed in
favour of the Appellant, in the interest of justice.

Such other relief which this Hon’ble Tribunal deems fit and proper in

the facts and circumstances of the case.

1.48 The Respondent—Shashank Sinha did not prefer to file reply to the
above stated Appeal No. 578/2019 but he wished to submit oral
submission, in this regard. He further submitted that he has also filed a
Cross Appeal No. 693/2021 against the same judgment and order dated
05.09.2018 and this Cross Appeal should be decided simultaneously
along with Appeal No. 578 of 2019.

CROSS APPEAL NO. 693 OF 2021
This Cross appeal No. 693/2021 has been filed by the

Appellant/complainant, Shashank Sinha (Respondent in Appeal No. 578 of
2019) with the following submissions:-
The brief facts giving rise to this Cross Appeal No. 693 of 2021 is as

follows:



1.49 That the Respondent is a Builder who had published a Scheme, which was

1.50

1.51

1.52

1.53

1.54

1.55

widely circulated in the newspapers stating therein that they are planning to
develop a multi-storey residential Complex in Greater Noida at Plot No. GH-
03[CHI-V], named as “The Express Park View-1I".

That the Appellant, applied for a 3-Bedrooms Flat in the above-mentioned
Scheme and the value of the Flat (BSP) was Rs.47,80,800/-.

That the Appellant, thereafter, deposited an amount of Rs.5.00 Lakh as
advance and in lieu thereof, the Respondent allotted a Flat No. 906 in
Tower-J and thereafter, an Agreement was executed between the parties on
27.10.2015, by which the Respondent promised that they will complete the
construction before October, 2017 and will hand over the possession to the
allottee.

That there were several mode of payment Schemes floated by the
Respondent, in which the Appellant opted the scheme of subvention. As per

that scheme the total amount of the Flat was taken in advance by the Builder

and in lieu thereof, the builder takes the responsibility to pay the interest of
the loan, sanctioned by the bank on behalf of allottee.

That therefore, the Respondent also entered into a Tripartite Agreement with
the Appellant and bank who has financed in this reference to the Appellant.
That as per Tripartite Agreement, the bank has paid Rs.40 Lakh in advance
to the Respondent on behalf of Appellant.

That by the above Tripartite Agreement dated 05.11.2015, the Respondent
has taken the responsibility to pay the monthly interest regularly to the bank

until the possession is handed over to the Appellant.



1.56

1.57

1.58

1.59

1.60

1.61

1.62

1.63

That the Respondent started payment of interest [Rs.28,000/- per month] to
the bank directly till November, 2016 and thereafter they have not paid any
interest to the bank.

That on the other hand the bank compelled the Appellant to pay the interest,
and as it was the first responsibility of the loanee, therefore, the Appellant
was compelled to pay the interest to the bank.

That the Project of the Respondent was being bitterly delayed and therefore,
after a lot of hue and cry, the Respondent took responsibility to pay the
interest till the actual possession is handed over to the allottees.

That the Respondent after about a year, transferred the amount of interest in
the account of Appellant, but has deducted the TDS from it.

That the TDS was deducted only because the Respondent has failed to
discharge his responsibility to pay the interest directly to the bank.

That the Respondent in the meantime has given a notice to the Appellant on
21.02.2018 and called him to take the possession of the flat. However,
neither the building was completed for habitence nor any completion
certificate was issued by the Greater Noida Authority in this reference.
Therefore, after complaint to GNOIDA the Respondent was forced to
withdraw the said “call Notice”.

That the Respondent, thereafter once again, issued a letter on 22.11.2018 and
claimed that it should be treated as possession notice and it was mentioned in
the letter that they have procured completion certificate from the Greater
Noida Authority.

That the building was virtually not completed and, therefore, the Appellant
demanded a joint inspection of the building, which was done in the month of

December, 2018 in which the entire outer premises were found undeveloped



1.64

1.65

1.66

and neither the Club, Park, Green Area and Parking were ready for use
nor there was any fitting of mandatory security appliances.

That in the inside of the flat also neither the windows and doors were
fixed nor there was any electric wiring or switch board affixed. Moreso,
the sanitary systems were also not fixed in the bathrooms. In fact, there
was only one door fixed in the flat, which was being used for entrance.
That the Appellant then reported it in writing to the Respondent, who
promised that the same would be completed within a month or two, but no
any construction or development was done in the building as well as in the
flat. Therefore, the Appellant preferred a complaint before the Real Estate
Regulatory Authority (RERA).

That the Respondent did not submit any factual reply regarding the
completion status of the flat, but has repeatedly insisted that they have
procured the completion certificate from the authorities, therefore, the
allottees are bound either to take possession or to pay the holding charges.
Moreso, they have also demanded some arbitrary amount, which was never

the part of the allotment letter/Agreement of the Sale.

That on the basis of pleadings of the parties, 4 questions have been raised
for adjudication before RERA, which are mentioned here as under:-

(I)  Whether the allottee is responsible to pay any other amount as now
claimed by the builder which was beyond the descriptions
mentioned in the BBA?

(IT)  What is the actual amount required to the paid by the allottee as per
BBA, for getting the sale deed registered in his favour?



2.1

2.2

2.3

24

2.5

(IT) Whether the Respondent can compel the allottee to take possession
of the Flat on the behest of completion certificate issued by the
authority even if the Flat is neither complete nor habitable?

(IV) Up to what time the Respondent is responsible to reimburse the
interest of loan granted by the bank under the subvention scheme
and received by the Builder?

That during the pendency of the matter before the RERA, the counsel of the
Respondent promised to the respected Member of the RERA that they will
complete the building within one month, however, they betrayed with their
promise.

That in the above circumstances, the Appellant again visited the Flat on
30.06.2019 in presence of the representative of the Respondent and took
photographs of the incomplete flat, which was in no condition, was
habitable.

That the Appellant also submitted a written argument before the RERA on
05.08.2019. The RERA heard and reserved the judgment and pronounced it
on 28.08.2019, although the date mentioned in the judgment was
05.08.2018.

That it is pertinent to state that the impugned order dated 05/28.08.2019 is
being challenged by way of this appeal, however, the Respondents namely
M/s IITL Nimbus, has also challenged the same order by way of appeal No.
578/2019 (M/s IITL Nimbus vs. Shashank Sinha and Other), which is listed
for 03.01.2020. All relevant documents required for considering the appeal
has been filed along with that appeal. Wherefore this appeal may be tied up
with Appeal No. 278/2019 referred herein above.

That the learned Member of the RERA, completely ignored the facts

submitted before them, did not consider any of the points and has written



that the application of the complainant is allowed/decreed but in fact no
any appropriate relief as sought in the complaint was granted to the

Appellant. Hence the appeal is being preferred on the following grounds:-

GROUNDS of Appeal (in Appeal No. 693 of 2021)

(A) Because the impugned judgment passed by the learned Member of
RERA is ambiguous and not clear.

(B)Because the learned Member of RERA has not discussed any of the
facts as well as pleadings led by the parties in his judgment.

(C)Because no any points, raised by the Appellant, were considered in
the judgment.

(D)Because the learned Member of RERA has failed to appreciate the
legal as well as equitable preposition that the occupancy certificate is
a certificate issued by the concerned Development Authority only
after checking the structural construction of the building and
compliance of the bye-laws of the development authority. The
Development Authority has no concerned with the inner construction
and facilities settled between the parties in BBA. Therefore, without
completion of the flat from inside and without it being habitable,
no prudent person can hold that the building is complete and
ready for occupation.

(E)Because it was the admitted case before the RERA that the Flat was
completely incomplete and inhabitable, even then the learned Member
of RERA did not allow the interest admitted by the Respondent to be

paid regarding the loan till the delivery of actual possession.



(F)Because the Appellant is suffering in both ways, as he is being
compelled to pay the monthly interest to the bank and similarly he is
also compelled to live in a tenanted house and pay the monthly rent
due to incomplete and non habitable condition of the flat.

(G)Because the Respondent did not make any effort to comply even the
order passed by the RERA and has not shown any interest to complete
the Flat and deliver the possession to the Appellant.

(H)Because the act and attitude of the Respondent is illegal, arbitrary and
abuse of his superior status and monopoly trade and practice.

PRYER
2.6 Wherefore, it is most respectfully prayed that this Hon’ble Court may kindly
be pleased to:-

(1)  Allow the appeal and modify the impugned judgment and order of

RERA dated 05.08.2019 by directing the Respondent to
compensate the interest, being paid by the Appellant to the bank
till the actual possession is handed over to the Appellant; and

(i1))  Direct the Respondent to complete the Flat and make it habitable

before calling the Appellant to take the possession of the Flat.

(ii1)) Award the Appellant with special compensation for his harassment

and the cost of litigation throughout;

(iv) Issue any other relief, which the Appellant requires for the ends of

justice.

3. On behalf of Respondent, M/s IITL NIMBUS-objection dated 13.11.2021 has
been filed, reiterating the facts of the Appeal No. 578 of 2021, with some
additional facts:

31. That vide letter dated 26.09.2015, the respondent was informed that in case of

delay in intimation of offer of possession beyond the schedule time mentioned



in the BBA, the PRI-EMI would be paid by the appellant till intimation to offer
of possession.

3.2That a Builder Buyer Agreement was executed between the appellant and
respondent. In terms of clause 4.1 of the BBA, the construction of the
residential units in tower ‘I’ was likely to be completed upto October 2017. In
case of delay in offering possession till October 2017 or upto extended period
of six months, subject to force majure and circumstances as mentioned in the
agreement, the buyer was entitled to receive compensation of Rs.5.00 per
square feet of the super area of the unit per month for the period of delay for the
extended period of delay.

3.3That in terms of the tripartite agreement, the respondent made the payment of
PRE-EMI’s in favour of the appellant between the period of 23.01.2017 to
28.02.2018 without any default. Moreover, the TDS wherever deducted, was
timely deposited with the income tax authorities.

3.4 That despite receipt of complete information and details regarding outstanding
amount, the Appellant did not chose to deposit the outstanding dues. As
required by the Appellant, necessary information was provided on various
occasions but the Appellant raised frivolous objections to the offer of
possession made by the Respondent. The Respondent also apprised the
Appellant vide his email dated 02.06.2018 and 27.07.2018 that in pursuance of
Temporary Occupancy Certificate granted by the Authority, several allottees
have started taking possession in the property and were depositing their
outstanding amounts. However, the Respondent refused to make the payment of
the outstanding amount and to take the possession of the Apartment vide his
email dated 03.07.2018 and 12.07.2018. It is further stated that the Appellant
also made several false and frivolous Complaints to the various authorities

without understanding the situation and facts.



3.5That vide letter dated 27.08.2018, the Greater Noida Authority granted the
Occupancy Certificate to the Appellant with respect to Tower-I in which the
flat of the Respondent was situated. The Respondent was made aware of the
issuance of occupancy certificate through telephonic conversation. However,
no response was given.

3.6That in pursuance of request of the appellant made vide email dated
28.09.2018, the copy of the occupancy certificate was sent to him vide email
dated 29.09.2018.

3.7That when the appellant did not turn up to deposit the amount and execute the
sub lease deed, the respondent sent a legal notice dated 07.01.2019 to the
appellant to deposit an amount of Rs. 9,17,519/- alongwith penal interest and
late payment charge within period of fifteen days.

3.8 That admittedly, despite receipt of the final demand notice dated 21.02.2018
and conducting inspection of apartment for the purposes of taking possession,
the Respondent did not make the payment of the final demand so that the
finishing of the apartment could be finalized.

3.9That instead of complying with the terms of the offer for possession and for
depositing the expenses towards execution of sub-lease deed, the Appellant
preferred a Complaint before the learned Real Estate Regulatory Authority on
25.02.2019 indicating false facts and seeking various reliefs. It is pertinent to
state that the Appellant falsely indicated the details of deposited amount, date of
completion of construction and occupancy certificate.

3.10 That vide judgment and order dated 05.08.2019 (wrongly transcribed as
05.08.2018), the Complaint was allowed. However, the Hon'ble Authority,
without considering the reply of the Respondent directed the Appellant to hand
over the possession of the Apartment alongwith a direction to make the

payment of interest @ MCLR+1% on the deposited amount from 01.05.2016



without considering the fact that as per Clause 4.1 of the BBA, the possession
of the Flat was likely to be given by October, 2017.

3.11 That the present Appeal is not maintainable on account of non-joinder of
necessary parties. It is stated that while booking the apartment/unit, the
application for booking was submitted by Sri Shashank Sinha and Smt. Somya
Sinha wife of Sri Shashank Sinha. Subsequently, the provisional Allotment
Letter dated 26.09.2015 and Allotment Letter (being part of Builder Buyer
Agreement) dated 27.10.2015 was also issued in favour of Sri Shashank Sinha
and Smt. Somya Sinha wife of Sri Shashank Sinha. In all the relevant records,
Smt. Somya Sinha is the joint allottee of the Flat No. 1-906. However, the
present Appeal was filed only by Sri Shashank Sinha, and Smt. Somya Sinha
despite being the necessary party, has not filed the present Appeal. In the
absence of non-joinder of necessary party, the present appeal is not
maintainable and liable to be dismissed on this score alone. (para 25)

3.12 That during the pendency of the present Appeal, pursuant to the direction
given by this Tribunal vide order dated 31.01.2020, the Appellant had visited
the Flat and was 'satisfied' with the condition of the Flat which is also recorded
in the order dated 10.02.2020 by this Hon'ble Tribunal.

3.13 That it is clarified that the amount of Rs.47,80,800/- is only the basic sale
price of the flat and does not include possession charges, stamp duty,
registration or any incidental charges which were payable separately. The total
sales price of the unit was Rs.50, 33,150/-.

3.14 That it is stated that the Appellant had deposited the booking amount of
Rs.4, 95,000/- only and not Rs.5, 00,000/-.

3.15 That it is stated that under the scheme of subvention applicable in the present
case in terms of Tri-partite Agreement dated 05.11.2015, the interest subvention

for loan extended to the Appellant by the Financing Institution/PNBHFL was



for an initial period of 12 months which was specified in the Schedule-1 of
Subvention Agreement. The liability of the builder for payment of interest
against the advanced loan was limited to the subvention period. It is further
stated that the loan amount of Rs.40, 00,000/- was approved to the Appellant, as
such, it is apparent that total cost of the flat was not paid by the Appellant at the
initial stage. It is further stated that the pre-EMI of the scheduled period was
deducted upfront by the Financing Institution and as such, an amount of
Rs.4,44,064/- was deducted from the disbursed amount of the Appellant.

3.16 That it is further submitted that in terms of the tri-partite agreement, the pre-
EMI was payable for a period of 12 months as specified in the schedule of the
agreement. Further, in view of letter dated 26.09.2015 read with tri-partite
agreement, the pre-EMI was payable till intimation of offer of possession to
the Appellant. As per the records, the offer of possession was issued to the
Appellant by letter dated 21.02.2018 as such, his entitlement for claiming the
pre-EMI was limited to the said date commencing from November 2017 i.e.
four months only. However, admittedly as per records, the Respondent has duly
paid the pre-EMI amount from 23.01.2017 to 28.02.2018 without any default to
the Appellant. The Appellant is in receipt of an additional amount of Rs. 2,
78,981/- for the period of January, 2017 to October, 2017 which was paid by
the Respondent under an erroneous belief regarding entitlement of the
Appellant from January, 2017. The said amount of Rs. 2, 78,981/ is liable to be
recovered/adjusted/additionally chargeable from the payable dues of the
Appellant.

3.17 That it is stated that in terms of the tri-partite agreement dated 05.11.2015,
the pre-EMI of the Appellant was deducted upfront by the Financing
Institution/PNBHFL while disbursing the loan. After lapse of the scheduled

period, the reimbursement of any pre-EMI to the Financial Institution was



neither agreed between the parties nor was stipulated in the tri-partite
agreement. However, in terms of the letter dated 26.09.2015, the Appellant was
entitled to amount of the pre-EMI till the intimation of offer of possession, in
case, there was a delay to intimate the offer of possession beyond October
2017. It is pertinent to mention here that Admittedly as per the agreement, the
possession of the flat was to be delivered by October 2017 but on account of an
accounting mistake identified during annual audits, the Appellant was found to
have been paid additional pre-EMI amount for the period of January, 2017 till
October, 2017 (Rs.2, 78,981/-) despite the fact that he was not entitled for the
same during the said period.

3.18 That it is further stated that in terms of Tripartite Agreement dated
05.11.2015, the Respondent was not required to pay the pre EMI to the
Financing Institution/PNBHFL beyond the scheduled period. The TDS was
deducted as per law and was deposited accordingly.

3.19 That it is stated that the installation of fittings and fixtures was subject to
deposit of final installment by the allottee. However, in the present case, the
Appellant despite issuance of offer of possession on 21.02.2018 has failed to
clear his outstanding dues despite several rounds of negotiations and meetings.
Though, in pursuance of the directions given by the Hon'ble Tribunal, the
Respondent had finished the flat of the Appellant at his own expense but
despite the said fact, the Appellant has not chosen to take the possession of the
flat.

3.20 That it is stated that the answering Respondent had clearly informed about
status of the construction of the project and temporary occupancy certificate by
the Greater Noida Authority. It is further stated that no arbitrary amounts were
charged by the Appellant and all the amounts have been charged on pro-rata

basis i.e. the said charges are payable by each and every allottee without any



discrimination. The Appellant had been repeatedly informed and explained
about the details of the charges mentioned in the final demand letter which
consists of some of the charges which were mentioned in the application form
and BBA and some are additional facilities which were made available in terms
of directions issued by the statutory authorities.

3.21 That the amounts which have been asked to be paid by the Appellant are
charged on pro-rata basis and are referable to the basic amenities which are
required to be made available as per directives issued by the Statutory
Authorities.

3.22 That the amount requisite for execution and registration of sub-lease deed is
determined on the basis of circle rates determined by the Statutory Authorities
while the miscellaneous expenses are charged separately.

3.23 That the developer issues offer of possession to the allottee after receiving
occupancy certificate from the GNIDA. In terms of the BBA, an allottee is
bound to take possession of his unit after depositing any outstanding dues
within the stipulated period.

3.24 That in terms of the subvention agreement dated 05.11.2015, the Appellant
was entitled for reimbursement of pre-EMI's for the scheduled period of 12
months. However, in the present case, in terms of letter dated 26.09.2015, the
Appellant had been paid pre EMI's till February 2018 i.e. till the time of
issuance of offer of possession. Further, the Appellant has been paid an
additional Lucknow amount of Rs.2, 78,981/- for the period of January 2017 to
October 2017 despite the fact that he was not entitled to receive the same.

The respondent reserves the right to recover the said amount from the appellant.

3.25 That it is further stated that the Appellant had miserably failed to deposit his
payable dues in terms of the offer of possession and BBA entered between the

parties. Moreover, even after completing the apartment in terms of the



directions issued by this Tribunal, the Appellant has failed to take the

possession of the flat after discharging his dues.

3.26 Thus, none of the grounds raised by the appellant are tenable under law. The

appeal being not maintainable, is liable to be dismissed with exemplary costs to

the answering respondent.

POINTS FOR DETERMINATION

In order to adjudge the issues involved in this case following points

are formulated for determination :-

(i)

(i)

(iii)

(iv)

v)

Whether Appellant-M/s IITL Nimbus The Express Park View (in
Appeal No. 578 of 2019) is under an obligation to provide the
physical possession of the allotted flat/unit in habitable condition to

the Respondent-Shahank Sinha- complainant/allottee?

Whether project of the Appellant-IITL-Nimbus The Express Park
view is delayed?

Whether Appellant, M/s IITL-Nimbus The Express Park view is
liable to pay EMI to the PNBHFL for the disbursement of the loan to
it (i.e. Appellant- M/s IITL Nimbus The Express Park View), if so,
till what date?

Whether Appellant/Allottee/Complainant (in Cross Appeal No.
693/2021) is entitled to get interest of the delayed period, if so on
what rate?

Whether the demand of Rs.9,17,332/- as raised by the Respondent-
M/s IITL Nimbus The Express Park View vide Final Demand Letter
dated 21.02.2018 is justifiable as pleaded by Appellant-Shashank
Sinha in Cross Appeal No. 693 of 2021?



(vi)  Whether Appeal No. 693 of 2021 as filed by Appellant, Shashank
Sinha is maintainable due to non-joinder of necessary party?
(vit) Whether impugned judgment and order dated 05.08.2019 is liable to
be set aside?
4 We heard the rival contentions of the learned counsel for the parties and

perused the entire records.

FINDING
5 Point No. (i) Whether Appellant-M/s IITL Nimbus The Express Park View
(in Appeal No. 578 of 2019) is under an obligation to provide the physical
possession of the allotted flat/unit in habitable condition to the Respondent-
Shahank Sinha- complainant/allottee?

The expression “Habitable” means that can be inhabited;

a room constructed or adapted to be inhabited.

The term “Habitable” is, what is reasonably fit for the occupation of a
tenant of the class which occupies it. [P. Ramnatha Aiyyar’s The Law
Lexicon 3" Edn., 2012]

Before proceeding further with this point, it is desirable to go through
the related provisions of “Completion Certificate” and “Occupancy
Certificate”

The expression “Completion Certificate” has been defined in Section
2(q) of the RERA Act, 2016 which reads as below:

“Section 2(q) *“ completion certificate” means the completion
certificate, or such other certificate, by whatever name
called, issued by the competent authority certifying that the
real estate project has been developed according to the
sanctioned plan, layout plan and specifications, as approved
by the competent authority under the local laws.”



From the above provision of Section 2(q), we come to the conclusion
that completion certificate is essentially a certificate issued by the competent
authority certifying that the real estate project has been developed according
to the sanctioned plan, lay out plan and specifications, as approved by the
competent authority under the local laws.

Here, it is also relevant to mention the provision of Section 4(5) of the
U.P. Apartment (Promotion of Construction, Ownership and Maintenance)
Act, 2010 which tells about — Why the ‘Completion Certificate’ is required?

For perusal, the verbatim language of Section 4(5) of the Apartment
Act, 2010 is reproduced herein below:

“Section 4(5) : An apartment may be transferred by
the promoter to any person only after obtaining the
completion certificate from the prescribed sanctioning
authority concerned as per building bye-laws. The
completion certificate shall be obtained by promoter from
prescribed authority [within the period specified for
completion of the project in the development permit or the
building permit as the case may be] Provided that if the
construction work is not completed within the stipulated
period, with the permission of the prescribed authority,

Provided further that if the completion certificate is not
issued by the prescribed sanctioning authority within three
months of submission of the application by the promoter
complete with all certificates and other documents required,
the same shall be deemed to have been issued after the expiry
of three months.

Explanation.—For the purposes of this sub-section
“completion” means the completion of the construction
works of a building as a whole or the completion of an
independent block of such building, as the case may be.

Thus, we see that in view of Section 4(5) of the U.P. Apartment Act,

2010-an apartment may be transferred by the promoter to any person only



after obtaining the ‘Completion Certificate’ from the prescribed authority as
per building Bye-Laws. Meaning thereby, in absence of completion
certificate the promoter cannot transfer an apartment to any person. Firstly,
the promoter is required to first obtain completion certificate and occupation
certificate from the prescribed sanctioning authority, only thereafter sale
deed (conveyance deed) of the Apartment/Unit/Building can be executed in
favour of the allottees.

Occupancy Certificate: Section 2(zf) of the RERA Act, 2016 speaks

about “Occupancy Certificate”. The expression ‘Occupancy Certificate’
denotes a certificate of occupation. It is issued by the competent authority
permitting occupation of any building, as provided under local laws, which
has provision for civic infrastructure such as water, sanitation and electricity.

Section 2(zf) defines ‘occupancy certificate’ as hereunder :-

“2(zf) “occupancy certificate” means the occupancy
certificate, or such other certificate by whatever name called,
issued by the competent authority permitting occupation of any
building, as provided under local laws, which has provision
for civic infrastructure such as water, sanitation and
electricity”.

On conjoint study of the above provisions, we find that without
Occupation Certificate and Completion Certificate lawful possession of the
flat/unit cannot be given.

In this regard, it is desirable to have a look upon the relevant
provisions of the RERA Act, 2016.

Chapter III of the Act comprising Sections 12, 13, 14, 15, 16, 17 and
18 deals with “Functions and Duties of Promoter”. Regarding duties

which have been imposed under Sections 12,14,18 and 19 upon Promoter, it



has been clearly stated in Section 71 of the Act that in contravention of the
provisions of Sections 12,14,18 and 19(4) by the promoter, the allottee is
entitled to get refund of his/her entire deposited amount along with interest
“at such rate as may be prescribed” and “compensation in the manner
provided under the Act”. It is also relevant to mention here that it is “wish”
of the Allottee either to withdraw from the project or to remain with the
project.

Now Sections 12,14,18 and 19(4) are reproduced here as follows:-

“Section 12. Obligations of promoter regarding veracity of the
advertisement or prospectus.-Where any person makes an
advance or a deposit on the basis of the information contained in
the notice, advertisement or prospectus, or on the basis of any
model apartment, plot or building, as the case may be and
sustains any loss or damage by reason of any incorrect, false
statement included therein, he shall be compensated by the
promoter in the manner as provided under this Act :

Provided that if the person affected by such incorrect, false
statement contained in the notice, advertisement or prospectus,
or the model apartment, plot or building, as the case may be,
intends to withdraw from the proposed project, he shall be
returned his entire investment along with interest at such rate as
may be prescribed and the compensation in the manner provided
under this Act.

“Section _14: Adherence to sanctioned plans and project
specifications by the promoter.—(1) The proposed project shall
be developed and completed by the promoter in accordance with
the sanctioned plans, layout plans and specifications as approved
by the competent authorities.

(2) Notwithstanding anything contained in any law, contract or
agreement, after the sanctioned plans, layout plans and
specifications and the nature of the fixtures, fittings, amenities
and common areas, of the apartment, plot or building, as the
case may be, as approved by the competent authority, are



(i)

disclosed or furnished to the person who agrees to take one or
more of the said apartment, plot or building, as the case may be,
the promoter shall not make—

(i) any additions and alterations in the sanctioned plans, layout
plans and specifications and the nature of fixtures, fittings and
amenities described therein in respect of the apartment, plot or
building as the case may be, which are agreed to be taken,
without the previous consent of that person.

Provided that the promoter may make such minor additions or
alterations as may be required by the allottee, or such minor
changes or alterations as may be necessary due to architectural
and structural reasons duly recommended and verified by an
authorized Architect or Engineer after proper declaration and
intimation to the allottee.

Explanation. — For the purpose of this clause, “minor
additions or alterations” excludes structural change including an
addition to the area or change in height, or the removal of part
of a building, or any change to the structure, such as the
construction or removal or cutting into of any wall or a part of a
wall, partition, column, beam, joist, floor including a mezzanine
floor or other support, or a change to or closing of any required
means of access ingress or egress or a change to the fixtures or
equipment, efc.

any other alterations or additions in the sanctioned plans, layout
plans and specifications of the buildings or the common area
within the project without the previous written consent of at least
two-thirds of the allottees, other than the promoter, who have
agreed to take apartments in such building.

Explanation.—For the purpose of this clause, the allottees,
irrespective of the number of apartments or plots, as the case
may be, booked by him booked in the name of his family, or in
the case of other persons such as companies or firms or any
association of individuals, etc., by whatever name called, booked
in its name or booked in the name of its associated entities or
related enterprises, shall be considered as one allotee only.



(3) In case any structural defect or any other defect in
workmanship quality or provision of services or any other
obligations of the promoter as per the agreement for sale
relating to such development is brought to the notice of the
promoter within a period of five years by the allottee from the
date of handing over possession, it shall be the duty of the
promoter to rectify such defects without further charge, within
thirty days, and in the event of promoter’s failure to rectify
such defects within such time, the aggrieved allottees shall be
entitled to receive appropriate compensation in the manner as
provided under this Act.”

A conjoint reading of Sections 12 & 14 reveals that the Appellant-
M/s TITL Nimbus The Express Park View cannot escape to discharge the
duties imposed under Sections 12 and 14, which may be summarized in

brief, as below:

“The obligation of the Promoter is confined to the structural defect or any
other defect in workmanship, quality or any provisions of services or any
other obligations as mentioned in Builder-Buyer Agreement. But this
obligation of Promoter is only upto five years from the date of handing over
possession of the Flat/Unit/Building. If Appellant/Promoter fails to
discharge his obligation, as stated above, the consequences will ensue as
have been mentioned in Sections 18 & 19 of the Act”.

“Section 18 deals with the matter regarding ‘return of amount and
compensation’. The relevant part of Section 18(1) is reproduced herein below:-

“Section 18- Return of amount and compensation —(1) If the
promoter fails to complete or is unable to give possession of an
apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein, or

(b) due to discontinuance of his business as a developer on account
of suspension or revocation of the registration under this Act or for any



other reason, he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice to any
other remedy available, to return the amount received by him in respect of
that apartment, plot, building, as the case may be, with interest at such
rate as may be prescribed in this behalf including compensation in the
manner as provided under this Act :

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.

2) -

3 7
In brief, Section 18(1) of the Act provides that if an allottee wishes to

withdraw from the project on the ground that the promoter has failed to
complete or is unable to give possession of the flat, plot or building in
accordance with the agreement for sale within the date specified therein, or due
to discontinuance of the promoter's business on account of suspension or
revocation of its registration or for any other reason, then the promoter shall
return the amount received from the allottee in respect of that property with
interest and compensation, on the allottee's demand. Further, if an allottee
does not wish to withdraw from the project, he shall be paid by the
promoter interest for every month of delay till the handing over of the
possession, at such rate as may be prescribed.

As per the provisions of Section 18 of the Act, the option of either
withdrawing from the project or continuing with the project remains only
with the allottee. The intent of the legislature is quite clear that the right of
exercising the option of either continuing with the project or withdrawing from
it is unqualified and if the option is availed by the allottee to withdraw from the
project, the money deposited by the allottee has to be refunded by the promoter

along with interest at such rate as may be prescribed.



Section 19 deals with the Rights and Duties of allottees. Sub-section (4) is
relevant here and the same is reproduced herein below:--

“19. Rights and duties of allottees.—

(3) e,

(4) The allottee shall be entitled to claim the refund of amount
paid along with interest at such rate, as may be prescribed and
compensation in the manner as provided under this Act, from the
promoter, if the promoter fails to comply or is unable to give possession
of the apartment, plot or building, as the case may be, in accordance with
the terms of agreement for sale or due to discontinuance of his business as
a developer on account of suspension or revocation of his registration
under the provisions of this Act or the rules or regulations made
thereunder.

On conjoint reading of Sections 18 and 19(4) of the Act as mentioned

above, it is evident that if the Promoter/Developer fails to fulfill his obligations
to hand over the possession of the apartment, plot or building as per terms of
the agreement, the allottee is entitled to claim refund, along with interest
and compensation. If the allottee does not intend to withdraw from the
project he shall be paid by the promoter, interest for every month of delay,
till the handing over of the possession.

In order to determine the point of compensation the power has been
bestowed upon the Adjudicating Officer. The Adjudicating Officer under
Sections 71 and 72 of the Real Estate (Regulation & Development) Act, 2016
read with Rule 34(1) of the U.P. Real Estate (Regulation and Development)

Rules, 2016 is empowered to decide the issue of compensation.

In this regard, the case of M/S Imperia Structures Ltd. Vs. Anil Patni and
another, Civil Appeal Nos. 3581-3590 of 2020, decided on 02.11.2020, finds a
good mention. In this case the Hon’ble Supreme Court, while dealing with the

provisions of Section 18 of the Act, 2016, has observed as under:-



“23. In terms of Section 18 of the RERA Act, if a promoter fails to
complete or is unable to give possession of an apartment duly completed
by the date specified in the agreement, the Promoter would be liable, on
demand, to return the amount received by him in respect of that
apartment if the allottee wishes to withdraw from the Project. Such right
of an allottee is specifically made “without prejudice to any other remedy
available to him”. The right so given to the allottee is unqualified and if
availed, the money deposited by the allottee has to be refunded with
interest at such rate as may be prescribed. The proviso to Section 18(1)
contemplates a situation where the allottee does not intend to withdraw
from the Project. In that case he is entitled to and must be paid interest
for every month of delay till the handing over of the possession. It is upto
the allottee to proceed either under Section 18(1) or under proviso to
Section 18(1).”

It is relevant to mention here that the terms and conditions of the agreement
must be reasonable. The Hon’ble Supreme court in LIC of India and Anr. Vs.

Consumer Education & Research Centre & Ors., (1995) 5 SCC 482, decided
on 10™ May 1995, was pleased to observe that :-

..... in dotted line contracts there would be no occasion for a weaker
party to bargain or to assume to have equal bargaining power. He has
either to accept or leave the services or goods in terms of the dotted
line.....imposed by the stronger party or go without them. It will also
apply where a man has no choice, or rather no meaningful choice, but to
give his assent to a contract or to sign on the dotted line...... 7

In Pioneer Urban Land and Infrastructure Ltd. Vs. Govindan Raghavan,
II (2019) CPJ 34 (SC), the Hon’ble Apex Court did not accept the plea of the
builder that it should not be directed to pay interest at the rate of 10.7% as the

agreement provided for 6% interest. The Hon’ble Supreme Court held as

below:-



“6.7. A term of a contract will not be final and binding if it is shown
that the flat purchasers had no option but to sign on dotted line, on a
contract framed by the builder. The contractual terms of the Agreement
dated 08.05.2012 are ex-facie one-sided, unfair, and unreasonable. The
incorporation of such one-sided clauses in an agreement constitutes an
unfair trade practice as per section 2(r) of the Consumer Protection Act,
1986 since it adopts unfair methods or practices for the purpose of selling
the flats by the Builder.

7. In view of the above discussion, we have no hesitation in holding
that the terms of the Apartment Buyer’s Agreement dated 08.05.2012 were
wholly one-sided and unfair to the Appellant-Flat Purchaser. The
Appellant-Builder could not seek to bind the Appellant with such one-

b

sided contractual terms.’

Again in the case of Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF
Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 approving the
view expressed in Pioneer’s case the Hon’ble Supreme Court held that the
term of the agreement authored by the Developer does not maintain a level
platform between the Developer and the flat purchaser. The stringent terms
imposed on the flat purchaser are not in consonance with the obligation of the
Developer to meet the time lines for construction and handing over possession,
and do not reflect an even bargain. The failure of the Developer to comply with
the contractual obligation to provide the flat within the contractually stipulated
period, would amount to a deficiency of service. Given the one-sided nature
of the Apartment Buyer’s Agreement, the consumer fora had the
jurisdiction to award just and reasonable compensation as an incident of
the power to direct removal of deficiency in service.

It is well known that ‘allotment letter’ signifies the agreement between

allottee/Buyer and Development Authority/Builder. And it is settled principle



that the terms and conditions of the agreement must be reasonable. It is
equally settled principle that the terms of agreement and Registration
Booklet/Brochure cannot override the statutory provision. As we have
discussed earlier in this judgment that as per proviso to Section 18(1) of the
Act it is wish of the allottee - Whether he/she wants to withdraw from the
project or wants to continue with the project. If allottee wants to continue with
the project, he/she shall be paid interest for every month of delay till the date of

handing over the possession of the flat/unit in question.

To the same effect, it is very relevant to mention here sub-section (2) of
Section 4 of the U.P. Apartment Act, 2010.

The verbatim language of Section 4(2) is reproduced herein below:-

“4. General liabilities of promoter.—

(1) - e

(2) Every promoter shall,

(a) specify in writing the date by which, construction of the apartment is to
be completed subject to force majeure clause and intimation sent to such
purchaser;

(b) declare the penalty for delay in completion of the building and also
penalty in the event of non-payment of instalment by the purchaser;

(c) declare the conditions for cancellation or withdrawal of allotment and
the extent of compensation either way in the event of violations of any of the
conditions;

(d) give on demand by the intending purchaser, on payment of

photocopying charges, true copies of the documents referred to in this section.”



From the above provisions of Section 4(2)(a) and (b), it is obvious that the
promoter is duty bound to specify the date by which construction of
building/apartment shall be completed.[Section 4(2)(a)]

As per provisions of Section 4(2) (b) it is liability of the promoter to

declare the penalty for delay caused in completion of the project.

The Hon’ble Supreme Court while examining the issue of entitlement to
compensation in H.U.D.A. and another versus Shakuntla Devi, (2017) 2 SCC 301
has made some observations in consumer protection cases relating to real estate
matters. The observations of Hon’ble Supreme Court are summarized as under:--

(a) that the sine quo non for entitlement of compensation is proof of
loss or injury suffered by the consumer due to the negligence of the
opposite party. Once the said conditions are satisfied, the consumer forum
would have to decide the quantum of compensation to which consumer is
entitled.

(b) that there cannot be any dispute that the computation of
compensation has to be fair, reasonable and commensurate to the loss or
injury. There is a duty cast on the consumer forum to take into account all
the relevant factors for arriving at the compensation to be paid.

(c) the calculation of damages depends on the facts and circumstances
of each case. No hard and fast rule can be laid down for universal
application.

(d) that while awarding of compensation, a consumer forum has to
take into account all the relevant factors and assess compensation on the
basis of accepted legal principles, on moderation. It is for the consumer
forum to grant compensation to the extent it finds it reasonable, fair and
proper in the facts and circumstances of a given case according to the
established judicial standards where the claimant is able to establish his
charge.

(e) that compensation cannot be uniform and can best be illustrated by
considering cases where possession is being directed to be delivered and
cases where only monies are directed to be returned. In cases where
possession is being directed to be delivered the compensation for
harassment will necessarily have to be less because in a way, that party is
being compensated by increase in the value of the property, he is getting.



(f) that in cases where the consumer forum has directed delivery of
possession, the party has to a certain extent already got a benefit. The
costs of the land/flat would have come up in the meantime. Of course,
even in such cases, where the delivery of possession has been directed
there could be compensation for harassment/loss. But such compensation
has to be worked out after looking to the facts of each case and after
determining the amount of harassment/loss that has been caused to the
consumer.

The above propositions as laid down by Apex Court in (H.U.D.A. case)
very clearly speaks that “........ even in such cases, where the delivery of
possession has been directed there could be compensation for
harassment/loss.......... .

In the instant case the Appellant has obtained Completion Certificate of the
allotted flat but after stipulated period as mentioned in Builder-Buyer
Agreement dated 27.10.2015, hence Respondent’s/Allottee’s entitlement for
interest/compensation comes within periphery of legal norms.

In the case of M/s Newtech Promoters and Developers Pvt. Ltd. Vs.
State of U.P.[ Civil Appeal No. 6745-6749 of 2021] decided on 11.11.2021
the Hon’ble Supreme Court has observed as under:-

“even the terms of the agreement to sale or home buyers agreement
invariably indicates the intention of the developer that any subsequent
legislation, rules and regulations etc. issued by competent authorities
will be binding on the parties. The clauses have imposed the
applicability of subsequent legislations to be applicable and binding
on the flat buyer/allottee and either of the parties, promoters/home
buyers or allottees, cannot shirk from their responsibilities/liabilities
under the Act and implies their challenge to the violation of the
provisions of the Act and .......... the contractual terms do not have an
overriding effect to the retrospective applicability of the Authority
under the provisions of the Act.. [Para 53]

The above propositions lay down that the contractual terms do not

have overriding effect over the provisions of the Act.



The promoter/developer while developing the project must adhere to the
sanctioned plans, layout plans and specifications as provided by the Competent
Authority in view of Section 14 of the RERA Act, 2016.

It is duty of the promoter to rectify any structural defect or any other defect
in workmanship....... as per the agreement for sale, if the same is brought to the
notice by the allottee, within a period of five years.

It is very important to mention here that if completion certificate and
occupancy certificate have been issued without complying the provisions of the
Real Estate (Regulation and Development) Act, 2016, U.P. Apartment Act,
2010 as well as U.P. Urban and Planning Development Act, 1973, the same
loses its sanctity.

From the perusal of record of the instant appeal we find that Annexure
No.9 (annexed to the Appeal No. 578 of 2019) is the letter dated 21.02.2018
written by Appellant-M/s IITL Nimbus, The Express Park View to
Respondent-Shashank Sinha. As per version of Appellant, this letter is the
‘offer of possession’ along with the Final Demand of Rs.9,17,332=00. In this
letter dated 21.02.2018 (Annexure No.-9) it is mentioned that the Appellant
will install the following items within 30 to 45 days from the date of making
the payment:

a. Electrical Wiring & Fitting (such as switches, MCB and plates etc.)
Glass Work in Windows/Doors
C.P. & Chinaware fitting in Bathrooms

S

S

C.P. fitting in kitchen

Painting work

Wooden Flooring, if applicable
Grid Ceiling of Bathrooms
Kitchen Sink

= oo



1. Other fixtures & fitting agreed in BBA

In this context, it is desirable to mention Clause 7.7 and Clause 5.3 of
the Builder-Buyer Agreement (B.B.A.).
Clause 7.7 of Builder-Buyer Agreement provides as under:

Clause 7.7 The price of the Apartment is inclusive of the cost of
providing electric wiring, switches, in all the rooms toilets and kitchen,
ceiling light fitting in common passages balconies in each apartment and
fire fighting equipments only as prescribed in the existing fire fighting
code/regulations. In addition to that for common areas and services price
of the Apartment does not include the cost of prepaid electric meter
which shall be got installed by the Allottee at his/her own cost, through
the Developer, if however, due to any subsequent legislation/government
order or directives or guidelines or if deemed necessary by the
Developer, additional fire measures of equipments are necessitated for
installation then the applicant agrees to pay for the additional expenditure
incurred thereon on pro-rata basis along with other apartment Allottees as
determined by the Developer in its absolute discretion.

Clause 5.3 of the Builder-Buyer Agreement dated 27.10.2015,
provides as follows:

Clause 5.3 : The Developer reserves the right to complete the Project in
whole, or in parts. The allottee hereby agrees that the Apartment shall be
deemed to have been completed and fit for habitation if temporary
occupancy/completion certificate or architect certificate is issued for
the complex, irrespective of the fact that the other apartments in the
complex/project complex have been completed or not. The allottee further
agrees to accept possession with demur and waives its rights to raise any
objection whatsoever, including without limitation, the right to raise
objections regarding any construction activity which the Developer may be

carrying out at the unfinished portions of the Project. The Developer



reserves the rights to provide such passageways and service lines, including
without limitation drain pipes, electric cable lines, sewerage pipes, lines
through the Project as it solely deems fit in the best interests of all the
persons who purchase residential apartments there, and the allottee waives
its rights to raise any objection in respect of the same.

According to the above wordings of Clause 5.3 the allottee agrees that
the Apartment shall be deemed to have been completed and fit for habitation
if temporary occupancy certificate/completion certificate has been issued for
the compleX...............oooevinnin .

But the question is if completion certificate has been issued and offer
of possession has been issued, but flat/unit lacks, several items as mentioned
in Annexure No.9 to the appeal, then in such a situation, the allotted flat can
be said to be in habitable condition? In this context, we went through the
terms and conditions of the Builder-Buyer Agreement dated 27.10.2015. It is
worth nothing that by incorporating the terms and conditions in Agreement,
Promoter cannot escape from his legal and moral obligation.

The terms and conditions of the agreement must be reasonable. The
unreasonable terms and conditions cannot surpass the statutory provisions.

In Cross Appeal No. 693 of 2021 the Appellant-Shashank Sinha has
mentioned that the Appellant is suffering in both ways, as he is compelled to
live in rental house and on other hand he is paying monthly interest to the
Bank.

In the instant case, if Respondent, Shashank Sinha requires physical
possession of the allotted Flat/Unit he must take the possession but bringing
the shortcomings (defects) if any, to the notice of the Appellant/Promoter

and the Appellant is required to rectify the same in view of the provisions of



the RERA Act, 2016, the U.P. Apartment Act, 2010, (as discussed above) as
well as in view of the Builder-Buyer Agreement dated 27.10.2015.

If appellant fails to rectify the same the Respondent should get it
rectify at his own cost and thereafter he is at liberty to file complaint in view
of the provisions of Sections 71 and 72 of the Real Estate (Regulation and
Development) Act, 2016 read with Rule 34 of the U.P. Real Estate
(Regulation & Development) Rules, 2016 for compensation.

In the process of handing over physical possession of the allotted flat
to the Respondent/Allottee, the Appellant is duty bound to execute the sub-
lease deed (conveyance deed) in favour of Respondent/Allottee after taking
the stamp duty and other legal charges as mentioned in Builder-Buyer
Agreement.

Noticing the prevailing situations in Real Estate Transactions, I would
like to submit from my own behalf as herein below:

“Before issuing completion certificate the Competent Authority
must ensure that the flat/unit is in habitable condition failing which the
Competent Authority must be held responsible for the same. To this effect,
penal provision is required to be incorporated in Real Estate (Regulation
& Development) Act, 2016 and in U.P. Apartment Act, 2010 as well. By
doing so, to a considerable extent litigations may be reduced”

[Judicial Member)]

Point No. (i) is disposed of accordingly.

6 POINT NO.(ii) Whether project of the Appellant-M/s IITL-Nimbus The
Express Park view is delayed?
To determine this point, we perused the entire records. The perusal of

record transpires that in pursuance of an Application Form submitted by the



Respondent/complainant on 25.09.2015 a residential Flat No. 1-906, at 9™
Floor, Tower-1, having super area of 1494 sq. ft (138.79 sq. Mtr.), consisting
three bedrooms including Master Bedroom, Living/Dining Area, three toilets,
kitchen and balconies, was booked in the project named as ‘The Express Park
View” Greater Noida, situated in Phase-I after depositing booking amount of
Rs.4,95,000/-. Thereafter a provisional allotment letter dated 26.09.2015 was
issued to the Respondent/Complainant. Basic Sale Price of the flat was
Rs.47,80,800/- and Builder-Buyer Agreement was executed between the parties
on 27.10.2015. The flat in question was to be handed over to the
Respondent/Complainant till October, 2017. In order to make payment of
installments to the Appellant/Builder, the Respondent/Complainant chose
subvention plan.

Whether project of the Appellant is delayed or not, to determine this
fact we perused the Builder-Buyer Agreement dated27.10.2015. As per
Clause 4.1 of the Agreement dated 27.10.2015 the project was proposed to
be completed upto October, 2017 with grace period of six months subject to
‘force majeure’ as stated in Clause 4.3 of the Agreement. For perusal
Clauses 4.1 and 4.3 are reproduced below:

Clause 4.1 of the BBA provides that the construction of the
residential units in Tower-I of Phase-1 of the project was likely to be
completed upto October, 2017 and shall be subject to force majeure and
circumstances beyond the control of the developer, and any

restraints/restrictions from any Courts/authorities.

Clause 4.3 of the BBA provides that in case the possession of the
residential units in Tower-I of Phase-1 1s not offered to the Allottee till

October 2017 or upto extended period of six months, subject to force



majeure and circumstances as mentioned in this agreement, the Allottee
shall be entitled to receive compensation at the rate of Rs.5/- per square ft.
of the super area of the unit per month for the period of the delay after
extended period and to no other compensation of any kind was payable.

From the above, it is obvious that the physical possession of the
flat/unit in question was to be delivered to the Allottee till October, 2017
but subject to force majeure condition.

What is “force majeure”?

So far as ‘force majeure’ is concerned, it is submission of the learned
counsel for the Appellant that in pursuance of the order dated 11.01.2013
passed in Vikram Kumar Tongad vs. Union of India & Others by the
National Green Tribunal, New Delhi the extraction of underground water
was restrained, hence the construction of the project adversely affected and
consequently, delay was caused in completing the project. Here it is
pertinent to mention that Respondent, Shashank Sinha/Complainant
submitted an Application Form on 25.09.2015 to book the flat in question
and order of N.G.T. is of 11™ January, 2013 i.e. about 30 months prior to
booking of the flat, which was well in knowledge of the Appellant at the
time of the executing the Builder-Buyer Agreement dated 27.10.2015,
therefore, this submission of the learned counsel for Appellant that the
order passed by N.G.T. adversely affected the construction of the
Appellant’s Project cannot be taken in the sense as the learned counsel for
Appellant wants to convey.

Besides the above, following facts are also noticeable in this context:

Explanation, appended to Section 6 of the RERA Act, 2016 provides

the meaning of “force majeure” as follows:



“Explanation.—For the purpose of this section, the expression “force
majeure” shall mean a case of war, flood, drought, fire, cyclone,
earthquake or any other calamity caused by nature affecting the regular
development of the real estate project.”

The literal meaning of the expression “force majeure” is-

1. Unforeseeable circumstances that prevent someone from fulfilling a
contract.

ii.  Irresistible compulsion on superior strength.

Generally the expression ‘force majeure’ signifies “Act of God” or “Vis-
Major”.

“Act of God” has been defined as:

“Circumstances which no human foresight can provide against, and of
which human prudence is not bound to recognize the possibility.”

[Tennent vs. Early of Glasgow (1864) 2 M (H.L.)22, 26-27]

“Act of God” is a kind of inevitable accident the resulting loss arises out of
the working of natural forces like exceptionally heavy rain fall, storms,
tempests, tides and volcanic eruption.

Ramalinga Nadar v. Narayan Reddiar, AIR 1971 Kerala 197, 202.]

The term “Vis-Majeure” means—

“An overwhelming, unanticipated, and unpreventable event, usually caused
by a natural force, the occurrence of which may exempt a party from
performing the obligations of a contract.”

Thus, we see that in the case at hand, the situations are not such as
mentioned above, hence it may not be said to be covered under “force

majeure” factors.



It is relevant to mention here that the Appellant never brought this fact to
the notice of Respondent that due to N.G.T’s order, the project was obstructed
hence possession of the allotted flat could not be given within the time frame.

It is also pertinent to mention here that Greater Noida Authority issued
Temporary Occupancy Certificate on 22.01.2018 which is Annexure-8
annexed to the Appeal No. 578 of 2019. In pursuance of this, Temporary
Occupancy Certificate, Appellant-M/s IITL-Nimbus The Express Park
issued offer of possession to the Respondent, Shashank Sinha and Saumya
Sinha (allottees) on 21.02.2018 along with the final demand of Rs.09,17,332/-.
It is submission of the Appellant that the physical possession of the flat/unit in
question can be given only after clearing the outstanding dues by the
Respondent-Complainant/Allottee.

The record shows that Appellant obtained Occupancy Certificate issued by
Greater Noida Development Authority, on 27.08.2018 (which is Annexure-10
annexed to the Appeal No. 578 of 2019). Meaning thereby, the Appellant’s
project was not complete before 27.08.2018 whereas the date of completion of
the project is 27.10.2017 as per Builder-Buyer Agreement dated 27.10.2015.
Thus, we may say that the project of the Appellant-M/S IITL Nimbus, The
Express Park View is delayed.

Point No.(ii) is disposed of accordingly.

7. Point No. (iii) : Whether Appellant, M/s IITL-Nimbus The Express Park view
is liable to pay EMI to the PNBHFL for the disbursement of the loan to it (i.e.
Appellant- M/s IITL-Nimbus The Express Park View), if so, till what date?

In order to determine this point, we again perused the record. From the perusal
of records we find, Annexure No.6 (annexed to the Appeal No. 578 of 2019) is
Tripartite Agreement dated 05.11.2015, executed between Builder-
Buyer/Allottee and PNB Housing Finance Limited.



As per Clause E of this Agreement,

e The Builder liability for payment of interest in the loan amount
disbursed/to be disbursed by PNBHFL will be for initial period as mentioned
in Scheduled-I from the date of loan disbursement in respect of the above said
property (hereinafter referred to as “subvention Period)”.

Schedule-1 shows that on 05.11.2015 loan amount Rs.40,000,00/- has been
borrowed by Mr. Shashank Sinha (Respondent in Appeal No. 578 of 2019)
from PNBHFL and as per Tripartite Agreement the subvention period is of 12
months. The liability of the Builder for payment of interest against the
advanced loan is limited to only subvention period. Further in view of letter
dated 26.09.2015 (Annexure No.4) Appellant, M/s IITL-Nimbus The Express
Park View has agreed to pay Pre-EMI till intimation to offer of possession.

Annexure No. 7 which is Bank-statement (annexed to Appeal No. 578 of
2019) reveals that the Appellant, M/s IITL-Nimbus The Express Park View has
made the payment of EMI to the PNBHFL till 28.02.2018. Meaning thereby,
the Appellant, M/s IITL-Nimbus The Express Park View has made payment of
this pre-EMI in favour of Respondent, Shashank Sinha.

Now, it is obvious that as per Tripartite Agreement, premium was supposed
to be paid by Appellant/Builder (in Appeal No.578 of 2019) for 12 months but
he has paid pre-EMI till 28.02.2018 in pursuance of Letter dated 26.09.2015.
And now Appellant showed his reluctancy to make further payment of any
installment to PNBHFL then in such situation he cannot be forced to make
payment of the same in view of Tripartite Agreement dated 05.11.2015 read
with letter dated 26.09.2015.

It is also worth noting that in instant Appeal No. 578 of 2019, Appellant,
M/s IITL-Nimbus The Express Park View has not asked any specific relief as



to reimbursement of pre-EMI, hence we restrain our self to pass any order on
this issue.

Point No. (iii) is answered accordingly.

Point No.(iv): Whether Appellant/allottee/complainant (in Cross Appeal
No. 693/2021) is entitled to get interest of the delayed period, if so on what
rate?

As per discussion made under Point No. (i1), it is amply clear that the project
in question is delayed. Now, the question arises whether Respondent/Allottee is
entitled to get interest of the delayed period? The answering would be ‘yes’. We
have already discussed this aspect under Point no. (i) in detail. Hence, it is not
required to be reiterated here. If briefly stated, we may say that in view of the
proviso appended to Section 18(1) of the RERA Act, 2016 where an allottee
does not intend to withdraw from the project, he shall be paid, by the Promoter
interest for every month of delay, till the handing over of the possession at such
rate as may be prescribed.

But the question remains —What would be the rate of interest’?

To determine the rate of interest, it is pertinent to mention here that the U.P.
Government has framed "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter referred to as
Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the rate of interest payable by
the promoter or by the allottee respectively are defined in case of default by either

of the parties. These Rules are extracted below :-

Rule 9.2(ii)

The Allottee shall have the option of terminating the Agreement in which
case the Promoter shall be liable to refund the entire money paid by the Allottee



under any head whatsoever towards the purchase of the apartment, along with
interest at the rate equal to MCLR (Marginal Cost of Lending Rate) on home
loan of State Bank of India + 1% unless provided otherwise under the Rules,

within forty-five days of receiving the termination notice:

Provided that where an Allottee does not intend to withdraw from the
Project or terminate the Agreement, he shall be paid, by the Promoter, interest
at the rate prescribed in the Rules, for every month of delay till the handing
over of the possession of the Apartment/Plot, which shall be paid by the
Promoter to the Allottee within forty-five days of it becoming due.

Rule 9.3

The Allottee shall be considered under a condition of Default, on the

occurrence of the following events :

Rule 9.3(i)

In case the Allottee fails to make payments for 2(two) consecutive demands made

by the Promoter as per the Payment Plan annexed hereto, despite having been

issued notice in that regard the Allottee shall be liable to pay interest to the

promoter on the unpaid amount at the rate equal to MCLR (Marginal Cost of

Lending Rate) on home loan of State Bank of India + 1% unless provided

otherwise under On examination, we find that we cannot go beyond the aforestated

Rules-2018 as notified by the U.P. Government.

Moreover, in terms of the proviso to Section 18(1), it is stipulated that if an

allottee does not intend to withdraw from the project, then he/she shall be

paid by the promoter interest for every month of delay, till the handing over

of the possession, at such rate as may be prescribed.



Now, in the light of the above mentioned Rules of 2018, we can say that the
simple rate of interest at MCLR+1 percent balances the equities for both sides-
allottee and builder and is in line with the word and spirit of the Act and can be
taken as “interest at such rate as may be prescribed” as mentioned in Sections
12,18 and 19(4) of the Act, till the rate of interest for the purpose is
notified/prescribed by the State Government.

Thus, in view of "Uttar Pradesh Real Estate (Regulation and Development)
(Agreement for Sale/Lease) Rules, 2018", it would be just to award rate of
interest MCLR+1% per annum from the date of deposit.

Issue No. (iv) is answered, accordingly.

9. Point No.(v) : Whether the demand of Rs.9,17,332/- as raised by the

Appellant-M/s IITL Nimbus The Express Park View vide Final Demand
Letter dated 21.02.2018 is justifiable as pleaded by Appellant-Shashank Sinha
in Cross-Appeal No. 693 of 2021?
Annexure No.5 to the Appeal is the Allotment Letter dated 27.10.2015 which is
also known as Builder-Buyer Agreement in the instant case. From the perusal of
Builder-Buyer Agreement dated 27.10.2015 (Allotment Letter) it is obvious
that, Basic Sale Price of Flat is Rs.47,80,800/- and total Sale Price of flat is
Rs.50,33,150=00.

Annexue No. 2 (annexed to appeal No. 578/2019) is application Form. On
its page No. 8 (running page 47 of appeal) under Point No. 1 and ii, the facts are
mentioned as follows:

1. Total price does not include stamp duty, registration and incidental

charges as well as expenses for execution of sub-lease Deed etc. which

shall be borne and paid by the applicant(s) to the Firm.



ii. The Total Price does not include any taxes fees or levies of all and any
kind by whatever name called.
A sum equivalent to the proportionate share of taxes shall be paid by the
Applicant(s) to the firm in addition to Total Price. The proportionate
share shall be the ratio of super area of the said Apartment to the total
super area of all the apartments in the said Building/said Complex and
the Applicant(s) shall make payments of such amount within 30 days or

any reason whatsoever the present applicant such intimation.

Now turn to Basic Sale Price.

What is “Basic Sale Price”?
Clause 1 of the Builder-Buyer Agreement provides:
Basic Sale Price means the Price calculated on the basis of super area and shall
not include the price of other development/preferential and government stamp
duty and the charges described in Annexure II to this Builder Buyer Agreement
which is as under:

Annexure II
SALE PRICE OF THE APARTMENT

(i)  Basic Sale Price (BSP) 3200(A)
Other payable charges

Rs.47,80,800/-
(i1)  Preferential location charges (PLC) @
Rs.0/sq.ft (B) Rs.0

(i11))  Interest free maintenance(a)
Security @Rs.25/- sq. ft. Rs.37,350/-

(iv)  Lease Rent @Rs.0/ sq.ft. (b) Rs.0

(v)  External Electrification charges(EEC) & fire fighting Rs.FREE
Charges(F.F.C.) Sq.ft. (¢)



(vi) Power Backup Charges(d) Rs.0

(vii)  Basement Parking Charges(e) Rs.2,15,000/-
(viii)  Club facilities Charges (f) Rs.FREE
(ix) Other charges, if any(g) Rs.0
(x) Total additional charges Rs.2,52,350
(A+B+C+D+E+F+G) (C)
(xi) Total Price of the Apartment Rs.50,33,150/-
(A+B+C)

It is relevant to mention here Clause 7.7 and Clause 7.15 of the Builder-
Buyer Agreement which provide as below:

Clause 7.7 of the BBA provides that the price/cost of the apartment is
inclusive of the cost of electrical wiring, switches in all the rooms,
toilets, kitchen, ceiling light fitting in common passage, balconies in
each apartment and fire fighting equipments. In addition to that, for
common areas and services price of the apartment does not include the
cost of the Pre-paid electric Meter which shall be got installed by the
allottee through Developer on the cost of allottee ........

Clause 7.15: The allottee shall pay charges for consumption of

water, electricity, gas supply etc. inside the Apartment, payable on
the basis of actual consumption as per bills, raised monthly by the

developer or the concerned Authority.

Here it 1s also relevant to mention Clause 17 and Clause 18 of
Schedule-1, of Application Form (Annexure-2, running page 47),

which provide as below:

Clause 17 : That all taxes and statutory levies presently applicable in
relation to the Apartment/Land under project, have been excluded in

the price of the apartment which are to be paid additionally. However,



(1)
(i)

in the event of any further increase in the price of the land and or any
fresh tax, service tax, charge, cess, duty or other levy by the
Government or any other statutory authority, the same shall be payable

by the applicants(s).

Clause 18 : That upon completion of Apartment and receipt of full
consideration and other charges, if any payable by the applicant(s), a
Tripartite sublease deed shall be executed in favour of the applicant(s)
on the format approved by GNIDA. All expenses towards execution of
the said sub-lease deed shall be borne by the applicant(s)/allottee(s).

In view of the above stated terms and conditions as mentioned in
Application Form (Annexure No.2) and Builder-Buyer Agreement, in
brief, we may say that the price of the Apartment includes the
following:

Total Sale Price of the Apartment

(i)  The cost providing electric wiring;

(i1))  Switches in all the rooms, toilets and kitchen;

(ii1) Ceiling lighting fitting in common passages, balconies in each
apartment; and

(iv) Fire fighting equipments as prescribed in the existing fire code

regulation ............ [Clause 7.7]

But, Sale Price does not include the following :

Stamp duty;

Registration charges; and



(111) Other duties payable to the Government or any other Authorities.

[Clause 1] [see Application Form enclosed as Annexure No.2].

The ‘Allottee’ shall pay the following charges for:

(1)  consumption of water;

(i)  electricity;
(111)  Gas supply etc.
Inside the apartment............................
[Clause 7.15]

In the light of the above the Appellant-M/s IITL Nimbus, The Express Park
View is required to send a revised Demand Letter to the Respondent-
complainant bifurcating the charges in view of the terms and conditions
mentioned in Application Form and Builder-Buyer Agreement after
including the holding charges, of the period from the date of Completion
Certificate till the date of revised Demand Letter.
Point No. (v) is answered, accordingly.

10. Point No. (vi) : Whether Appeal No. 693 of 2021 as filed by Appellant,

Shashank Sinha is maintainable due to non-joinder of necessary party?

The learned counsel for respondent — M/s IITL Nimbus Development
submitted that Appellant- Shashank Sinha has not arrayed his wife Smt.
Saumya Sinha as Co-Appellant in this appeal whereas she is Co-
Allottee(joint allottee), therefore, the instant Appeal No.693 of 2021 is not
maintainable because of non-joinder of necessary party.

In the case at hand it is undisputed that Smt. Saumya Sinha is Co-
Allottee of the allotted flat alongwith Appellant Mr. Shashank Sinha, who is
said to be her husband. Mr. Shashank Sinha has filed the instant Appeal no.
693 of 2021 without arraying smt. Saumya Sinha as Co-Appellant.



It is also undisputed that the interest of Appellant, Shashank Sinha and
Smt. Saumya Sinha is the same therefore if Mr. Shashank Sinha has filed the
Appeal No. 693 of 2021, alone it cannot be said interest of Smt. Saumya
Sinha will remain unprotected. It is also worth noting that it is not civil suit,
therefore, the strict provisions as mentioned under Order 1 of the Civil
Procedure Code, 1908, is not required to be applied in real estate
transactions.

In view of the above, we are of the view that the instant Appeal No.
693 of 2021 is maintainable though Smt. Saumya Sinha has not been arrayed
as Co-Appellant.
Point No.(vi) is disposed of accordingly.

11.Point No. (vii) : Whether impugned judgment and order dated 05.08.2019

is liable to be set aside?

In view of the aforesaid discussion, the impugned judgment and order is

liable to be confirmed subject to certain modifications.

Accordingly, Appeal No. 578 of 2019 and Cross Appeal No. 693 of 2021 are

disposed of.

ORDER

The impugned judgment and order dated 05.08.2019 passed by the learned
Regulatory Authority, in Complaint No. 2201932405 (Shashank Sinha vs. M/s
IITL Numbus The Express Park View is confirmed subject to following
modifications:
(1)  The Appellant- M/s IITL Numbus The Express Park View is directed to

pay the interest @ MCLR+1% per annum on the amount deposited by the



(ii)

(iii)

(iv)

Respondent-Shashank Sinha for the delayed period from 01.11.2017 to
27.08.2018;

Appellant- M/s IITL Numbus The Express Park View is directed to hand
over physical possession of the flat in question in habitable condition to
the Respondents-Shashank Sinha after executing the sale deed of the
same in their favour within three months from the date of uploading this
order on e-portal of U.P. Real State Appellate Tribunal, Lucknow and
Respondents-Shashank Sinha is directed to pay the stamp duty and other
legal charges as per the terms of the Builder-Buyer Agreement;
Appellant- M/s IITL Numbus The Express Park View is directed to sent a
revised Demand Letter to the Respondents-Complainants bifurcating the
charges in view of the terms and conditions mentioned in the application
Form and Builder-Buyer Agreement after including the holding charges,
if any, of the period from the date of Completion Certificate till date of
Revised Demand Letter, within 30 days from the date of uploading this
order on the —portal of this Tribunal.

The non-compliance of the order shall be executable as per provisions of
the RERA Act, 2016.

No order as to costs.

Let a copy of this judgment be kept on record of Appeal No. 693/2021.

(K.K. Jain) (T.B. Singh)

Dec. 16,2022 Technical Member Judicial Member

Vks

U.P. Real Estate Appellate U.P. Real Estate Appellate
Tribunal, Indira Bhawan,  Tribunal, Indira Bhawan,
Lucknow Lucknow.

The judgment signed, dated and pronounced in the open Court, today.



Dec. 16, 2022
Vks

Dated: 16.12.2022
VIJAYKUMAR

(K.K. Jain) (T.B. Singh)
Technical Member Judicial Member
U.P. Real Estate Appellate U.P. Real Estate Appellate
Tribunal, Indira Bhawan,  Tribunal, Indira Bhawan,
Lucknow Lucknow.

(K.K. Jain) (T.B. Singh)



