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BENCH NO. 1

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW

APPEAL NO. 66 OF 2022
Sunil Prasad Singh i Appellant.
Versus

Ansal Properties & Infrastructure Ltd. ..................... Respondent.

Hon'ble Mr. Justice (Dr.) D.K. Arora, Chairman.
Hon'ble Mr. Kamal Kant Jain, Technical Member.

. Heard Sri Sanjay Awasthi, learned counsel for the applicant and Sri Saurabh

Misra, learned counsel for the respondent, on the application for condonation

of delay.

. The submission of learned counsel for the applicant is that the impugned

order dated 13.08.2021 was uploaded on the web portal of RERA on
01.09.2021. The limitation for filing the appeal was upto 01.11.2021.
Certified copy of the impugned order was applied on 09.10.2021 and the
same was received on 28.10.2021. The appeal was filed on 24.01.2022 with
a delay of 85 days.

The learned counsel for the applicant further submitted that the Hon’ble
Supreme Court took a suo motu cognizance of the issue and passed an order
on 23.03.2020, regarding extension of period of limitation, in Suo Motu Writ
Petition (Civil) No. 3 of 2020 and held that:--

“ This Court has taken Suo Motu cognizance of the situation
arising out of the challenge faced by the country on account of
Covid-19 Virus and resultant difficulties that may be faced by
litigants across the country in filing their petitions/
applications/suits/appeals /all other proceedings within the
period of limitation prescribed under the general law of
limitation or under Special Laws (both Central and/or State).

To obviate such difficulties and to ensure that lawyers/litigants



do not have to come physically to file such proceedings in
respective Courts/Tribunals across the country including this
Court, it is hereby ordered that period of limitation in all such
proceedings, irrespective of the limitation prescribed under the
general law or Special Laws whether condonable or not shall

stand extended w.e.f. 15" March 2020 till further order/s to be

passed by this Court in present proceedings”.

2.2 The Hon’ble Supreme Court vide judgment and order dated 27.04.2021
restored the earlier order dated 23.03.2020 and directed that the period(s) of
limitation, as prescribed under any general or special laws in respect of all
judicial or quasi-judicial proceedings, whether condonable or not, shall be

extended till further orders.

3. Learned counsel for the respondent has no serious objection to the

application for condonation of delay.

Taking into consideration the submissions of learned counsel for the
applicant and order of Hon’ble Supreme Court passed in Suo Motu Writ
Petition (Civil) No. 3 of 2020, regarding extension of period of limitation,
we condone the delay in filing the present appeal. The Registry is directed to

convert this defective appeal into regular appeal.
Now we proceed to hear and decide the appeal on merit.

This appeal has been filed by Sri Sunil Prasad Singh (hereinafter referred to
as ‘the appellant’) against the order dated 13.08.2021 passed by the Uttar
Pradesh Real Estate Regulatory Authority, Lucknow (hereinafter referred to
as ‘the Regulatory Authority’) in Complaint no. LKO162/11/65366/2020
(Sunil Prasad Singh Vs. Ansal Properties and Infrastructure Ltd.) whereby

the complaint of the appellant has been rejected for non-prosecution.

The facts of the case, in brief, as culled out from the memo of appeal, are that
the respondent promulgated a project for allotment of residential
apartments/flats by way of sale in Hi-Tech Township named “Ansal API-
Celebrity Greens (F&G) Sushant Golf City, in the city of Lucknow.
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Housing and Urban Planning Department, Government of U.P., keeping in
view the mandates of the National and State Housing Policies, announced a
policy dated 22.11.2003 to be known as “Hi-Tech Township Policy”. The
applicant was approached by the respondent with an offer to provide 2 BHK
flat at affordable basic rate of Rs.2500/- per sq.ft.

The respondent lured the people by showing the Brochure of the project and
stating the progress and success of the other Ansal Projects. The appellant
was provided with the Brochure of the said project, reviews of the residents

who had purchased the units in the respondent’s other projects.

The appellant booked one unit of 2 BHK flat and deposited the amount of
Rs.11,55,666/- out of total consideration of Rs.32,05,000/- including service
tax. The rest amount was to be paid in installments as per schedule provided

by the respondent.

Thereafter the appellant requested the respondent to show the site plan and its
development and progress and to execute the agreement to sale but the

representatives of the respondent kept on lingering on the said issues.

The respondent promised to deliver the possession of the flat within 36
months from the date of booking. The application form for booking was duly
signed and submitted to the respondent on 04.04.2012 and the Flat Allottee(s)
Agreement was also executed between the appellant and the respondent on
04.04.2012. The possession of the said unit was promised on 04.04.2015 as
per the agreement, but the project is yet not completed and the development
of certain blocks has not begun including Block-J in which the subject unit is

allotted to the appellant.

The appellant became suspicious of the intent of the respondent and tried to
get in touch with the respondent’s representatives, but no answers were
given, therefore, the appellant filed a complaint before the Regulatory
Authority on 20.11.2020 against the respondent seeking relief for providing
physical possession of the property and getting the compensation in the form

of interest on the amount paid by the appellant to the respondent.

The appellant’s counsel appeared in the matter before the Regulatory

Authority on 20.01.2021 and 12.03.2021, but due to his illness the counsel of
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the appellant could not appear on 01.06.2021 and subsequently on
13.07.2021. The appellant and his counsel also could not appear before the
Regulatory Authority on 13.08.2021. Consequently the said complaint was
dismissed by the Regulatory Authority vide order dated 13.08.2021 due to

non-appearance of the appellant.

The appellant has challenged the impugned order dated 13.08.2021 passed by
the Regulatory Authority on the following grounds:--

(a) The Regulatory Authority has erred while passing the impugned order
dated 13.08.2021 as the Regulatory Authority neither considered the
submissions made by the appellant in his complaint nor considered the

documentary evidence which was already on record.

(b) The Regulatory Authority should have at least heard the opposite
party’s contentions and recorded the entire submissions and disposed
of the matter on merit but the Regulatory Authority has failed to do the

same.

(c)  The absence of the appellant was unintentional and the appellant could
not appear before the Regulatory Authority on the last date fixed due to
technical failure and the appellant kept on trying to connect with the
link provided, but he was not able to do the same due to which his

complaint was dismissed.

The appellant has prayed for setting aside the impugned order dated
13.08.2021 passed by the Regulatory Authority and remand the matter back
to the Regulatory Authority restoring the original complaint of the appellant

for deciding the same on merits after hearing both the sides.
The respondent has not filed any objection to the grounds of appeal.

Heard Sri Sanjay Awasthi, learned counsel for the appellant and Sri Saurabh

Misra, learned counsel for the respondent.

As per submission of the learned counsel for the appellant the counsel
appeared before the Regulatory Authority on 20.01.2021 and 12.03.2021 and
thereafter he did not chose to appear on 01.06.2021, 13.07.2021 and
13.08.2021. The appellant has mentioned in sub-para (9) of para 5 of the
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appeal that on 01.06.2021 and 13.07.2021 his counsel could not appear

before the Regulatory Authority due to illness and on 13.08.2021 the learned

counsel for the appellant could not appear before the Regulatory Authority

due to technical issues.

It is important to mention herein that the UPRERA vide Office Memorandum

dated 18" May, 2020 has issued guidelines regarding hearing of complaints

filed before the Authority and the Adjudicating Officer through video

conferencing providing therein as under:--

1.

The following steps will be taken as part of the assignment of the dates

and communication of the same to the parties:

i. UPRERA will be assigning date of complaint which will be made

visible in the cause list.

ii. The E-mail and SMS based communication will be sent to the

registered email address and mobile numbers of the parties.

iii. The E-mail will also contain the link for joining the VC session and

an attachment consisting of the guidelines to be adhered.

The video conferencing session will take place on Microsoft Teams
application; thus, the learned advocates and the concerned parties will
be required to download the application on their desktop/laptop/smart

phone prior to the date of hearing.

The learned advocates and the concerned parties can join the hearing
using desktop computers, laptops and smart phones. Although, it is
advised to use desktops/laptops.

Moreover, the parties joining the hearing using desktop computers,
need to arrange the webcam, speakers, microphone, while the parties
joining the VC hearing through laptop should have an inbuilt and
functional Webcam, Speaker and Microphone (microphone enabled
headphone is preferred. A good quality microphone, headphone and

camera set will be needed for video session.
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5. An un-interrupted internet connection and power backup should be

available for the duration of hearing.

The submission that learned counsel for the appellant could not appear on
01.06.2021 and 13.07.2021 due to illness and subsequently on 13.08.2021
due to technical issue, is not acceptable as the proceedings are being
conducted by RERA through virtual hearing and, therefore, either the
complainant/appellant or his counsel ought to have joined and if he was not
well and also was not in a position to conduct the hearing, then he should
have sought adjournment either informing prior or at the time when the case

was taken up.

As far as the issue to technical problem is concerned the UPRERA has
advised in its guidelines to have uninterrupted internet connection and power
backup. Even otherwise the appellant could have used smart phone for
joining the video conferencing on 13.08.2021. Continued absence of the
appellant on 01.06.2021, 13.07.2021 and 13.08.2021 in the hearing through
video conferencing shows lackadaisical attitude and non-seriousness of the
appellant. Further the courts help those who are vigilant and do not slumber

over their rights.

The Regulatory Authority, taking into consideration the continuous absence
on behalf of the appellant on three dates i.e. 01.06.2021, 13.07.2021 and

13.08.2021 dismissed the complaint for want of prosecution.

In view of the aforesaid, we do not find any illegality or irregularity in the
impugned order dated 13.08.2021 passed by the Regulatory Authority.
Accordingly the appeal is dismissed.

No order as to costs.

Dated: 11.05.2022
Shakir. (K. K. Jain) (D.K. Arora)



