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1.   These eights appeals have been preferred under Section 44(1) of the Real 

Estate (Regulation and Development) Act, 2016 (hereinafter referred to as 

‘the Act 2016’) against the similar orders dated 20.07.2022 passed by the  U. 

P. Real Estate Regulatory Authority, Regional Office, Gautam Budh Nagar 

(hereinafter referred to as ‘the Regulatory Authority’ . 



2.  Since the facts and issues in these eight appeals are common, therefore, they 

were heard together and are being disposed by a composite judgment.  For the 

sake of convenience, we take Appeal No. 828/2022 (Arun Kumar Vs. Solaris 

Realtech Pvt. Ltd.) as lead case.         

3.  Appellant has preferred the instant Appeal challenging the order dated 

20.07.2022 passed by the Uttar Pradesh Real Estate Authority in Complaint 

Case No. NCR144/12/86518/2021 filed by the appellant and the alleged 

cancellation order dated 07.09.2021 passed by the respondent.  

3.1  By this composite order 08 complaints were dismissed on the sole ground that 

whole amount of the complainants have been refunded till 24.09.2018, as per 

the ledger account filed by the opposite party/promoter, therefore, learned 

Regulatory Authority came to the conclusion that complainants are not 

covered under the definition of allottee as defined under Section 2(d) of the 

RERA Act, 2016. It has been observed by the learned Regulatory Authority 

that on this ground possession of the unit and interest for delayed period 

cannot be granted under Section 18 of the Act, 2016. 

4. The facts mentioned in the memo of appeal are as below : 

4.1  The respondent executed a Lease Deed dated 26.07.2013 with Greater Noida 

Industrial Development Authority registered at Sl. No. 21058, Book No. 1, 

Volume 13988 from pages 379 to 430 at Sub Registrar Sadar, Gautambudh 

Nagar to construct a multistoried residential Tower at Plot No. 16B, -Sector 1, 

Greater Noida (West). 

4.2  Thereafter the respondent entered into a collaboration agreement with M/s. 

DPL Builders. Pvt. Ltd for construction and sale of residential units in the 

Project by the name and style of "Flora Heritage" located at GH-16B, Sector-

1, Greater Noica (West)-201303. Furthermore, the Respondent no.1 also gave 



a General Power of Attorney dated 01.11.2014 to M/s. DPL Builders. Pvt. Ltd 

vide GPA registered in Book No. 1, Volume 17081 from pages 215 to 228. 

4.3 Therefore it is clear that M/s. DPL Builders. Pvt. Ltd was duly authorized by 

the respondent to construct and sell the residential flats. 

4.4  The appellant made an application for allotment of flat in the said project and 

accordingly Flat No. A1-1904, 19th Floor, Tower- Blacius having an area of 

1396 sq. mtrs. (3BHK + 3 Toilet) was allotted to the appellant vide Allotment 

Agreement dated 31.12.2017. The said Allotment Agreement was provided to 

the appellant vide letter dated 31.03.2018.   

4.5  The Allotment Agreement is a tripartite agreement wherein the appellant, 

respondent as well as M/s. DPL Builders Pvt. Ltd. is a party. The appellant 

has been defined as "The Allottee/Buyer", the respondent no. 1 has been 

defined as the "The Lessee" and M/s. DPL Builders. Pvt. Ltd has been defined 

as "The Promoter". Therefore, it is clear that the respondent no. 1 and M/s. 

DPL Builders Pvt. Ltd. were both aware that the flat has been allotted to the 

appellant. 

4.6  As per clause (i) on Page 11 of the agreement, the project was to be completed 

within 36 months from the date of the signing of the agreement i.e. 

31.12.2017, therefore the date of handing over of the possession was 

31.12.2020. 

4.7 As per Clause (b) under the heading "Sale Price and Mode Of Payment" it has 

been categorically stated that the appellant shall make the payment as per the 

Payment Plan and the Payment Plan has been attached at page 25 of the 

Allotment Agreement.   

4.8  It has been categorically stated that the FULL AND FINAL PAYMENT has 

been done at the time of booking and there is no due left to be paid. It is also 

noteworthy to mention that the said agreement alongwith the statement of 



account has been signed by all 3 parties- the appellant, Respondent no. 1 and 

the M/s. DPL Builders Pvt. Ltd. 

4.9  Therefore it is clear that the entire amount of the allotted flat stood paid and 

the respondent no. 1 was to handover the flat to the appellant by 31.12.2017. 

4.10 Thereafter on 09.08.2018, a Business Transfer Agreement was executed 

between the respondent no. 1 and M/s. DPL Builders. Pvt. Ltd, vide which the 

Collaboration Agreement dated 30.11.2013 was terminated; the 

authorities/powers given to the Seller vide General Power of Attorney dated 

01.11.2014 were withdrawn and the respondent no. 1 agreed to purchase back 

all Development Rights, Constructed Buildings and its constituents in Group 

Housing Project "DPL Flora Heritage".  

4.11 After the execution of the BTA, the respondent no. 1 became the whole and 

sole owner of the Project "Flora Heritage". 

4.12 In the said BTA also, the respondent no. I in point no. C and D had agreed 

that it had given development rights and various authorities to the respondent 

no. 3 for smooth development of the project and now the same are being 

withdrawn. 

4.13 Along with the BTA, Schedule "E" has been annexed which states the 

"Deliverables to Purchaser at Closing". The Point 'e' of Schedule "E" reads as 

follows:- 

       "e. List of all Accounts with evidence, where commitments have been made to 

the investors under Self Finance- Annexure-2". 

4.14 Annexure -2 consists of allottees who have been promised the possession of 

the Flat by the Respondents. 

4.15 The Annexure -2 is also annexed with the BTA and the heading of Annexure -

2 clearly states as follows:- 

"LIST OF UNITS UNDER SELF FINANCE (100% PAID)" 



The list is divided in 3 part divided as "Tower-1", "Tower-2" and "Tower-3". 

The appellant has been allotted Flat No. A-1-1904 which finds mention at 

Point No. 5 in Table 2 mentioned as "TOWER-2". 

4.16 That from a bare perusal of the Annexure 2, it is clear that the appellant had 

paid 100% of its cost and it was promised possession by the respondent. 

4.17 After the execution of the BTA, the respondent no. 1 developed intentions to 

cheat and defraud the allottees by not handing over the possession of the units 

despite receiving the complete consideration for the same. The project "Flora 

Heritage" was completed but still the appellant was never offered the 

possession. 

4.18 Aggrieved by the said action of the respondent no. 1, the appellant preferred 

complaint No. NCR144/12/86518/2021 wherein prayer was made for 

"possession and payment of interest for delay".  

4.19 In the Reply to the RERA complaint dated 07.01.2022, the respondent no.1 

had stated that 

(a)  The appellant has taken back the booking amount from the builder 

within the period of February 2016 to September 2018. 

(b)  The respondent no. 1 terminated the provisional allotment vide letter 

dated 07.09.2021 for non-payment of consideration amount. 

(c)  The complainant was an investor/financer to the respondent no.2. 

(d)   The complainant has taken back Rs. 4,97,00,000/- against the flats 

from DPL Builders Pvt. Ltd. 

4.21 Along with the reply dated 07.01.2022, the respondent no. 1 had annexed the 

4 letters dated 07.09.2021 vide which the respondent had allegedly cancelled 

the appellant's allotment. It is noteworthy to mention that in the alleged 

cancellation notice dated 07.09.2021, the reason given is that M/s. DPL 

Builders Pvt. Ltd. had failed to obtain NOC from the appellants in respect of 



the appellant's units and therefore the allotment is being cancelled. From a 

bare perusal of the letters it is clear that the reason for the alleged cancellation 

was not the non payment of consideration amount but some issue between the 

respondent no, I and Ms. DPL. Builders Pvt. Ltd. Therefore, it is clear that the 

submission made by the respondent in the reply dated 07.01.2022 is wrong 

and incorrect and wrong allegations were deliberately made to misguide the 

Ld. Authority. 

4.22 In the Application for production of the bank statement of the complainant 

alongwith affidavit dated 07.01.2022, the respondent no. 1 has stated that the 

appellant has taken back Rs. 4,97,00,000/- against cancellation of the flats 

from M/s. DPL Builders. Pvt. Ltd. The respondent no. 1 further made a prayer 

to the Ld. Authority directing the appellant to produce the bank account 

statement from 15.03.2012 to 15.04.2012 and January 2016 to September 

2018. 

4.23 On 12.01.2022, the respondent submitted "Additional Documents On Behalf 

of the Respondent". In the said document, the respondent had annexed a 

ledger account printed on the letter pad of M/s. DPL Builders Pvt. Ltd. 

wherein it had been stated that Rs. 4,77,00,000/- has been paid to the 

Appellants from February, 2018 to September, 2018.It is noteworthy to 

mention that the said ledger account no where states the RTGS number, NEFT 

Number, cheque number. account number etc. which substantiate that the said 

payment has been made to the appellants. 

4.24 Thereafter the respondent preferred an "Application for production of ITR of 

complainant alongwith affidavit". In the Application, the respondent stated 

that the appellants have taken back Rs.4,77,00,000/- against cancellation of 

various flats and accordingly the Ld. Authority may direct the appellant to 

submit the ITR returns from 2016 to 2020. 



 4.25 That the respondent also preferred an Application for Return of Excess 

Amount alongwith Affidavit dated 25.01.2022, wherein the respondent no. 1 

prayed for issuance of a direction to the appellants to return the excessive 

amount of Rs. 4,05,00,000/- along with interest @24%. 

4.26 That thereafter the appellant filed Objections dated 03.04.2022 to the 

"Additional Documents filed by the Respondents", "Objection to the 

Application on behalf of the respondent for return of excess amount of Rs. 

4,05,00,000/- paid to the complainant after cancellation of the flats", objection 

to the application for production of ITR since 2016 till 2020 and the 

reply/written submission. In the said applications, the appellant categorically 

stated as follows:- 

 (a)  The appellant receiving an amount of Rs. 4,77,00,000/-. 

(b)   The appellant denied the cancellation the allotment. 

(c)  The appellant further stated that the Ledger account being placed on 

record is forged and fabricated. 

 (d)  The appellant stated that the project has been purchased by the 

respondent from M/s. DPL Builders Pvt. Ltd. vide Business Transfer 

Agreement dated  09.08.2018 and in the BTA itself the respondent no. 1 

has acknowledged in Schedule E- Annexure 2- Table "Tower 2" at 

Serial no. 5, that the amount for the entire flat stands paid. Therefore, it 

is clear that till 09.08.2018 no amount has been transferred to the 

appellant and that the respondent has failed to show any evidence 

substantiating the transfer of payment after 09.08.2018 i.e. date of 

execution of the Business Transfer Agreement. Therefore, it is clear that 

the entire amount stands deposited and accordingly the appellant is 

entitled to receive the possession of its flat.  



 4.27 Thereafter the impugned order dated 20.07.2022 was passed. In the impugned 

order, the Ld. Authority before even framing the issues, has given a category 

finding that the entire deposit made by the appellant has been returned by the 

respondent and accordingly, the the appellant is not covered within the 

definition of "Allottee". 

4.28 Thereafter the Ld. Authority framed one issue which is as follows:- 

"Whether the complainant is entitled to any Relief?" 

4.29 The Ld. Authority while dealing with the Issue has held that the appellant is 

not covered within the definition of Clause 2(d) of the Real Estate (Regulation 

and Development) Act, 2016 as he has received the entire amount back 

on24.09.2018 as per the ledger account. Accordingly, the Ld. Authority has 

dismissed the complaint. 

4.30 The Ld. Authority has considered the Ledger Account as submitted by the 

respondent to be a sacrosanct document even though the said letter does not 

state that in which account number has the amount being transferred or the 

RTGS/NEFT Number or the cheque number etc. The Ld. Authority has relied 

upon a ledger account prepared by the respondent on the letter pad of M/s. 

DPL Builders Pvt. Ltd. The said ledger is not even signed by any of the 

parties. The appellant categorically submits that the said statement is forged 

and fabricated and cannot be relied upon as a conclusive proof of any amount 

being transferred to the appellant. 

4.31 It is submitted that the appellant has till date not received any amount back 

from the respondent till date and the entire sale consideration stands paid to 

the respondent no.1. The appellants in order to substantiate the fact, has 

brought on record the bank statement of its Account No. 371010100005838, 

Axis Bank from 01.01.2012 to 31.03.2019.   



4.32 That the appellant submits that it does not have any other bank account in his 

name and the aforementioned account is the only bank account of the 

applicant. 

4.33 The respondent no. 1 had prayed before the Ld. Authority to direct the 

appellants to bring on record the Bank Statement of the period from 

15.03.2012 to 15.04.2012 and January 2016 to September 2018. Accordingly, 

the appellant is bringing on record its entire Bank Statement from 01.01.2012 

to 31.03.2019. A bare perusal of the Bank Statement will substantiate the fact 

that the appellant has not received the refund of a single rupee from the 

respondent no. 1 till date. Therefore, the finding given by the Ld. Authority is 

factually incorrect and deserves to be quashed. 

4.34 The appellant submits that 8 flats were allotted to the appellants and his 

family members when the project had been launched.   

4.35 The respondent no. 1 had categorically agreed and accepted it as the full and 

final payment and the same was also acknowledged by it at page 25 of the 

Allotment Agreement dated 31.12.2017 wherein it has been clearly stated that 

the Balance amount to be paid is ZERO/NIL. 

4.36 The respondent no. 1 had also acknowledged the full and final payment of the 

8 flats in the Business Transfer Agreement dated 09.08.2018 in Annexure -2 

wherein it has categorically been admitted that the units are 100% paid. 

4.37 The respondent no. 1 in order to cheat the appellant are now trying to deny 

their liability to hand over the 8 flats to the appellant. 

4.38 The amount of. Rs. 72,00,000/- paid by the appellant is admitted by the 

respondent, and same is further substantiated by the chart giving the details of 

the payments made from time to.   



4.39 From a bare perusal of the Annexure 2 of the BTA, it is clear that the 

appellant had paid 100% of its cost and it was promised possession by the 

respondents. 

4.40 After the execution of the BTA, the respondent no. 1 developed intentions to 

cheat and defraud the allottees by not handing over the possession of units 

despite receiving the complete consideration for the same. The project "Flora 

Heritage" was completed but still the appellant was never offered the 

possession. 

4.41 The appellant further submits that the cancellation letter dated 07.09.2021 is 

forged and fabricated and has been made merely to somehow deprive the 

appellant of its right over the allotted flats. 

4.42 Furthermore, the alleged impugned cancellation order is against the terms of 

the allotment letter and accordingly deserves to be quashed. The allotment 

agreement only permits the respondent to cancel the allotment in case the 

payment is not received. In the present case, the entire payment has admittedly 

been received by the respondent and accordingly the said cancellation clause 

is not attracted in the present case.   

4.43 Furthermore alleged that impugned cancellation notice dated 07.09.2021 

clearly state that the allotment is being cancelled because M/s. DPL Builders 

Pvt. Ltd. had failed to obtain NOC from the appellants in respect of the 

appellant's units. It is submitted that on account of this reason the allotment 

cannot be cancelled as the appellant cannot be penalized for any issue that has 

cropped up between the respondent No. 1 and M/s. DPL Builders Pvt. Ltd. 

The said reason given in the cancellation order dated 07.09.2021 is against the 

terms of the allotment agreement dated 31.12.2017 and accordingly the 

cancellation notice deserves to be quashed. 



4.44 It is submitted that the respondent cannot be permitted to defend the 

impugned cancellation order by supplementing additional reasons. It is 

submitted that the cancellation order has to be defended by the grounds stated 

therein and not by way of additional grounds. The impugned order nowhere 

mentions that the cancellation is being done on account of non-payment of the 

remaining amount and accordingly the same reason cannot be raised to defend 

the said order now.  

4.45 The respondents have never written any letter to the appellant demanding 

dues from the appellant and the same substantiates the fact that no dues were 

remaining from the appellants end. 

4.46 The appellant also begs to bring on record that the respondent has tried to 

misguide the Ld.. RERA by stating incorrect facts and adopting contrary 

stands. The respondents had earlier stated before the Ld. RERA that the 

allotment has been alleged cancelled on account of non payment of the 

remaining amount, but subsequently it stated that Rs. 4,05,00,000/- in excess 

has been allegedly transferred to the appellant and the same may kindly be 

ordered to be refunded. The baseless and contrary assertions were made to 

merely misguide the Ld. RERA. 

4.47 The respondent is trying to adopt contrary stands and the same is not 

permissible as the respondent cannot be permitted to approbate and reprobate.   

4.48 The respondents cannot be permitted to deviate from the terms of the 

allotment agreement dated 31.12.2017 which has been drafted by them only. 

4.49 The respondents have never denied the validity of the allotment agreement 

dated 31.12.2017 before the Ld. RERA and therefore the terms of the said 

agreement are admitted to both the parties. 

4.50 In view of the facts mentioned above, the appellant prayed for the following 

relief;-   



A)   Issue an order or direction quashing the order dated 20.07.2022 passed in 

Complaint Case No. NCR144/12/86518/2021 (Arun Kumar Vs. M/s. Solaris 

Realtech Pvt. Ltd.) and further to dismiss the Complaint case no. 

NCR144/12/86518/2021 in toto; 

B)  Issue an order or direction quashing the letter dated 07.09.2021 issued by the 

respondents; 

C)  Issue an order or direction directing the respondent to execute the sale deed and 

handover the possession of the allotted Flat No. A1-1904, Tower Blacius, 

Project Flora Heritage, to the appellant alongwith delay interest; 

(D)Hon'ble Tribunal may graciously be pleased to pass such other orders as it may 

deem fit and proper in the facts and circumstances of the case. 

(E) Allow the application with cost.   

5. The respondent filed its objection to the memo of appeal and submitted that 

because it is evident from the perusal of Collaboration Agreement dt. 

30.11.2013, executed by the respondent in favour of M/S DPL Builders Pvt. 

Ltd., wherein respondent granted it development, marketing and sale rights of 

its project named "Flora Heritage" and authorized it to execute necessary 

documents for sale/transfer/lease/license etc. of the project in favour of the 

prospective purchasers after completion. It is evident from the term "after 

completion" in Clause 3.1 of the aforesaid Collaboration Agreement dt. 

30.11.2013 that the M/S DPL Builders Pvt. Ltd. was not authorized for 

executing any document related to the transfer of any unit or part of the 

project before its completion and it is an admission of appellant himself that 

the construction of aforesaid project was not started till August 2018.  

5.1  While denying the paragraphs of appeal the respondent submits that because 

the appellant neither produced any proof of payment nor disclosed the mode 

of payment. It is pertinent to mention here that the alleged receipt are forged 



documents which are subsequently prepared by appellant, in back date, with 

the help of Mr. Kamal Dutta, Mr. Karan Dutta & Mrs. Neelam Dutta who 

were previous directors Karan Dutta of the respondent company. 

5.2  M/S DPL Builders Pvt. Ltd. was involved in unfair trade practices and 

embezzlement of funds. M/S DPL Builders Pvt. Ltd. executed a Business 

Transfer Agreement dt. 09.08.2018 with the respondent for transferring its all 

the rights relating to the development, marketing and sale etc. of the 

concerned project to the respondent company. It is pertinent to mention here 

that aforesaid Mr. Kamal Dutta, Mr. Karan Dutta & Mrs. Neelam Dutta were 

previous directors & shareholders of the respondent company who withdrew 

their directorship in respondent company and transferred it to Mr. Babloo 

Chaudhary & Mr. Suresh Kumar Singhal before execution of aforesaid 

business transfer agreement dt. 09.08.2018. Therefore, Mr. Kamal Dutta 

signed aforesaid Business Transfer Agreement for M/S DPL Builders Pvt. 

Ltd. and Mr. Babloo Chaudhary signed it on behalf of respondent company. 

                 It is evident from perusal of Clause 11 of Annexure No. B of aforesaid 

Business Transfer Agreement dt. 09.08.2018 that M/S DPL Builders Pvt. Ltd. 

agreed to settle all the claims on all the sold as well as unsold units itself solely 

and also agreed therein that the respondent is not liable for any claim on flat 

units till 09.08.2018 in aforesaid project. It was further agreed by M/S DPL 

Builders Pvt. Ltd. in Clause 17 of Annexure B of the aforesaid Business 

Transfer Agreement that it would be solely responsible to bear all the liabilities 

of any form, during the tenure of directorship of Mr. Kamal Dutta, Mr. Karan 

Dutta & Mrs. Neelam Dutta, in respect of business and the claim of appellant 

regarding his Flat Unit No. A1-1904 accrued during the directorship of Mr. 

Kamal Dutta, Mr. Karan Dutta & Mrs. Neelam Dutta, therefore, only M/S DPL 

Builders Pvt. Ltd. is solely responsible for settling the claim of appellant if 



there is any such claim exist, therefore, the respondent has no liability to settle 

any claim of appellant if he has any such claim. It is also pertinent to mention 

here that Mr. Kamal Dutta and Mr. Karan Dutta were also directors of M/S 

DPL Builders Pvt. Ltd. at the time of execution of aforesaid Business Transfer 

Agreement in favour of respondent. 

5.3 The respondent audited the accounts of the respondent company and found 

that the M/S DPL Builders Pvt. Ltd. provided false details in aforesaid 

Business Transfer Agreement and falsely stated therein that the appellant paid 

full consideration amount of his aforesaid flat unit at the time of execution of 

Business Transfer Agreement. It is pertinent to mention here that the director 

of the respondent company also lodged an FIR against Mr. Kamal Dutta, Mr. 

Karan Dutta, Mrs. Neelam Dutta & Diksha Nirula (who are present and 

previous officials of M/S DPL Builder Pvt. Ltd.) for disclosing false details in 

Business transfer agreement and for executing fake receipt & agreements of 

the flats in back date after transfer of business in favour of Respondent. It is 

necessary to mention here that the welcome letter and allotment letter were 

issued to appellant by aforesaid M/S DPL Builders Pvt. Ltd. during the 

directorship of Mr. Kamal Dutta, Mr. Karan Dutta & Mr. Neelam Dutta in 

respondent company.  

5.4  The respondent deliberately concealed cancellation of his flat unit before this 

Hon'ble Tribunal as well as before the U.P. RERA. The respondent cancelled 

his allotment vide a Letter Dated 07.09.2021 which was duly received by him 

but he never challenged the cancellation of his allotment under section 11(5) 

of the Real Estate (Regulation And Development) Act, 2016 therefore he is 

neither an allottee in the aforesaid project nor has any claim to seek 

possession of the unit. He can only get refund of his money after the 

deduction provided under his allotment agreement. 



5.5 The unit of appellant was cancelled through a Notice dated 07.09.2021 due to 

non-payment of full consideration amount and false information provided by 

M/S DPL Builders Pvt. Ltd. to respondent regarding the allotment of flat in 

question to appellant. It is pertinent to mention here that the aforesaid 

cancellation notice was duly received by the appellant but he deliberately 

concealed its knowledge before U.P. RERA in his complaint and also denied 

its service in his aforesaid appeal. It is a necessary to mention here that the 

appellant filed an Application U/S 156(3) Cr.P.C. dt. 07.06.2022, supported 

by his affidavit, in the Court of Hon'ble Chief Metropolitan Magistrate, 

District Saket, Delhi for registration of FIR against respondent and its 

directors. It was registered as CT Case No. 990/2022 Arun Kumar Vs. Solaris 

Realtech Pvt. Ltd.. It is evident from the perusal of aforesaid Application dt. 

07.06.2022 that the appellant has specifically admitted service of cancellation 

notice in para 12 of his aforesaid Application dt. 07.06.2022 but the aforesaid 

cancellation of allotment has not been challenged by the appellant till today. 

5.6 The appellant's allotment of the flat was cancelled by respondent vide 

aforesaid letter dt. 07.09.2021 and the cancellation of allotment is not 

challenged by the appellant till today, therefore, appellant is neither an allottee 

nor he can claim possession of the flat. 

5.7 The Ledger, filed by appellant in appeal, was provided by M/S DPL Builders 

Pvt. Ltd. to the respondent at the time of execution of business transfer 

agreement. 

5.8 The total consideration of all 8 units was Rs. 1,60,11,200/- as per the 

allotment agreements executed by respondent in favour of appellant and his 

relatives but he and his relatives only paid total amount of Rs. 72,00,000/-for 

all the 8 units.   



                  It is evident from details and by perusal of all the 8 allotment 

agreements that the total consideration amount of all 8 units was Rs. 

1,60,11,200/- at the time of execution of agreements but the appellant and his 

family only claimed to pay amount of Rs. 72,00,000/- to respondent for all 

those 8 units which means that the appellant and his family has not paid 

amount of Rs. 88,11,200/- to the respondent as per allotment agreement 

therefore respondent was compelled to cancel allotment of all the aforesaid 8 

units allotted to appellant and his family members. Further, it is also necessary 

to mention here that the appellant & his family members only paid Rs. 

72,00,000/- for all 8 aforesaid units but he was not issued separate receipts for 

separate flats by Mr. DPL Builders Pvt. Ltd. which proves that the aforesaid 

amount, paid by appellant and his family members, was for some personal 

business transactions and not for sale of aforesaid alleged allotted 8 flats units. 

5.9 The total consideration of all aforesaid 8 units was 1,60,11,200/- as per 

allotment agreement and the appellant only paid amount of Rs. 72,00,000/- to 

respondent for all the 8 units allotted to him and his family members which 

means that the amount of Rs. 88,11,200/- were due on them but they 

conspired with the Mr. Kamal Dutta and Mr. Karan Dutta (who were previous 

directors of respondent company and M/S DPL Builders Pvt. Ltd.) and 

prepared forged back dated payment receipts of full payment by respondent 

company. Mr. Kamal Dutta, Mrs. Kiran Dutta and Mr. Karan Dutta had their 

hand in gloves with appellant and his family member in aforesaid forgery and 

the aforesaid alleged receipt of full & final payment, produced by appellant, 

are proved fabricated by their admission of fact that they only paid amount of 

Rs. 72,00,000/- to the respondent. 

5.10 The appellant is not an allottee, after cancellation of his allotment, and he can 

only claim refund of his amount from M/S DPL Builders Pvt. Ltd. as per 



"Clause 11 of Annexure No. B of aforesaid Business Transfer Agreement dt. 

09.08.2018" wherein M/S DPL Builders Pvt. Ltd. agreed to settle all the 

claims on all the sold as well as unsold units itself solely and also agreed 

therein that the respondent is not liable for any claim on flat units which 

accrued till 09.08.2018 in aforesaid project and the claim of appellant accrued 

on 31.12.2017 at the time of execution of allotment agreement. It was further 

agreed by M/S DPL Builders Pvt. Ltd. in "Clause 17 of Annexure B of  the 

aforesaid Business Transfer Agreement" that it would be solely responsible to 

bear all the liabilities of any form, during the tenure of directorship of Mr. 

Kamal Dutta, Mr. Karan Dutta & Mrs. Neelam Dutta, in respect of business 

and the claim of appellant regarding his Flat Unit accrued during the 

directorship of Mr. Kamal Dutta, Mr. Karan Dutta & Mrs. Neelam Dutta, 

therefore, only M/S DPL Builders. Ltd. is solely responsible for settling the 

claim of appellant if there is any such claim exist. It is also pertinent to 

mention here that M/S DPL Builders Pvt. Ltd. has already refunded aforesaid 

amount of Rs. 20,00,000/- to appellant through following three transactions 

and the amount if duly received by him: 

                  It is evident from aforesaid details that M/S DPL Builders Pvt. Ltd 

refunded amount of Rs. 20,00,000/- to the appellant out of Rs. 72,00,000/- 

paid by him for allotment of aforesaid 8 units to appellant and his family. 

Therefore, he is only liable to get amount of Rs. 52,00,000/- from M/S DPL 

Builders Pvt. Ltd as per "Clause 11 & 17 of Annexure No. B of the aforesaid 

Business Transfer Agreement dt. 09.08.2018" after deductions of charges as 

per allotment agreement. Appellant has due knowledge of aforesaid Business 

Transfer Agreement dated 09.08.2018. 

5.11 The cancellation notice was duly received by the appellant, which is also 

admitted by him in CT Case No. 990/2022 Arun Kumar Vs. Solaris Realtech 



Pvt. Ltd. before the Court of Hon'ble Chief Metropolitan Magistrate, District 

Saket, Delhi but he never challenged aforesaid cancellation of his allotment 

under section 11(5) of the Real Estate (Regulation And Development) Act, 

2016 till today therefore he is not an allottee after cancellation of his allotment 

but the appellant has deliberately concealed aforesaid cancellation in his 

complaint and also denied its service upon him for misleading this Hon'ble 

Tribunal and the U.P. RERA. It is pertinent to mention here that the total cost 

of all 8 units, allotted to appellant and his family members, was Rs. 

1,60,11,200/- as per the allotment agreements executed by respondent in 

favour of appellant and his relatives but they only paid total amount of Rs. 

72,00,000/- for all the 8 units, therefore, allotment of their all 8 units were 

cancelled due to non-payment of full consideration amount and M/S DPL 

Builders have already refunded amount of Rs. 20,00,000/- to the appellant. 

5.12 The correct fact is that the respondent alleged before U.P. RERA in his 

written statement/reply of complaint that the appellant has already got the 

refund of Rs. 4,77,00,000/- from respondent & M/S DPL Builders Pvt. Ltd. 

which was based on the information provided to appellant by the Mr. Kamal 

Dutta, Mr. Karan Dutta and Mrs. Neelam Dutta but it was incorrect 

information. It subsequently came in respondent's knowledge. when 

respondent got bank details of M/S DPL Builders Pvt. Ltd., that the appellant 

had his hand in gloves with Kamal Dutta, Mr. Karan Dutta and Mrs. Neelam 

Dutta in aforesaid forgery and fraud. They conspired against respondent and 

its present directors for cheating and extracting undue benefits from it, 

therefore wrong information was provided to respondent by M/S DPL 

Builders Pvt. Ltd. at the time of transfer of business. Respondent subsequently 

verified all the documents and did audit of his accounts after aforesaid 

complaint before U.P. RERA and now got all the correct facts of this case 



which can also be verified by the documents filed by the appellant with his 

appeal, therefore, respondent is now presenting all the correct facts of this 

case before this Hon'ble Tribunal, along with required documents, in his 

objection of appeal which are necessary to be considered in the interest of 

justice. It is further pertinent to mention here that the aforesaid wrong 

statement was not given by respondent before U.P. RERA deliberately but the 

respondent was misled and deceived by Mr. Kamal Dutta, Mr. Karan Dutta 

and Mrs. Neelam Dutta of M/S DPL Builders Pvt. Ltd., therefore, aforesaid 

wrong statement was given by respondent before U.P. RERA under their 

wrong influence but now the respondent is presenting correct facts before this 

Hon'ble Tribunal alongwith all the documentary evidences. 

5.13 The respondent is not deviating the terms of allotment agreement but the 

appellant himself wants to cheat respondent and extort undue benefits from it 

by concealing correct consideration amounts of all 8 units provided in their 

respective allotment agreements. Total consideration of all 8 units was 

Rs.1,60,11,200/- as per the allotment agreements executed by respondent in 

favour of appellant and his relatives but they only paid total amount of Rs. 

72,00,000/- for all the 8 units and claimed that they paid full and final 

payment for all 8 units but the amount of Rs. 88,11,200/- was due on them as 

per allotment agreement therefore their units were cancelled when respondent 

got knowledge of their fraud and fabricated receipts. Appellant and his 

relatives did not challenge the cancellation of their units till today therefore 

they are not allottee and cannot claim possession of units. It is also necessary 

to mention here that the appellant has already taken refund of Rs. 20,00,000/- 

from M/S DPL Builders Pvt. Ltd. who is liable to refund their money but 

deliberately concealed aforesaid refund in his appeal which not only means 

that only Rs. 52,00,000/- of appellant are due on M/S DPL Builders Pvt. Ltd 



but also means that the appellant agreed for cancellation of his unit when he 

took refund of Rs. 20,00,000/- from M/S DPL Builders Pvt. Limited. 

Appellant also gave a no objection letter for cancellation and resale of his unit. 

It is pertinent to mention here that the respondent has already sold all the 

aforesaid 8 units to the third parties and they have also taken the possession of 

their flats in pursuance of aforesaid conveyance deed. 

5.14 The respondent never denied the terms of aforesaid allotment agreement dated 

31.12.2017. 

5.15 In view of aforesaid facts, reasons and circumstances of this case, aforesaid 

appeal is liable to be dismissed with heavy cost in the interest of justice. 

6. The appellant has filed his reply to the objections of the respondent denying 

the averments made by the respondent and reiterating the averments made in 

the memo of appeal. 

7. Heard Sri Kartikey Dubey, learned counsel for the appellants and Sri Rohit 

Jaiswal, learned counsel for the respondent. 

8. On the basis of submissions of learned counsel for parties, pleadings and the 

grounds pressed, we frame following questions in order to examine the 

controversy involved in the instant appeal. 

(i) whether Regulatory Authority is justified in rejecting the complaint of 

allottee vide impugned order dated 20.07.2022 on the sole ground 

that the appellants/complainants are not covered under the definition 

of allottee because promoter has refunded the whole amount of the 

allottee?? 

(ii)  whether there is any illegality or perversity in the impugned       

order of the Regulatory Authority? 

  
9. Answer to Question No. 1- 



 
9.1  It has been mentioned in the each complaint of 08 units that flats No. C-

2/1706, A-1/1904 was allotted to Sri Arun Kumar, Unit No. C/006, A-1/1404 

was allotted to Smt. Kameshari Devi (mother of Arun Kumar), Unit No. A-

1/1804, A-1/1701 was allotted to Smt. Pooja (wife of Arun Kumar), Unit No. 

A-1/1704 was allotted to Deepak Kumar (brother of Arun Kumar) and Unit 

No. C/1705 was allotted to Sri Ujjwal Dehlan (father of Arun Kumar). It has 

been mentioned in the complaint that amount of Rs. 22,33,600/- was paid for 

the each unit by the each allottee. Unit was allotted vide allotment letter dated 

31.12.2017 and the date of completion was 31.12.2020 as per agreement for 

sale. It has also been mentioned in the complaint that under the account 

statement Rs. 10 lakhs deposited for the unit. This account statement is from 

01.04.2012 to 31.03.2018. The total value of each unit/flat has been mentioned 

as Rs. 22,33,600/-. As per complaint the whole consideration amount of each 

unit was deposited by the each allottee.  

9.2  Perusal of reply filed by the promoter before the Regulatory Authority against 

the complaint that complainants have purchased flats on onetime payment 

basis but complainants did not paid the amount to the respondent/promoter. 

The promoter has also mentioned in his reply before the Regulatory Authority 

that complainant are investors/financer only with regard to the amount 

deposited, total Rs. 72 lakhs were deposited for 08 units/flats. Promoter has 

also mentioned in his reply before the Regulatory Authority that M/s. Solaris 

Realtech Pvt. Ltd. cancelled/terminated the allotment of these 08 units/flats of 

complainants vide letter dated 07.09.2021 for nonpayment of consideration as 

per the Builder Buyer Agreement. Thus, it has been mentioned in the 

objections of the promoter filed before the Regulatory Authority that 

complainants are not “allottee” because :-  



 
(i) Allotment has been cancelled/terminated vide letter dated 

07.09.2021 for nonpayment of consideration as per Builder Buyer 

Agreement;   

(ii) Because whole amount i.e. Rs. 4,97,00,000/- has been 

paid/refunded by the DPL Builders to the allottee; 

(iii) Complainants are investors/financer only, they invested total Rs. 

72,00,000/- for 08 flats against which Rs. 4,97,00,000/- has been 

paid to the complainants for the 08 units mentioned above. 

 

9.3  Refund of whole amount of Rs. 4,97,00,000/- is said to be paid to the 

complainants as complainants were investors/financer only. On the other hand 

promoter has also taken the plea of cancellation of allotment of units due to 

nonpayment of the consideration amount as per the Builder Buyer Agreement. 

On both counts, promoter has alleged that complainants are not covered under 

the definition of allottee because their units have been cancelled as well as 

whole amount has been refunded/paid to the complainants. 

9.4  Complainants has not challenged the cancellation of unit in the complaint filed 

before the Regulatory Authority while cancellation of the unit was mentioned 

in the objections filed by the promoter against the complaint, but complainants 

did not challenged the cancellation before the Regulatory Authority. 

Complainants have challenged the cancellation in the present appeal for the 

first time.  

9.5  Perusal of impugned order of Regulatory Authority dated 20.07.2022 reveals 

that Regulatory Authority has come to the conclusion that complainants do not 

come under the definition of allottee because whole amount has been refunded 

to the complainants. On this basis, Regulatory Authority observed that 



possession of the unit and interest for delay in possession cannot be granted 

under Section 18 of the Act, 2016.  

9.6  Though, it has been mentioned by the Regulatory Authority in the details of 

respondent’s objection that allotment of the units has been cancelled by the 

DPL Builders vide letter dated 07.09.2021, because due amount has not been 

paid by the complainant as per Builder Buyer Agreement, but while deciding 

the issue No.1 fact of cancellation has not been analyzed by the Regulatory 

Authority. Regulatory Authority has also not analyzed the alleged fact of the 

promoter that whether amount deposited by the complainant is in the form of 

investment or deposit for the allotment of flat. 

9.7  Learned Regulatory Authority has nowhere mentioned or analyzed in the issue 

No.1 of the impugned judgment that whether whole amount or partial amount 

has been refunded on the ground of cancellation of unit or returned as 

investment to the complainant. Learned Regulatory Authority has also not 

analyzed the alleged fact that whether due amount of consideration regarding 

each allotted unit as per Builder Buyer Agreement was paid or not by the 

allottee.  

 
 9.8 Though, complainant has not challenged the cancellation notice/letter dated 

07.09.2021 before the Regulatory Authority yet it was essential to be analyzed 

by the Regulatory Authority whether any amount has been refunded in 

pursuance to the valid/legal cancellation of units as per the clause of the 

agreement and provisions of Act, 2016/Rules.  

9.9  Above discussion makes it clear that learned Regulatory Authority ought to 

have analyzed following points as per the facts and circumstances mentioned 

by the complainant and promoter before the Regulatory Authority before 



coming to the conclusion that complainants are not covered under the 

definition of allottee, hence complaint is rejected :-  

 
(i) whether amount deposited by the complainant for each unit was 

only investment/finance by the each complainant in the project in 

the garb of allotment or deposit for allotment of unit; 

(ii) whether units of complainants were validly cancelled due to the 

default in payment of full  consideration by each allottee regarding 

each unit/flat; 

(iii) whether any amount has been returned to the complainants after 

the cancellation of units by the promoter; 

(iv) whether any earnest money was deducted while refunding the 

amount on the ground of complainants being defaulter in payment 

of due consideration;  

(v) whether complainants/allottees deposited the whole consideration 

amount or part of it with the promoter at the time or after the 

execution of agreement.  

9.10  After analyzing all above facts and circumstances in the light of documents 

and admissions of the parties, learned Regulatory Authority should have came 

to be conclusion that whether complainants are allottees or not.  

9.11 Promoter has also mentioned in the objections filed against the appeal before 

this Tribunal that wrong information was given by the Kamal Dutta, Karan 

Dutta and Mrs. Neelam Dutta of M/S. DPL Builders Pvt. Ltd. regarding the 

refund of Rs. 4,97,00,000 (to appellant) at the time of transfer of business. 

Respondent came to know the actual facts after the verification of documents, 

accounts and audit that total consideration for all 08 units was Rs. 



1,60,11,200/- as per the agreement but appellants deposited total Rs. 

72,00,000/- only for the all 08 units and claimed that they paid full and final 

payment while the amount of Rs. 88,11,200/- was due on them. Therefore, 

units of appellants were cancelled. Appellants have already received Rs. 

20,00,000/- from M/S/ DPL Builders Pvt. Ltd., who is liable to refund their 

rest amount of Rs. 52,00,000/- also. Appellants also gave a no objection letter 

for cancellation and resale of their units. All 08 units have been sold to third 

parties and they have also taken the possession of their flats in pursuance of 

conveyance deeds, while complainant has categorically mentioned that they 

have not received any amount from the promoter in their account including 

complainant Arun Kumar. Therefore, it was also necessary for the Regulatory 

Authority to analyze the factum of refund of any amount to complainant. 

Learned Regulatory Authority ought to have examined the fact of payment of 

whole or part consideration amount for each allotted unit by 

complainant/complainants. There is no discussion/analysis to the whole or part 

payment of consideration of each unit by the complainants and its effect. 

Legality of creation of third party in respect in all 08 units should also be 

analyze during the examination and analyzed of the legality of cancellation of 

08 units of appellants by the promoter.  

9.12  On the basis of above discussion, we are of the view that learned Regulatory 

Authority should have analyzed the above facts and circumstances before 

coming to the conclusion that whether complainants are allottee or not.  

9.13  Therefore, Regulatory Authority cannot reach on legal/logical conclusion 

about complainant being allottee or not without analyzing the above 

mentioned facts and circumstances. The learned Regulatory Authority has not 

discussed/analyzed above mentioned facts and circumstances before coming 



to the conclusion that complainants are not allottees. Therefore, Regulatory 

Authority is not justified in passing the impugned order dated 20.07.2022.  

Question No.1 is answered accordingly. 
 

10.  Answer to Question No.2- 
 

10.1  Answer to the question No.1 makes it clear that learned Regulatory Authority 

has come to the conclusion on the sole ground that complainant is not allottee 

because whole amount i.e. Rs. 4,97,00,000/- has been refunded to the 

complainant, without analyzing and ascertaining the actual amount of refund 

and whether it is against the investment or after the valid cancellation of unit 

due to the default in payment of the due consideration amount.  

10.2 If the point of cancellation of unit has been raised in his written statement by 

the promoter before Regulatory Authority, then it was obligatory for the 

Regulatory Authority to analyze and decide this point/issue also alongwith 

other issues before arriving at the conclusion whether complainant is allottee 

or not. Such main issues should be decided at the first level of adjudication, 

not at appellate stage first time, so that aggrieved party can assail that 

conclusion also alongwith other grounds before the appellate authority.   

10.3 Therefore, impugned order dated 20.07.2022 passed by the learned Regulatory 

Authority is perverse, illegal and without proper analysis of facts and law. 

Question No.2 is answered accordingly.  

11.  On the basis of analysis and conclusion of Question Nos. 1 & 2, we are of the 

view that present appeal alongwith other seven connected appeals are liable to 

be allowed.  

12.  Appeal Nos. 828/2022 (Arun Kumar Vs. Solaris Realtech Pvt. Ltd.), 

Appeal No. 829/2022 (Arun Kumar Vs. Solaris Realtech Pvt. Ltd.), 



Appeal No. 830/2022 (Deepak Kumar Vs. Solaris Realtech Pvt. Ltd.), 

Appeal No. 831/2022 (Kameshari Devi Vs. Solaris Realtech Pvt. Ltd.), 

Appeal No. 834/2022 (Kameshari Devi Vs. Solaris Realtech Pvt. Ltd.), 

Appeal No. 832/2022 (Pooja Vs. Solaris Realtech Pvt. Ltd.), Appeal No. 

833/2022 (Pooja Vs. Solaris Realtech Pvt. Ltd.) and Appeal No. 835/2022 

(Ujjwal Dehlan Vs. Solaris Realtech Pvt. Ltd.) are allowed. Consequently, 

composite order of Regulatory Authority dated 20.07.2022 passed in 

Complaint Nos. NCR144/12/86518/2021 (Arun Kumar Vs. M/S. Solaris 

Realtech Pvt. Ltd.), NCR144/12/86526/2021 (Arun Kumar Vs. M/S. Solaris 

Realtech Pvt. Ltd.), NCR144/12/86552/2021 (Pooja Vs. M/S. Solaris Realtech 

Pvt. Ltd.), NCR144/12/86553/2021 (Pooja Vs. M/S. Solaris Realtech Pvt. 

Ltd.), NCR144/12/86559/2021 (Kameshari Devi Vs. M/S. Solaris Realtech 

Pvt. Ltd.), NCR144/12/86561/2021 (Kameshari Devi Vs. M/S. Solaris 

Realtech Pvt. Ltd.), NCR144/12/86563/2021 (Deepak Kumar Vs. M/S. Solaris 

Realtech Pvt. Ltd.) and NCR144/12/86564/2021 (Ujjwal Dehlan Vs. M/S. 

Solaris Realtech Pvt. Ltd.) is set-aside.  

13.  Above mentioned 08 complaints are restored to its original number. Learned 

Regulatory Authority is directed to decide the above 08 complaints within 

four months after giving opportunity of hearing to both the parties in the light 

of observations made in the present order/judgment, if there is no other legal 

impediment.     

14. Registry is directed to send a copy of this order to U.P. Real Estate Regulatory 

Authority forthwith for information and compliance.         

 
 

(Rameshwar Singh)                           (Sanjai Khare) 



Dated: 16.05.2025 
PRADEEPKUMAR 


