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Hon’ble Mr. Justice Suneet Kumar, Chairman. 
Hon’ble Mr. Sanjai Khare, Judicial Member. 
Hon’ble Mr.Rameshwar Singh, Administrative Member. 
 
Order on RA No.95 of 2025 
 

1. Heard learned counsel for parties on RA No.95 of 2025 for recall of 

order dated 12.08.2025. 

2. Perused the averments made in the affidavit accompanying application 

RA No.95 of 2025. Order dated 12.08.2025 is recalled subject to cost at 

Rs.1,000/- to be deposited by the appellant in the library of this 

Tribunal during the course of the day. 

3. Application RA No.95 of 2025 is accordingly disposed of. Now, on 

consent, we proceed to hear and decided the appeal on merit. 

Order on Appeal : 

4. Heard Ms.Aparajita Bansal, assisted by Sri Anilesh Tewari and 

Ms.Surabhi Rawat, learned counsels for appellant and Sri I.P.S.Chaddha, 

learned counsel for respondent. 

5. The appellant/allottee by the instant appeal is raising challenge to the 

order dated 03.03.2022, passed by the Uttar Pradesh Real Estate 

Regulatory Authority (for short, Regulatory Authority), in Complaint 

No.LKO118/03/72069/2021, whereby, complaint of the appellant for 

refund of deposit and interest thereon came to be rejected on the ground 
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that appellant failed to produce any document towards allotment of the 

unit/flat, hence, not an allottee. 

6. The short question that arises for consideration is as to whether the 

impugned order, passed by the learned Regulatory Authority is lawful, 

just and sustainable in law, and/or, in alternative whether appellant is 

entitled to refund of deposit and interest thereon being an allottee within 

the ambit and scope of Act, 2016. 

7. The facts, inter se, parties are not in dispute. 

8. The appellant deposited Rs.50,00,000/- on 25.07.2018, with the 

respondent promoter, allegedly, for a flat, bearing No.T-4/403, 4th floor, 

Tower-4 in the project, ‘Shanker Greens, C-1, Taj Nagari, Phase-II, Agra.  

It is submitted that the entire sale consideration of the unit was deposited 

in the first instance. It is alleged that despite depositing the entire money 

with the respondent promoter, the respondent had not issued any receipt 

of the deposit acknowledging therein that the money has been received 

towards booking amount/final payment of the unit bearing no.T-5/404. It 

is further admitted by the learned counsel for appellant that the mandate 

of Section 13 i.e. a registered agreement to sell in respect of the unit on 

receiving the amount never came to be executed between the parties. In 

other words there is no document/receipt issued by the respondent 

evidencing allotment of the unit to the appellant. 

9. It appears thereafter, appellant vide e-mail dated 16.02.2021 i.e. after a 

lapse of 27 months, requested the respondent promoter to handover 

possession of the unit, which was followed by e-mail dated 21.02.2021 

reiterating possession and execution of documents. On the respondent not 

replying to the e-mails, a legal notice dated 27.02.2021, came to be issued 

by the appellant. The respondent rebutted vide e-mail dated 13.03.2021, 

wherein, it was emphatically denied that at no point of time the money 

came to be invested for a unit in the project floated by the respondent. It 

was further alleged that there is no such document/agreement to show 

that at any point of time the money came to be invested in the project. It 

appears, in the meantime the unit, which is alleged to have been booked 

by the appellant came to be transferred by a registered conveyance deed 

dated 25.01.2020 in favour of Nitin Kumar Shivhare and Ashish Kumar. 
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10. It is thereafter the appellant filed a complaint under Section 31 of Act 

2016 before the Regulatory Authority, inter alia, seeking refund of the 

deposit and interest thereon. The complaint came to be rejected for want 

of documents towards allotment/agreement of the unit pursuant to the 

deposit. 

11. Learned counsel for the appellant has submitted that the respondent is not 

disputing of having received Rs.50,00,000/-, however, submits that the 

stand taken by the respondent promoter is that the investment was for 

business transaction, i.e. supplying raw materials and not paid for the unit 

in the project, is blatant and false statement.  

12. Learned counsel for appellant has relied upon the ledger evidencing the 

list of customers, who had invested in the project wherein the name of the 

appellant finds place, though, the amount shown therein is at 

Rs.9,99.097/- (entry no.61). In this backdrop, learned counsel for 

appellant submits that since the name of the appellant finds entered in the 

list of customers for the project, a presumption should be drawn against 

the respondent that appellant was an allottee of the project. It is further 

submitted that respondent has not brought on record any material to 

substantiate their assertions and contentions that the amount paid by the 

appellant was towards material cost. The invoice, statement of account of 

the relevant financial years, including, expenditure has not been placed 

on record to demonstrate purchases of construction materials. In this 

backdrop, it is submitted that appellant being a highly educated person, 

graduating from IIT Bombay, working in a company, invested for the 

unit, therefore, entitled to the refund of his money. 

13.  On specific query, learned counsel for appellant admits that there is no 

receipt/document/agreement to substantiate the contention that the 

investment was made towards the unit in the project.  Learned counsel for 

appellant has placed reliance on the definition ‘allottee’ [Section 2(d)] to 

submit that the expression used therein i.e. ‘otherwise’ would include 

deposit on an oral assurance/agreement.  

14. Learned counsel appearing for the respondent, in rebuttal, submits that 

the amount deposited by the appellant is admitted, however, the deposit 

was not against the unit in the project. The investment was made after 
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Act, 2016 came into force. In view thereof, it was mandatory upon the 

respondent promoter to have accepted 10% of the sale consideration and 

thereafter executed a registered agreement to sell in terms of Section 13. 

It is submitted that no such agreement was ever executed for registration 

in respect of the unit. Further, learned counsel for the respondent has 

placed reliance on the definition of ‘agreement to sell’ [Section 2(c)], 

‘allottee’ and on Section 18 to submit that the appellant would not qualify 

as an allottee because admittedly there was no allotment in favour of the 

appellant at any stage.  Further, refund that is being claimed by the 

appellant under Section 18(1) can be claimed only on default of the 

respondent being unable to complete the project or to handover 

possession of the unit in accordance with the terms of agreement for sale. 

15. It is urged that since there was no agreement to sell of the unit, the 

occasion of default in completion or handing over possession of the unit 

in terms of the agreement did not arise. It is further submitted that 

appellant would also not qualify under the expression ‘aggrieved person’ 

to maintain a complaint under Section 31 of Act, 2016 being not an 

allottee in the project. Further, the amount deposited by the appellant has 

not been forfeited, nor the respondent has cancelled or terminated any 

agreement. The occasion did not arise in absence of the 

agreement/allotment of the unit. In other words, it is urged that the 

complaint was not maintainable under Act, 2016. 

16. We have considered the rival submissions and perused the record with 

the assistance of learned counsel for parties. In our opinion, it is not in 

dispute, between the parties, that the appellant did deposit Rs.50,00,000/-, 

which is reflected from bank statement. However, we are constrained to 

draw an inference that the investment was for a unit in the project floated 

by the respondent. It is not in dispute, rather, admitted by the appellant, 

that there is no receipt/agreement evidencing that the investment was 

made for the unit in the project. In the circumstances, the appellant would 

not fall within the scope and ambit of the definition ‘allottee’, and/or, an 

‘aggrieved person’ under Section 31 of Act 2016. Further, the complaint 

would not be maintainable for relief under Section 18(1) of the Act 2016 

for refund in absence of an agreement to sell or allotment, therefore, 

breach of an agreement by the respondent does not arise. Further, this 
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Tribunal is not competent to enter into disputed questions of fact and law 

with regard to the utilization of the money deposited by the appellant 

being utilized for the purposes of purchase of construction material. This 

Tribunal lacks the authority and power to take evidence for the said 

purpose. 

17. Learned counsel for appellant failed to point out any illegality, infirmity 

or jurisdictional error in the impugned order. The question is accordingly 

answered. 

18. The appeal being devoid of merit, is accordingly dismissed. 

19. The dismissal of the appeal shall not preclude the appellant of taking 

remedy in accordance with law before any other forum/court, if so 

advised. 

20. No order as to cost.  

Dated : 03.09.2025 
Irfan         

                   (Rameshwar Singh)  (Sanjai Khare)     (Suneet Kumar)  


