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I. By means of this appeal, Raj Kumar Kashyap (hereinafter referred to as
appellant) has challenged the impugned order dated 19.11.2020 (hereinafter
referred to as “impugned order”) passed by the Regulatory Authority in
complaint No. NCR145/05/0938/2019(Raj Kumar Kashyap Vs. M/s Suncity
Hitech Infrastructures Pvt. Ltd.) whereby the Regulatory Authority has passed

the following directions:-

(@) Respondent is directed to ensure refund of amount deposited by the

complainant along with interest @ MCLR+1% by 31.12.2020.

(b)  Violation of this order will be punishable under Section 63 and other
provisions of the Act 2016.

2. The brief facts as culled out from the memo of appeal are :-

2.1 Being impressed by the advertisement and amenities mentioned by the
respondent, the appellant with a desire to purchase a Residential plot
in the respondent's project popularly known as SHIPL-ROYAL
CASTLE PLOTS has booked a plot. The appellant was allotted a plot
admeasuring area of 500 sq. yards in the respondent's project through a

registration form and the appellant has paid a sum of Rs 9,50,000/- as a



2.2

2.3

2.4

2.5

2.6

booking amount. on 16.11.2006. Copy of registration form dated

14.11.2006 has been annexed as Annexure No.2 of memo of appeal.

That the total cost of the unit was Rs.32,68,000/- and the appellant has
paid Rs.9,50,400 of the total cost as booking amount vide cheque no.
203168 dated 14.11.2006 and Rs.9,32,000/- in cash as premium
charges. Thus the total sale consideration paid by the appellant against

the unit in question was Rs 18,82,400/-.

As per clause C of the registration form, it is clearly mentioned that "in
the event of your offer of Provisional allotment for a plot is made to me
after 8 months from the date of submission of this registration form, a
simple interest (@10% p.a. shall be paid to me/ us for the period beyond
8 months, on the amount paid by me/us up to the date the said offer
ofProvisional allotment is made” Thus according to this the

respondent was supposed to handover the possession on or before June,

2007.

The respondent has not executed any agreement with the appellant and
thus violated the provisions of section 13 of the RERA Act, since as per
the provisions every promoter is liable to execute a registered
agreement before taking any advance more than 10% of the total cost

of the unit from the allottee

Appellant has approached the respondent several times in order to
know the exact status of the unit, but was failed to get any satisfactory
response. The respondent, however, vide a letter dated 16.01.2014 and
an email dated 05.01.2018 has assured the appellant that they will hand

over the possession of the unit soon.

On being aggrieved by the acts of the respondent, the appellant
approached the Regulatory Authority to seek justice with prayer of
‘possession’  vide complaint No. NCR145/05/0938/2019 dated
22.05.2019.The proceedings were initiated and the pleadings were
exchanged, the respondent has submitted its preliminary objection that
the delay was caused due to force majeure and the appellant has denied

all the objections in its replication/ rejoinder.
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During the proceedings the Regulatory Authority has passed an
interim order dated 15.10.2019, whereby the Regulatory Authority has
directed the respondent to handover the possession within 8 months or
if the respondent will start/ launch any plot scheme in regard with any
project then in that case the appellant will be given first preference and
will be given the plot at the earlier rate and further the matter was put in
abeyance. Copy of order dated 15.10.2019 has been annexed as

Annexure No.6 to memo of appeal.

The respondent has failed to comply with the order passed by the
Regulatory Authority, therefore, vide application dated 27.07.2020,
the appellant requested the Regulatory Authority to start the
proceedings again, since the respondent has failed to execute the order

dated 15.10.2019.

The proceedings were initiated again and the Regulatory Authority has
passed an impugned order dated 19.11.2020, whereby the Regulatory
Authority has directed the respondent to refund the total deposited
amount along with delay interest at the rate of MCLR+ 1%.

Since the Regulatory Authority has passed the order of refund, the
respondent has executed the partial order and has transferred the
amount of Rs 19,75,535/- in the account of the appellant. It is pertinent
to mention here that the appellant has paid the total sum of Rs
18,82,400/- whereas the respondent has refunded only Rs.9,50,000/-
Thus the respondent has fraudulently misrepresented the appellant.

A settlement was done under the pressure and the settlement deed was
executed on 02.02.2021, the respondent has made an undue pressure on
the appellant and if the appellant had not taken the refund, in that case
the appellant would have lost the money. Copy of settlement deed
dated 02.02.2021 has been annexed as Annexure No. 7 to the memo of
appeal.

The appellant has sought the relief as per Section 18 read with section
2(za) of Real Estate (Regulation and Development) Act, 2016 whereas
the Authority has failed to consider the fact that there is legitimate
grievance that the appellant can have against the respondent which

comes under ambit of the Real Estate (Regulation and Development)



Act, 2016 and prevailing UPRERA Rules viz 'The Uttar Pradesh Real
Estate (Regulation and Development) Rules 2016.

Having been aggrieved from the impugned order, the applicant has

approached this Tribunal on the following grounds:-

1).

Q).

Q).

G2

(3).

(6).

BECAUSE the Learned RERA Authority has passed the impugned
order dated 20.11.2020 without application of mind, without
appreciating the facts placed before the authority and without going
through record.

BECAUSE while passing the impugned order dated 20.11.2020 the
Regulatory Authority has failed to consider the evidence and facts that
the appellant has sought the relief of possession along with delay
interest, whereas the Regulatory Authority has passed the order of

refund.

BECAUSE the learned Authority erred in travelling beyond the scope
of complaint preferred by the appellant.

BECAUSE in "Trojan &co. vs. RM.N.N. Nagapa Chettiar, AIR 1953
SC 253, the Hon'ble Apex Court has considered the issue as to whether
relief not asked for by a party could be granted and that too without
having proper pleadings. The court held as under:- "It is well settled
that the decision of a case cannot be based on grounds outside the
pleadings of the parties and it is the case pleaded that has to be found.
Without an amendment of the plaint, the court was not entitled to grant
the relief not asked for and no prayer was ever made to amend the

b

plaint so as to incorporate in it an alternative case.’

BECAUSE in case of Shivaji BaZram Haibatti vs. Avinash Maruthi
Pawar, AIR 2017 SC 5494, the Hon 'ble Apex Court has held that it is
not permissible for the court to record a finding on an issue de hors

the pleadings.

BECAUSE in the Hon'ble Supreme Court in the case of Bachhaj Nahar
v. NiZima Mandal; reported in (2008) 17 SCC 491, was pleased to
observe that a Court cannot make out a case not pleaded. The Court

should confine its decision to the question raised in pleadings. Nor can



().

8).

).

(10).

1.

(12).

it grant a relief which is not claimed and which does not flow from the

facts and the cause of action alleged in the plaint.

BECAUSE in the Hon’ble Supreme Court in Civil Appeal No. 973  of
2007 Manohar Laz (D) by Lrs. v. Ugrasen (D) by Lrs. (decided on
03.06.2010) while examining the issue, whether the court can grant
relief which had not been asked for, was pleased to observe that the
court cannot grant relief which has not been specifically prayed by the

parties.

BECAUSE the Regulatory Authority has failed to consider the fact that
the possession should have been handed over to the appellant within 36
months as per the judgement of the Hon 'ble Supreme Court in the case
of M/S Fortune Infrastructure & Anrs. Vs. Trevor D'Lima

(Civil Appeal No. 3533-3534 of 2017), which means the possession
otherwise should have been handed over to the appellant on

November 2009, which the respondent has failed to do so.

BECAUSE the Regulatory Authority has failed to consider the fact that
the respondent has violated the provisions of section 13 of the RERA
Act, which clearly enumerates that no promoter can take an advance
more than 10% of the total cost without executing any registered
agreement, but in the instant case the respondent has failed to execute

any registered agreement.

BECAUSE the Regulatory Authority has failed to consider its own
earlier order dated 15.10.2019, where the respondent was directed to
handover the possession of the unit or to give any other unit in any
other project which is launched by the respondent at the earlier

rate.

BECAUSE the respondent with a malafide intention and ingeniously
made the appellant signed on the settlement deed and refunded the total

deposited amount to the appellant.

BECAUSE the respondent has not refunded the total deposited amount
as paid and mislead the innocent appellant and the Regulatory

Authority.



(13).

(14).

(15).

(16).

17).

(18).

BECAUSE the appellant is an innocent senior citizen and could not
understand the tactic of the respondent and therefore signed the

settlement deed.

Because as per the provisions of section 18 of the RERA Act, the

promoter/ respondent has to provide the unit as per the agreement to the
allottee/Appellant, and in case the respondent delay in handing the
possession then he will be liable to pay the delay interest till the
handing of the possession. Thus the respondent has violated the
provisions of section 18 of the RERA Act and the Regulatory Authority

has failed to consider the same fact.

BECAUSE the Regulatory Authority has failed to consider the fact that
the delay in handing over the possession would be counted from the
date mentioned in the agreement for sale entered by the promoter till

handing of the possession.

BECAUSE the impugned order passed by Regulatory Authority is

cryptic, illegal and manifestly erroneous and is liable to be set aside.

BECAUSE Regulatory Authority has committed manifest error of law
in not granting the reliefs as sought by the appellant.

BECAUSE the Learned RERA Authority has failed to consider the fact
that there is legitimate grievance that the appellant can have against the
respondent which comes under ambit of the Real Estate (Regulation
and Development) Act, 2016 and prevailing UPRERA Rules viz. 'The
Uttar Pradesh Real Estate (Regulation and Development) Rules 2016.

The appellant has sought the following reliefs:-

(1)

(ii)

In the interest of justice, this Hon'ble Tribunal may be pleased to set

aside the impugned Order dated 19.11.2020.

In the Interest of Justice, this Hon'ble Tribunal may be pleased to direct
the Respondent to handover the possession of the unit in question along
with delay interest according to section 18 read with section 2 (za) of

the RERA Act.



(iii)

(iv)

v)

In the interest of justice, this Tribunal may direct the respondent not to

create any third party right against the unit in question.

In the interest of justice, this Tribunal may be pleased to pass an order

to restore the unit in question.

Any other order or orders as may be deemed fit in the interest of

justice.

Learned counsel for the respondent filed its objections denying the averments

made by the applicant in the appeal and narrated the relevant facts involved in

the present appeal as under:-

5.1

5.2

The appellant has paid the total sale consideration amount to the
respondent/ builder Rs. 9,50,400/- vide cheque no. 203168
dated14.11.2006 and no such amount of Rs. 9,32,000/- as stated has
been paid in cash as premium charges and the total consideration paid

till date towards the booking of the said unit is Rs. 9,50,400/- only.

The respondent in its objections has accepted the terms referred in
Clause C and submitted that the amount as paid by the appellant has
already been refunded amounting to sum of Rs. 19,75,535/- including
the delay interest vide cheques no. 413532 dated 01.12.2020 and
413533 dated 01.12.2020 drawn on Yes Bank by the respondent/
builder after resolving the dispute amicably by means of settlement
deed dated 02.02.2021 at Delhi NCR after negotiation. It has also
submitted that clause D of the Registration Form states that: "/n case
the company is not in a position to make offer of Provisional allotment
for a residential plot of the plot within a period of fifteen months from
the date of my/our application, on my request, the company shall
refund the amount deposited by me paid along with interest calculated
@ 10% per annum from the date of payment.” As per aforesaid clause
(d) of the Registration Form the appellant is only entitled for refund
along with interest which has already been refunded and the same can
be corroborated from the settlement deed dated 02.02.2021. In any case
now the respondent is not in a position to offer the possession of the
said plot, of which the right title or interest in the said unit/ plot has
already been given up by the appellant vide affidavit dated 02.02.2021
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5.4

5.5

5.6

and the entire consideration amount along with interest has been

refunded to the appellant by the respondent.

The learned counsel for the respondent has further submitted that the
Registration Form was duly executed between the parties enumerating
the terms and conditions with respect to the aforesaid unit and details of
handing over the possession and the consideration to be paid by the
appellant to the respondent is also included and therefore it is a valid

agreement and is binding on both the parties.

The respondent has submitted that time and again it has informed and
requested the appellant to furnish the documents required and informed

that the possession may be handed-over to the appellant accordingly.

The respondent has further submitted that Regulatory Authority vide
order dated 15.10.2019has also directed that "it is also directed to both
the parties to resolve the dispute amicably by means of compromise”
and in pursuance of the said order the parties negotiated and entered
into a settlement deed dated 02.02.2021 and resolved the dispute
amicably, therefore the instant appeal is liable to be dismissed without

entering into merits.

The respondent has submitted that the appellant had only deposited the
sum of Rs. 9,50,400/- towards the unit booked by the appellant and no
such sum of Rs. 9,32,000/- as stated has ever been deposited by the
appellant and the same was also never mentioned by the appellant in
the complaint filed before the Learned Authority. This issue has come
into the knowledge of the respondent/ builder vide the instant appeal
and since it has only been mentioned in the appeal and never before,
this clearly shows that the claim of the appellant as stated of Rs.
18,82,400/- is not true and is concocted and has only been alleged
against the respondent to extort money from the respondent/ builder
using the grounds of being senior citizen. That it is also further
submitted that the respondent has never misrepresented the appellant
and the settlement deed dated 02.02.2021 was derived on mutual
consensus after several rounds of negotiation and the cheques to the
tune of Rs. 19,75,535/- were issued in favour of the appellant by the
respondent/ builder. Further, if it is believed to be true that the



5.7

5.8

respondent had created any such pressure to sign the settlement deed
dated 02.02.2021 then why the appellant did not approach the Hon 'ble
Tribunal before or initiated any criminal proceedings against the
respondents, which itself clearly shows the malice intention of the
appellant and a concocted ground to extort more money from the

respondent/ builder.

The respondent has further submitted that the relief and interim relief
sought by the appellant have already been resolved once the settlement
deed dated 02.02.2021 has been entered amicably on mutual consensus
of the parties and the amount has already been refunded and the instant

appeal is liable to be dismissed without entering into merits.

The respondent has lastly submitted that the Regulatory Authority after
considering all the rules as applicable under law and after considering
the materials evidence available on record passed order dated
19.11.2020 in a rightful and just manner after application of mind,
therefore the appeal of the appellant is not maintainable in the eyes of

law and deserved to be rejected/dismissed.

The appellant in his replication/rejoinder has denied the averments made by

the respondent in his objections and reiterated/repeated his averments made in

the memo of appeal.

Heard Sri Abhishek Khare, learned counsel for the appellant and Sri

Himanshu Bora, learned counsel for the respondent.

In order to examine the issues involved in the instant appeal and the dispute

between the Promoter and the Allottee, we deem it fit and proper to frame the

following questions:--

(1

)

Whether the impugned order dated 19.11.2020 passed by the
Regulatory Authority in Complaint No. NCR145/05/0938/2019 (Raj
Kumar Kashyap Vs. M/s Suncity Hitech Infrastructure Pvt. Ltd.) is
beyond pleading and prayer?

Whether the allottee/appellant has paid Rs.9,32,000/- to the respondent

in cash as premium charges?



9.1

9.2

9.3

10

(3) Whether the settlement deed dated 02.02.2021 was signed by the

appellant under pressure?

Vide question no. (1) we are required to examine as to whether the impugned
order dated 19.11.2020 passed by the Regulatory Authority in Complaint No.
NCR145/05/0938/2019 (Raj Kumar Kashyap Vs. M/s Suncity Hitech
Infrastructure Pvt. Ltd.) is beyond pleading and prayer.

The issues of pleading, prayer & moulding of reliefs have been examined
time & again by Hon'ble Supreme Court as well as by the Judicial Forums
holding therein that the rights of the parties stand crystallized on the date of
institution of the proceeding and no party should be permitted to travel

beyond the pleadings & prayer.

In Bhagwati Prasad vs. Shri Chandramaul AIR 1966 SC 735, the Hon'ble

Supreme Court was pleased to observe that:-

“The importance of the pleadings cannot, of course, be ignored, because it is
the pleading that lead to the framing of issues and a trial in every civil case
has inevitably to be confirmed to the issues framed in the suit. The whole
object of framing the issues would be defeated if parties allowed to travel
beyond them and claim or oppose reliefs on grounds not made in the

pleadings and not covered by the issues.”

In S.8. Sharma and Ors. Vs. Union of India (UOI) and Ors. AIR 1981 SC
588, the Hon'ble Supreme Court observed that:-

“We are of the opinion that the Courts should ordinarily insist on the parties
being confined to their specific written pleadings and should not be permitted
to deviate from them by way of modification or supplementation except
through the well-known process of formally applying for amendment. We do
not mean that justice should be available to only those who approach the
Court confined in a strait-jacket. But there is a procedure known to the law,
and long established by codified practice and good reason, for seeking
amendment of the pleadings. If undue laxity and a too easy informality is
permitted to enter the proceedings of a court it will not be long before a
contemptuous familiarity assails its institutional dignity and ushers in chaos
and confusion undermining its effectiveness. Like every public institution, the

Courts function in the security of public confidence, and public confidence
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9.5

9.6

11

resides most where institutional discipline prevails. Besides this, oral
submission raising new points for the first time tend to do grave injury to a
contesting party by depriving it of the opportunity, to which the principles of

)

natural justice hold it entitled, of adequately preparing its response.’

In the case of Krishna Priya Ganguly and Anr. vs. University of Lucknow
and Ors. reported in 1984 SCC 307, while dealing with a matter arising out
of a writ petition where the writ-petitioners prayed for merely consideration
of his case for admission, Hon’ble Supreme Court was pleased to observe

that a court cannot go a step further and grant the relief which the petitioner

did not ask for, and held:-

“We do not see any proper material for this conclusion to which the High
Court has suddenly jumped apart from the fact that admissions were not to be

given by the High Court according to its own notions.

Finally, in his own petition in the High Court, the respondent had merely
prayed for a writ directing the State or the college to consider his case for
admission yet the High Court went a step further and straightaway issued a
writ of mandamus directing the college to admit him to the M.S. course and
thus granted a relief to the respondent which she herself never prayed for
and could not have prayed for.”

The Hon’ble Supreme Court in Ram Sarup Gupta (dead) by LRs. v. Bishun
Narain Inter College MANU/SC/0043/1987 : [1987] 2SCR805 was pleased

to observe:-

...... It is well settled that in the absence of pleading, evidence, if any,
produced by the parties cannot be considered. It is also equally settled that
no party should be permitted to travel beyond its pleading and that all
necessary and material facts should be pleaded by the party in support of the
case set up by it. The object and purpose of pleading is to enable the
adversary party to know the case it has to meet. In order to have a fair trial it
is imperative that the party should state the essential material facts so that

other party may not be taken by surprise... ... 7

The Hon’ble Supreme Court in Orissa Cement Ltd. Vs. State of Orissa, 1991
Supp (1) SCC 430 (at page 498) has been pleased to observe that it is well

settled proposition that it is open to the court to grant, mould or restrict the
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relief in a manner most appropriate to the situation before it in such a way as

to advance the interests of justice.

9.7 The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima Mandal

9.8

9.9

9.10

&Ors; reported in (2008) 17 SCC 491,was pleased to observe that a Court
cannot make out a case not pleaded. The Court should confine its decision to
the question raised in pleadings. Nor can it grant a relief which is not claimed
and which does not flow from the facts and the cause of action alleged in the

plaint.

In Om Prakash vs. Ram Kumar (1991) 1 SCC 441, the Hon’ble Supreme

Court observed:-

“A party cannot be granted a relief which is not claimed, if the circumstances
of the case are such that the granting of such relief would result in serious
prejudice to the interested party and deprive him of the valuable rights under

the statute.”

In Shiv Kumar Sharma Vs. Santosh Kumari(2007) 8 SCC 600 the
Apex Court observed that the appellate court had no power to grant relief

not prayed for in the suit.

The issue was again examined by the Hon’ble Supreme Court in the case
of Bharat Amratlal Kothari and Anr. Vs. Dosukhan Samadkhan
Sindhi and Ors.; (2010) 1 SCC 234 and the Hon’ble Supreme Court in
paras 29 and 30 of the judgment was pleased to examine and observe
that “normally the Court will grant only those reliefs specifically prayed

for by the petitioner”. The relevant paras 29 and 30 are quoted as under:

“29. The approach of the High Court in granting relief not prayed for cannot
be approved by this court. Every petition under Article 226 of the
Constitution must contain a relief clause. Whenever the petitioner is entitled
to or is claiming more than one relief, he must pray for all the reliefs. Under
the provisions of the Code of Civil Procedure, 1908, if the plaintiff omits,
except with the leave of the court, to sue for any particular relief which he is
entitled to get, he will not afterwards be allowed to sue in respect of the

portion so omitted or relinquished.
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30. Though the provisions of the Code are not made applicable to the
proceedings under Article 226 of the Constitution, the general principles
made in the Civil Procedure Code will apply even to writ petitions. It is,
therefore, incumbent on the petitioner to claim all reliefs he seeks from the
court. Normally, the court will grant only those reliefs specifically prayed for
by the petitioner. Though the court has very wide discretion in granting relief,
the court, however, cannot, ignoring and keeping aside the norms and
principles governing grant of relief, grant a relief not even prayed for by the

petitioner.”

9.11 The Hon'ble Supreme Court in Civil Appeal No. 973 of 2007 Manohar Lal
(D) by Lrs. Vs. Ugrasen (D) by Lrs. &Ors. (decided on 03.06.2010) while
examining the issue, whether the court can grant relief which had not been
asked for, was pleased to observe that the court cannot grant relief which has
not been specifically prayed by the parties. Relevant para nos. 29 to 33 are

extracted as follows:-

“29. In Messrs. Trojan & Co. Vs. RM.N.N. NagappaChettiar AIR 1953 SC 235,
this Court considered the issue as to whether relief not asked for by a party
could be granted and that too without having proper pleadings. The Court

held as under:-

“It is well settled that the decision of a case cannot be based on grounds
outside the pleadings of the parties and it is the case pleaded that has to be
found. Without an amendment of the plaint, the Court was not entitled to
grant the relief not asked for and no prayer was ever made to amend the

b

plaint so as to incorporate in it an alternative case.’

“30. A similar view has been re-iterated by this Court in Krishna Priya Ganguly
etc.etc. Vs. University of Lucknow &Ors. etc. AIR 1984 SC 186, and Om
Prakash &Ors. Vs. Ram Kumar &Ors., AIR 1991 SC 409, observing that a

party cannot be granted a relief which is not claimed.”

“31. Dealing with the same issue, this Court in Bharat Amratlal Kothari Vs.
DosukhanSamadkhan Sindhi &Ors., AIR 2010 SC 475 held:



“32.

“33.

9.12

“34.
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“Though the Court has very wide discretion in granting relief, the court,
however, cannot, ignoring and keeping aside the norms and principles

governing grant of relief, grant a relief not even prayed for by the petitioner.”

In Fertilizer Corporation of India Ltd. & Anr. Vs. Sarat Chandra Rath &Ors.,
AIR 1996 SC 2744, this Court held that “the High Court ought not to have
granted reliefs to the respondents which they had not even prayed for.”

In view of the above, law on the issue can be summarised that the Court

)

cannot grant a relief which has not been specifically prayed by the parties.’

The Hon'ble Supreme Court in Civil Appeal No. 4887 of 2014 (Arising out of
SLP (C) No 22742 of 2005) with Civil Appeal No. 4888 of 2014 (Arising out
of SLP (C) No 22772 of 2005) Gaiv Dinshaw Irani &Ors. Vs. Tehmtan
Irani &Ors.(decided on 25.04.2014) while examining the issue, whether the
High Court taking note of the subsequent events can mould a relief, observed

as follows in para nos. 34, 35:-

Considering the aforementioned changed circumstances, the High Court
taking note of the subsequent events moulded the relief in the appeal under
Section 96 of the Code of Civil Procedure and the same has been challenged
by the appellants before us. In ordinary course of litigation, the rights of
parties are crystallized on the date the suit is instituted and only the same set
of facts must be considered. However, in the interest of justice, a court
including a court of appeal under Section 96 of the Code of Civil Procedure
is not precluded from taking note of developments subsequent to the
commencement of the litigation, when such events have a direct bearing on
the relief claimed by a party or one the entire purpose of the suit the Courts
taking note of the same should mould the relief accordingly. This rule is one
of ancient vintage adopted by the Supreme Court of America in Patterson vs.
State of Alabama followed in Lachmeshwar Prasad Shukul vs Keshwar Lal
Choudhury. The aforementioned cases were recognized by this Court in
Pasupuleti Venkateswarlu vs. The Motor and General Traders wherein he

stated that:

...If a fact, arising after the lis has come to court and has a fundamental impact

It is basic to our processual jurisprudence that the right to relief must be

judged to exist as on the date a suitor institutes the legal proceeding. Equally
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clear is the principle that procedure is the handmaid and not the mistress of
the judicial process. If a fact, arising after the lis has come to court and has a
fundamental impact on the right to relief or the manner of moulding it, is
brought diligently to the notice of the tribunal, it cannot blink at it or be blind
to events which stultify or render inept the decretal remedy. Equity justifies
bending the rules of procedure, where no specific provision or fairplay is
violated, with a view to promote substantial justice — subject, of course, to
the absence of other disentitling factors or just circumstances. Nor can we
contemplate any limitation on this power to take note of updated facts to
confine it to the trial court. If the litigation pends, the power exists, absent
other special circumstances repelling resort to that course in law or justice.
Rulings on this point are legion, even as situations for applications of this
equitable rule are myriad. We affirm the proposition that for making the right
or remedy claimed by the party just and meaningful as also legally and
factually in accord with the current realities, the Court can, and in many
cases must, take cautious cognizance of events and developments subsequent
to the institution of the proceeding provided the rules of fairness to both sides

are scrupulously obeyed.”

“The abovementioned principle has been recognized in a catena of decisions.
This Court by placing reliance on the PasupuletiVenkateswarlu Case (supra),

held in Ramesh Kumar vs. Kesho Ram that:

“6. The normal rule is that in any litigation the rights and obligations of the
parties are adjudicated upon as they obtain at the commencement of the lis.
But this is subject to an exception. Wherever subsequent events of fact or law
which have a material bearing on the entitlement of the parties to relief or on
aspects which bear on the moulding of the relief occur, the court is not
precluded from taking a ‘cautious cognizance’ of the subsequent changes of

fact and law to mould the relief.”

“This was further followed in Lekh Raj vs. Muni Lal &Ors.. This Court in
Sheshambal (dead) through LRs vs. Chelur Corporation Chelur Building

&Ors. while discussing the issue of taking cognizance of subsequent events

held that:
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“19. To the same effect is the decision of this Court in Om Prakash Gupta
case where the Court declared that although the ordinary rule of civil law is
that the rights of the parties stand crystallized on the date of the institution of
the suit yet the court has power to mould the relief in case the following three

conditions are satisfied: ...

(i) that the relief, as claimed originally has, by reason of subsequent events,

become inappropriate or cannot be granted;

(i) that taking note of such subsequent event or changed circumstances
would shorten litigation and enable complete justice being done to the

parties, and

(iii) that such subsequent event is brought to the notice of the court promptly
and in accordance with the rules of procedural law so that the opposite party

is not taken by surprise.”

“This Court in Rajesh D. Darbar and Ors. vs. NarasinghroKrishnaji
Kulkarni and Ors. , a matter regarding the elections in a registered society,
held that the courts can mould relief accordingly taking note of subsequent
events. Furthermore, in Beg Raj Singh vs. State of Uttar Pradesh &Ors. while

deciding on the issue of renewal of a mining lease held that:

“....A petitioner, though entitled to relief in law, may yet be denied relief in
equity because of subsequent or intervening events i.e. the events between the
commencement of litigation and the date of decision. The relief to which the
petitioner is held entitled may have been rendered redundant by lapse of time
or may have been rendered incapable of being granted by change in law.
There may be other circumstances which render it inequitable to grant the
petitioner any relief over the respondents because of the balance tilting
against the petitioner on weighing inequities pitted against equities on the

date of judgment.”

“Even this Court while exercising its powers under Article 136 can take note
of subsequent events (See: Bihar State Financial Corporation &Ors. vs.
Chemicot India (P) Ltd. &Ors., Parents Association of Students vs. M.A.
Khan & Anr. , State of Uttar Pradesh &Ors. vs. Mahindra & Mahindra Ltd.)”
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“35. Thus, when the relief otherwise awardable on the date of commencement
of the suit would become inappropriate in view of the changed circumstances,
the courts may mould the relief in accordance with the changed

b

circumstances for shortening the litigation or to do complete justice.’

The object and purpose of pleadings and issues is to ensure that the litigants
come to trial with all issues clearly defined and to prevent cases being
expanded or grounds being shifted during trial. Its object is also to ensure that
each side is fully alive to the questions that are likely to be raised or
considered so that they may have an opportunity of placing the relevant
evidence appropriate to the issues before the Court for its consideration.
Pleadings made in a case lead to framing of issues to be examined by the
Courts. Further when the facts necessary to make out a particular claim, or to
seek a particular relief, are not found in the plaint, the Court cannot focus the
attention of the parties, or its own attention on that claim or relief, by framing
an appropriate issue. No party should be permitted to travel beyond its

pleadings and the Courts are to avoid making out a case not pleaded.

Similarly, when there is no prayer for a particular relief and no pleadings to
support such a relief, and when defendant has no opportunity to resist or
oppose such a relief, if the court considers and grants such a relief, it will lead
to miscarriage of justice. Thus it is said that no amount of evidence, on a plea

that is not put forward in the pleadings, can be looked into to grant any relief.

Further it is well established principle that in an action where a party has
prayed for a larger relief it is always open to the Court to grant him any
smaller relief that he may be found to be entitled in law and thereby render
substantial justice. The Court can undoubtedly take note of changed
circumstances or subsequent events and suitably mould the relief to be
granted to the party concerned in order to meet out justice in the case. As far
as possible, the anxiety and endeavour of the Court should be to remedy an

injustice when it is brought to its notice.

In the present case the complainant/appellant has prayed before the
Regulatory Authority during the proceedings on 14.09.2020 for possession,
delay interest or refund of deposited amount with interest. By the impugned
order the Regulatory Authority directed the promoter to refund the deposited
amount to the complainant/appellant along with interest (@ MCLR+1%. Thus
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it cannot be said that the Regulatory Authority passed the impugned order
beyond the prayer of the complainant/appellant. Question no. (1) is answered

accordingly.

Vide question no. (2) we are required to examine as to whether the
allottee/appellant has paid Rs.9,32,000/- to the respondent in cash as premium

charges.

Nowhere in the complaint (Annexure-4 to the memo of appeal) the appellant
alleged that he has paid Rs.9,32,000/- to the respondent/promoter in cash as
premium charges. In the complaint the appellant has mentioned that he has
paid Rs.9,50,400/- to the respondent. This amount of Rs.9,50,400/- has been
admitted by the respondent and the same has also been refunded by the

respondent to the appellant along with interest.

The appellant has taken the plea of payment of Rs.9,32,000/- to the
respondent in cash as premium charges for the first time in appeal. No receipt
of the same has also been filed by the appellant. No other document
regarding payment of the same has also been filed by the appellant. The
respondent has denied receiving the amount of Rs.9,32,000/- from the
appellant in cash as premium charges. Therefore, in our considered view the
appellant has failed to establish that he has paid Rs.9,32,000/- to the
respondent in cash as premium charges. Question no. (2) is answered

accordingly.

Vide question no. (3) we are required to examine as to whether the

settlement deed dated 02.02.2021 was signed by the appellant under pressure.

11.1  As per settlement deed dated 02.02.2021 the appellant has settled the
dispute by receiving two cheques from the respondent/promoter, the
first cheque bearing no.413532 dated 01.12.2020 drawn on Yes Bank
for Rs.9,50,400/- towards deposited amount and second cheque bearing
no. 413533 dated 01.12.2020 drawn on Yes Bank for Rs.10,25,135/-

towards interest.

11.2 The aforesaid both the cheques were accepted by the appellant and
were deposited in his account and the amount of the said cheques was

also credited to the account of the appellant.

11.3 The appellant did not make any complaint or lodged any FIR to the

effect that he was forced to sign the settlement deed or his signature on
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the settlement deed had been got under pressure. The appellant has not

filed any document to substantiate his allegation.

11.4 Besides the appellant has also signed and verified an affidavit before
the Notary, Gautam Budh Nagar on the same day i.e. on 02.02.2021
stating that “/ have no other claims related to complaint no.
NCR145/05/0938/2019 and regarding the plot booked by me vide
receipt no. 5159 at Suncity Hitech Infrastructures, NH 24, Ghaziabad
under the Hi-tech project at Ghaziabad as 1 have received the
consideration paid by me.” In the said affidavit the appellant has also
stated that he has received the entire consideration deposited by him
along with interest. The appellant has not alleged that his signature on

the said affidavit were obtained under pressure.

11.5 In view of the aforesaid facts and circumstances, we are of the
considered view that the appellant has failed to establish that settlement
deed dated 02.02.2021 was signed by the appellant under pressure.

Question no. (3) is answered accordingly.

12. In view of the aforesaid analysis, the grounds taken by the appellant are not
tenable under law and the appeal is liable to be dismissed. Accordingly the

appeal is dismissed.

13. No order as to costs.

Dated: 04.09.2024 (Rameshwar Singh) (Sanjai Khare)
M. Singh/Shakir



