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1.

Heard Sri Amit Yadav, learned counsel for appellant and Sri Vibhanshu

Srivastava, learned counsel for respondent.

Present appeal has been filed by the appellant promoter assailing the
order dated 22.06.2022, passed by the Uttar Pradesh Real Estate
Regulatory Authority (for short, RERA Authority), arising from
Complaint No.NCR145/02/70187/2021, directing promoter to refund the
amount deposited by the allottee after deducting the amount of
Rs.6,90,000/- which has been already refunded to allottee through cheque
without forfeiting any amount as earnest money, within 45 days from the

date of uploading the order on the portal.

Brief facts as mentioned in the memo of appeal are that the respondent
allottee booked a Unit No.1901 in the multistoried project “Iris Tower,
Cloud 9 towers” of promoter/appellant. Later on above unit was changed
to flat no. IRIS/2001 having approximately super area of 1570 sq.ft. in
Tower 1 of the above project. Flat Buyer Agreement was executed
between promoter and allottee on 15.11.2011. Above unit was booked
under the construction linked plan. Total sale consideration price of the
aforesaid allotted unit was Rs.52,06,130/-. Respondent allottee paid
Rs.17,50,000/- till 05.12.2011 as per payment plan opted by the
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respondent allottee in lieu of total sale consideration. Appellant issued
letter dated 16.08.2016 for payment of pending dues to
respondent/allottee. Reminder letter was also sent on 04.01.2017 but
respondent allottee did not clear the pending dues. Respondent allottee
himself preferred an e-mail dated 05.03.2017 for the cancellation of the
booking and refund of the deposited amount. Respondent allottee was
entitled for refund in case of cancellation of unit after deducting the

earnest money as per Clause 12(x) of the agreement.

On the request of allottee, promoter/appellant cancelled the unit and
issued cancellation letter dated 06.09.2017 of unit by which promoter
informed the allottee that after deducting 20% amount as earnest money
and taxes & charges, the balance amount will be paid to allottee after 12
weeks of resale of the flat and execution of sale deed in favour of new

allottee.

After the above cancellation notice, respondent requested to restore the
booked unit with assurance to clear the outstanding dues. On the above
request of the allottee respondent, appellant promoter issued a letter dated
30.06.2018 to the allottee with offer of possession and payment of
outstanding amount of Rs.37,02,843/-, but the respondent again failed to
clear his dues. Appellant has paid amount of Rs.48,008/- towards service
tax and Rs.48,758/- towards fifty percent of dealer’s commission.

Completion certificate was issued to the appellant by the competent

authority on 04.06.2020.

Due to the continuous default of the respondent, appellant again
cancelled the unit vide letter dated 15.03.2021 and refunded the amount
of Rs.6,90,000/- through cheque after deducting the earnest money and
other applicable charges as per agreement. Respondent is no more

allottee.

Learned Regulatory Authority passed the impugned order dated
22.06.2022 of refund without considering the fact that respondent is
continuous willful defaulter and no more allottee in the project.
Respondent has miserably failed to adhere the promises of agreement.
Appellant has sought relief for setting aside the impugned order dated
22.06.2022, passed by learned Regulatory Authority.
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Respondent allottee has stated in his objections that all payments in lieu
of the allotment was to be made in instalments based on the status of
construction of the building/project. Total consideration was
Rs.52,06,130/- and possession was to be delivered within a period of two
and half year from the date of execution of agreement i.e. 15.11.2011.
Respondent has already made payment of Rs.17,50,000/- by 05.12.2011
within a month of signing the agreement. Project of promoter was
delayed. Basic clearance was not obtained from the appropriate
authority/Government. Possession was to be delivered till 15.05.2014

while payment of Rs.70,50,000/- was made till 05.12.2011.

Respondent made multiple request to the appellant/builder for refund of
the deposited amount but appellant informed the respondent to first
formally cancel the booking and then he will get the refund. Appellant
always said to the respondent that refund of amount will be subject to
deduction of earnest money to the tune of 20% of the total sale
consideration. When the respondent did not agree to the illegitimate
demand of the appellant builder, a cancellation notice dated 15.03.2021
was again sent to the respondent cancelling the allotment of unit
no.IRIS/2001 and also a sum of Rs.6.9 lacs was refunded to the
respondent by means of a cheque forfeiting a huge sum of 10.6 lacs that
is why respondent approached the RERA Authority by filing the
complaint which was decided by the impugned order which has been
challenged by the appellant promoter in this appeal. Project was delayed
and offer of possession was made to the respondent without obtaining
OC/CC, therefore, cancellation of unit is not according to legal
provisions. In such delayed project no forfeiture amount can be done by
the appellant promoter. Learned Regulatory Authority has passed the
impugned order dated 22.06.2022 on correct appreciation of facts and law
and does not call for any interference. Respondent has prayed for

dismissal of the appeal.

The appellant has filed rejoinder against the objections of the respondent
in which appellant has reiterated the facts mentioned in the memo of
appeal and opposed the averments of the respondent mentioned in the
objections. Appellant has mentioned that after the cancellation of unit and

payment of amount after deducting the earnest money, respondent is no
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more allottee in the project, therefore, complaint filed by the respondent
before the Regulatory Authority is not maintainable. Respondent is a
willful defaulter and unwilling to perform his part of commitment as per

terms and conditions of the agreement.

Perusal of the impugned order dated 22.06.2022 reveals that OC/CC was
obtained by the appellant promoter on 04.06.2020 while offer of
possession was sent to the respondent allottee on 30.06.2018. Date of
issuing offer of possession i.e. 30.06.2018 and date of obtaining
completion certificate is 04.06.2020 has not been denied by the appellant.
In the appeal while learned Regulatory Authority has decided the
complaint of allottee on the ground that project is delayed, offer of
possession has been issued before obtaining the completion certificate,
therefore, refund of whole amount deposited by the allottee without

deducting earnest money has been ordered.

Main question for analysis is (i) whether promoter can issue offer of
possession without obtaining the completion certificate and whether the
earnest money can be forfeited in such matters by the appellant

promoter ?

In order to appreciate the issue, we examine Section 2(q) and Section
2(zf) of the Act of 2016, which defines Completion & Occupancy
Certificate, the same are extracted as follows:-

“Section 2:- Definitions - In this Act, unless the context otherwise
requires,-

“Section 2 (q) "completion certificate” means the completion certificate,
or such other certificate, by whatever name called, issued by the
competent authority certifying that the real estate project has been
developed according to the sanctioned plan, layout plan and
specifications, as approved by the competent authority under the local
laws;”

“Section 2 (zf) "occupancy certificate"” means the occupancy certificate,
or such other certificate by whatever name called, issued by the
competent authority permitting occupation of any building, as provided
under local laws, which has provision for civic infrastructure such as
water, sanitation and electricity,”



7.2 On examination of the provisions of Section 2 (q) and Section 2(zf), we find
that completion certificate is basically a certificate issued by the competent
authority certifying that the Real Estate Project has been developed according
to the sanctioned plan, lay out plan and specifications, as approved by the
competent authority under the local laws. On the other hand, the occupancy
certificate is issued by the competent authority permitting occupation of any
building, as provided under local laws, which has provision for civic

infrastructure such as water, sanitation and electricity etc.

7.3 Similarly, Section 4(5) of the U.P. Apartments Act, 2010 prescribes for

Completion Certificate, which reads as follows:-

“Section 4(5) of the U.P. Apartments Act, 2010:-An apartment may be
transferred by the promoter to any person only after obtaining the
completion certificate from the prescribed sanctioning authority
concerned as per building bye-laws. The completion certificate shall be
obtained by promoter from prescribed authority [within the period
specified for completion of the project in the development permit or the
building permit as the case may be] Provided that if the construction
work is not completed within the stipulated period, with the permission
of the prescribed authority,

Provided further that if the completion certificate is not issued by the
prescribed sanctioning authority within three months of submission of
the application by the promoter complete with all certificates and other
documents required, the same shall be deemed to have been issued after
the expiry of three months.

Explanation: For the purposes of this sub-section "completion" means
the completion of the construction works of a building as a whole or the

completion of an independent block of such building, as the case may

be.”

7.4 Section 4(5) of the U.P. Apartments Act 2010 clearly lays down that an
apartment may be transferred by the Promoter to any person (allottee) only
after obtaining the C.C. from the prescribed sanctioning authority concerned as
per building by-laws. The C.C. is required to be obtained by the Promoter,
meaning thereby that Allottee has no role to play in obtaining C.C. from the
prescribed authority. A Promoter is required to first obtain C.C./O.C. from the
prescribed authority, only thereafter register conveyance deed of the real estate
in favour of the Allottee(s) and a legal & habitable possession can be offered to

the Allottees.



7.5 The issue of offering handing over possession prior to obtaining occupancy
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certificate was also examined by the Hon’ble Supreme Court in Civil Appeal
Nos. 1232 and 1443-1444 of 2019 R.V. Prasannakumaar and ors. Vs. Mantri
Castles Pvt. Ltd. and ors.decided on 11.02.2019 wherein it has been observed

that possession cannot be handed over prior to obtaining occupancy certificate.

Further, Section 11(4)(b) and Section 17 of the Act 2016 mandate the promoter
to obtain completion certificate or occupancy certificate or both, as applicable,
from the competent authority and make it available to the allottees individually
or to the association of allottees, as the case may be, and execute a registered
conveyance deed in favour of allottee along the undivided proportionate title in
the common areas to the association of the allottees or the competent authority,
as the case may be, and hand over the possession within three months from the
date of issue of occupancy certificate and corresponding obligation has been
imposed upon the allottee to take physical possession of the unit within a
period of two months of the occupancy certificate issued for the said
apartment, plot or building, as the case may be, vide Section 19(10) of the Act
2016.

In view of the aforesaid analysis, we are of the considered view that as per the
provisions of the U.P. Apartments Act, 2010 read with the provisions of Act,
2016 a Promoter is required to offer legal and habitable possession to the

allottees only after obtaining C.C./O.C.

Above discussion makes it clear that offer of possession cannot be issued by the
promoter without obtaining completion certificate and if any such offer of
possession is issued to the allottee then such offer of possession is invalid. On
the default by allottee on such offer of possession neither unit can be cancelled
validly nor any amount in the name of earnest money can be deducted by the

promoter. Question No.1 is answered accordingly.

Answer to question no.1 makes it clear that offer of possession cannot be issued
to the allottee without obtaining OC/CC by the promoter. The project is delayed.
If the project is delayed and allottee is asking for refund, then promoter cannot

deduct earnest money from the deposited amount of the allottee.

In the present case it is clear that OC/CC was obtained by the promoter on

04.06.2020 while offer of possession was issued on 30.06.2016 prior to the
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obtaining of OC/CC. In such conditions promoter cannot deduct the earnest
money from the deposited amount of the allottee at the time of refund, therefore,
the impugned order dated 22.06.2022 of the Regulatory Authority for the refund
of whole deposited amount to the allottee without deducting the earnest money
is as per law. Learned Regulatory Authority has ordered that the deposited
amount of allottee be refunded to the allottee by the promoter after deducting

Rs.6,90,000/-, which has already been paid to the allottee by the promoter.

In view of the aforesaid analysis, we do not find any illegality or perversity in
the impugned order dated 22.06.2022, passed by the Regulatory Authority.

The appeal is accordingly dismissed.

Dated : 28.01.2025

Irfan

(Rameshwar Singh) (Sanjai Khare)



