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1. The instant appeal has been preferred by appellant under Section 44 of the 

U.P. Real Estate (Regulation & Development) Act, 2016 (in short ‘the Act’) 

against the judgment and order dated 21.03.2018 passed by the U.P. 

Regulatory Authority, Lucknow (in short ‘Regulatory Authority’) in 

Complaint bearing No.920171489 whereby, the learned Regulatory Authority 

has directed : 

“I. The respondent Promoter M/s Gardenia Aims Developers Pvt. Ltd. is 

hereby directed to deliver possession of the allotted flat to 

complainant/appellant after obtaining completion certificate from Noida 

Industrial Development Authority till 31.12.2018. 

II The respondent is also directed to pay penalty @ Rs.5/- per sq. ft. per 

month on super area for the period from 01.02.2013 to 31.12.2018. 

II. The respondent  is also directed to return the amount Rs.75,722/- with 

interest at the rate of MCLR+1% taken for park facing within 45 days 

from the date of order. 



III. If the respondent-Builder Company fails to comply the order the 

appellants (complainants) shall have the right to get execute of the 

aforesaid order through the Regulatory Authority. 

IV The violation of the aforesaid order shall be punishable under Section 

63 of the U.P. Real Estate (Regulation & Development) Act, 2016 as well 

as under other relevant provisions of this Act.” 

1.1 The violation of the order shall be punishable under Section 63 of the Real 

Estate (Regulation & Development) Act, 2016 as well as under other relevant 

provisions of this Act. 

2. The facts leading to the instant appeal are given herein below:- 

2.1 The complainant booked a residential Flat No. B-8/204 on 2nd floor in Tower 

B-8 admeasuring super area of 1350 sq. ft. in Gardenia Glory Project, GH-01, 

Sector-46 Noida (U.P.) on 24.02.2010 under construction linked plan. As per 

flat allottee(s)’s Agreement dated 18.04.2010 the total cost of the flat was 

Rs.42,18,750/( Rupees Forty Two Lakhs Eighteen Thousand Seven Hundred 

Fifty only). The complainant against the total sale considerastion has paid 

Rs.44,18,646/-(Rupees Forty Four Lakhs Eighteen Thousands Six Hundred 

Forty Six Only) to the respondent as per payment plan and the same have 

been duly received and acknowledged by the respondent against receipts. 

From the payments made, it is crystal clear that the appellant has paid 

Rs.1,99,896/- over and above from the agreed sale consideration. As per 

Agreement the possession of the booked flat was to be handed over to the 

appellants by the month of October, 2012 with three months (+) grace period, 

but after delay of more than 4 years the fit out possession was given in April, 

2016. But till date even after 5 years the respondent/Builder Company failed 



to deliver the legal possession of the flat in question. In complaint, the 

complainant has prayed that the opposite party/Builder-Company be directed: 

(a) to execute immediate registry of the flat after obtaining Occupancy 

   Certificate from Competent Authority; 

(b) to give legal possession of the allotted flat; 

(c) to make immediate payment of delay penalty with interest  

                P.A.; and 

(d)    to build park in front of allotted flat or return PLC with interest; 

(e)    to build sports play grounds as were promised at the given location. 

(f) The respondent/Builder-Company has submitted its reply before the 

Regulatory Authority in response to the complaint of the 

Complainants as follows: 

3. “The Real Estate (Regulation and Development) Act, 2016” has been 

made fully operational with effect from 1st May, 2017. The time for 

registration of the ongoing projects was given till 31st July 2017. The State of 

Uttar Pradesh created its website for Registration from 26th July 2017. 

Initially, the time provided for registration of the ongoing project remained 

from 26th of July 2017 till 31st of July 2017 and it was subsequently extended 

as per Notification(s) issued by the Government from time to time. At this 

stage it is pertinent to submit that the question of retrospectivity under RERA 

has already been settled by the Bombay High Court in the cases Neelkamal 

Realtors Suburban Pvt. Ltd. vs. Union of India, Real Gem Buildtech Pvt. 

Ltd. and Sunita Goenka Shareholder vs. Union of India , Nirmal Ujwal 

Credit vs. Union of India, Mudassar Builders and Developers vs. Union 

of India, D.B. Realty Ltd. vs. Union of India, Swapnil Promoters and 

Developers vs. Union of India, and MIG (Bandra) Realtors and Builders 



vs. Union of India dated 06.12.2017. It is an established as well as general 

principle that Laws are to be applied prospectively as also held by the 

Hon’ble Supreme Court in umpteen number of cases, in particular, in the 

matter of C.I.T. vs. Vatika Township (P) Ltd., it has been held by the Apex 

Court that the new legislation ought not to change the character of any past 

transactions carried out upon the faith of the then exiting law. In fact, it is 

well settled that the retrospective operation of statute may introduce such 

element of unreasonableness as was held in State of W.B. vs. SC Bose [1954 

S.C.R. 5787] and Express Newspapers Pvt. Ltd. Vs. U.O.I. [1959 S.C.R. 

12]. Therefore, the Act being a substantial new legislation ought to operate 

prospectively and not retrospectively and accordingly no action can be 

lawfully initiated for anything related to period prior to registration of the 

project under the RERA. 

3.1 From the above and a bare perusal of the Act, it is transpired that in the 

State of Uttar Pradesh, effectively the Act and the Rules are applicable in the 

Project with effect from 1st of August 2017 or from the date of Project got the 

Registration Certificate by the U.P.  RERA. If a Project is registered, it can be 

held liable only for future contracts between the Developers and the allottees. 

Any default before the registration is beyond the purview of the Real Estate 

(Regulation and Development) Act, 2016 hence, such cases cannot be heard 

and decided by the RERA Authority. The respondent placed reliance upon the 

pronouncement given in Bangalore Development Authority vs. Syndicate 

Bank, 2007 CTJ 689 (SC) (CP), wherein the Supreme Court has laid down 

certain principles to regulate the granting of relief to applicants who 

complaint of delay in delivery or non-delivery. The Court has ruled as 

follows:- 



 “Where an alternative site is offered or delivered (at the agreed 

price) in view of its inability to deliver the earlier allotted 

plot/flat/house, or where the delay in delivering possession of the 

allotted plot/flat/house is for justifiable reasons, ordinarily the 

allottee will not be entitled to any interest or compensation. This 

is because the buyer has the benefit of appreciation in value.”   

3.2 The respondent further submitted that in the instant case the complainants 

were provisionally allotted a unit bearing No. 204 in tower-B8 at 2nd Floor 

located in the project Glory 46 (Phase-1 to Phase-7) under construction linked 

plan and the Promoter/Developer had changed the sanction plan of the project 

after the allotment of the unit due to the reasons beyond the 

promoter/developer’s control.  It is pertinent to mention that as per clause 14 

of the Flat-Allottee Agreement dated 18.04.2010, ‘the aforesaid allotment is 

subject to the terms and conditions of sanction of lay out plan and/or licenses 

issued by concerned department of New Okhla Industrial Development 

Authority, Government or any authorities in respect of the said land of the 

Promoter/Developer and the Flat Allottee hereby accepts and agrees to be 

abide by and bound by the same’. The respondent company has further 

submitted that even otherwise, if it is examined as to why the project has been 

delayed or reorganized, it reflects not only on the promoter/developer alone. 

There have been a number of circumstances which have resulted in the delay 

of the project e.g. restriction by NGT on carrying out project, delay due to 

litigation of land acquisition by farmer, Dharna Pradarshan by farmers on the 

project, threats by the Farmers and other Court cases. It is also submitted that 

the Sanctioned Plan has been approved by the NOIDA Authority vide permit 

Number dated 15.10.2012, the new deadlines of the completion of project is 

15.10.2020 and the Promoter/Developer is following all norms, criteria and 



guidelines provided by the U.P. RERA to complete the project. The 

respondent-Company has further submitted that the Promoter/Developer 

undertakes to complete the said project by the deadlines given by the UP 

RERA subject to the force majeure reasons. 

3.3 At last, the opposite party/respondent has stated that the complaint is false 

and lacking in material substance, therefore, it deserves to be dismissed and 

may kindly be dismissed with cost.” 

4.  Having heard the argument of both the parties, the Regulatory Authority 

passed the impugned judgment and order dated 21.03.2018 as follows:- 

“I. The respondent Promoter M/s Gardenia Aims Developers Pvt. Ltd. 

is hereby directed to deliver possession of the allotted flat to 

complainant/appellant after obtaining completion certificate from 

Noida Industrial Development Authority till 31.12.2018. 

II The respondent is also directed to pay penalty @ Rs.5/- per sq. ft. 

per month on super area for the period from 01.02.2013 to 

31.12.2018. 

II. The respondent  is also directed to return the amount Rs.75,722/- 

with interest at the rate of MCLR+1% taken for park facing within 

45 days from the date of order. 

III. If the respondent-Builder Company fails to comply the order the 

appellants (complainants) shall have the right to get execute of the 

aforesaid order through the Regulatory Authority. 

IV The violation of the aforesaid order shall be punishable under 

Section 63 of the U.P. Real Estate (Regulation & Development) 

Act, 2016 as well as under other relevant provisions of this Act.” 
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5. Feeling aggrieved by and being dis-satisfied with the aforestated order the 

appellants filed the instant appeal with the following submissions: 

“The learned Authority vide order dated 21.03.2018 has partially allowed 

the complaint of the appellants (complainants) but declined the remaining 

prayers without giving any findings on the same. 

The appellant has booked a residential flat No. B-8/204 on 2nd  floor in 

Tower B-8 admeasuring super area of 1350 sq. ft. in Gardenia Glory Project, 

Sector-46, Noida, Uttar Pradesh on 24.02.2010 launched by the respondent-

M/s Gardenia AIMS Developers Pvt. Ltd. As per Flat-Allottee(s)’s 

Agreement dated 18.04.2010 the total cost of the flat was Rs.42,18,750/( 

Rupees Forty Two Lakhs Eighteen Thousand Seven Hundred Fifty only). 

This cost included all applicable taxes, facilities etc. Against the total agreed 

sale consideration the appellants have paid Rs.44,18,646/-(Rupees Forty Four 

Lakhs Eighteen Thousands Six Hundred Forty Six Only) duly received and 

acknowledged by the respondent-Builder-Company. From the payments 

made, it is crystal clear that the appellant has paid Rs.1,99,896/- over and 

above from the agreed sale consideration.  

6. As per agreement the possession of the booked flat was to be handed over to 

the appellants by the month of October, 2012 with three months  ( +_ ) grace 

period. But after delay of more than 4 years the fit out possession was given 

on 31.12.2016. Till date, (from the date of filing the appeal, even after passing 

of more than 8 years), the respondent/Builder-Company failed to deliver the 

legal possession of the flat in question to the appellant.  

It was also agreed that if respondent fails to deliver possession and execute 

necessary documents in favour of the appellants by October, 2012 then the 

respondent shall pay Rs.10/- per sq. ft. per month towards delay in handing 



over possession. The respondent deliberately and intentionally failed to 

deliver legal possession of the flat to the appellant till date reason best known 

to the respondent.  

After a lot of persuasion and approach, the respondent offered fit out 

possession by raising final demand vide demand letter dated 03.09.2016. In 

this demand letter the respondent has raised final demand amounting to 

Rs.8,68,147/- and as per above demand. 

7. It is relevant to mention that for the employees of HCL, the respondent has 

signed Special term in which certain additional conditions were agreed. This 

special term is also part of the agreement and the same is duly acknowledged 

and agreed by the respondent. In para 15 of the special term, it is agreed by 

the respondent that in case of delay in handing over legal possession, the 

respondent shall pay penalty to the appellant @Rs.10 per sq. ft. on super area. 

Against the total agreed sale consideration, the appellant has paid 

Rs.44,18,646 (Rupees Forty Four Lakhs Eighteen Thousands Six Hundred 

Forty Six only). The above payments are duly received and acknowledged by 

the respondent against receipts from the payments made, it is crystal clear that 

the appellant has paid Rs.1,99,896/- over and above from the agreed sale 

consideration.  

8. It is worth noting here that at the time of booking of the above flat, the 

respondent agreed and assured the appellant that possession of the booked flat 

shall be handed over to the appellant in the month of October, 2012 

(irrespective of 3 months plus minus) which is also part of the agreement 

(para 25 of the Flat allottee(s)’s Agreement dated 18.04.2010 but the 

respondent deliberately and intentionally failed to deliver legal possession of 

the flat to the appellant till date reason best known to the respondent.  



9. The appellant visited the office of the respondent on various occasions. The 

appellant also wrote various mails and made various communications, 

requesting to the respondent to hand over legal possession and execute 

registry of their flat but the respondent did not take care of the request of the 

appellant and completely failed to comply its part of agreement till date. The 

appellant also came to know that the respondent has not obtained completion 

certificate and other necessary certificates and no objections from the 

competent authorities which are mandatory requirements for execution of 

Registry.  

10. As per agreement the respondent completely failed to hand over legal 

possession of the flat to the appellant. The respondent has taken huge amount 

of money over and above the sale consideration from the appellant and 

enjoying the same. Thus, it is crystal clear that the respondent has no intention 

to execute registry or the flat of the appellant.   

11. Before the Hon’ble Tribunal the respondent raised final demand dated 

3.9.2016 amount to Rs.8,68,147/- and accordingly, the appellant has made 

entire payment on same day through cheques. The same are duly reflected in 

the statement issued by the respondent. It is also relevant to mention here that 

respondent has taken an additional amount of Rs.1,99,896/- but inspite of 

taking additional payments, the respondent completely failed to deliver legal 

possession till date. It is further submitted that the offer of sale consideration 

includes all taxes, the respondent had charged service tax from the appellant. 

In the Flat Allottee(s) Agreement dated 18.04.2010, the respondent has not 

mentioned anywhere that the appellant shall pay service tax or any other tax 

to the respondent or any authority. At no point of time, the respondent even 

informed the appellant regarding applicability of any tax in any way or in any 

manner whatsoever. Therefore, the service tax charged by the respondent is 



against the builder buyer agreement and the appellant is fully entitled to 

receive back the same with interest.   

During pendency of the complaint the respondent vide illegal and illegitimate 

demand letter dated 08.02.2018 raised a demand of Rs.8,86,346/- from the 

appellant on pretext that on scrutiny of account, the respondent found these 

dues outstanding on the appellant.  

The appellant duly replied this demand letter vide reply dated 16.02.2018 

narrating entire facts and requested to withdraw the demand immediately 

made but the respondent has not withdrawn illegitimate demand till date.  

12. In view of the above, the appellants have filed the instant appeal on the 

following amongst other grounds: 

G R O U N D S 

A. Because the learned Authority vide impugned order dated 21.03.2018 has 

directed the respondent to deliver legal possession of the flat to the appellant 

with penalty from 01.02.2013 @Rs.5/- per sq. ft. on super area by 31st 

December, 2018. It is respectfully submitted before this Hon’ble Tribunal 

that the learned Authority has not considered the other prayers and 

application made by the appellant has not given any findings on the other 

prayers and application.  

B. Because in the special terms signed by the respondent with HCL employees, 

the respondent has agreed in para 15 that in case of delay in handing over 

legal possession, the respondent shall pay penalty to the appellant @Rs.10/- 

per sq. ft. on super area but the Authority completely failed to consider the 

special term and awarded penalty @ Rs. 5/- per sq. ft. on super area only 

which is against the agreement. The appellant is entitled to get penalty 



@Rs.10/- per sq. ft. on super area as per Flat Allottee(s)’s Agreement signed 

between the parties.  

C. Because the learned Authority has ordered for penalty from 01.02.2013 

instead of October, 2012. It is respectfully submitted before this Hon’ble 

Tribunal that the grace period of 3 months was permitted in case of force 

majeure. The respondent completely failed to put any evidence on record to 

show any force majeure to which delay in handing over flat occurred. 

Therefore, the appellant is entitled for penalty from October, 2012 not from 

March, 2013.  

D. Because the construction in Tower B-8 is complete. The respondent is 

supposed to deposit the dues in the authority and bank and after obtaining 

necessary certificates/permission should execute registry in favour of the 

appellants. The learned Authority completely overlooked this fact and 

granted another 8 months time to the respondent without recording any 

finding as to why such a long time granted only for the purpose of depositing 

money and execution of registry and allowed to the appellant to wait for 

another about 9 months.  

E. Because the respondent has raised illegal demand of Rs.8,86,346/- on 

different heads vide demand letter dated 08.02.2018. From perusal of 

demand letter, it transpires that the demand raised by the respondent 

included interest only whereas the appellant has made entire payments to the 

respondent as per payment plan on schedule time. From perusal of this, it is 

crystal clear that no amount remains due, unpaid on part of the appellants. 

Under these circumstances the additional demand raised by the respondent is 

illegal, arbitrary and the same is required to be set aside. 



F. Because the learned authority has not granted any compensation to the 

appellants for physical harassment, mental agony and financial loss for 

which the appellant is fully entitled.  

G. Because the respondent had collected service tax from the appellant inspite 

of the fact that there is no provisions in the agreement that the respondent 

shall collect service tax. At no point of time the respondent informed the 

appellant that the respondent shall collect service tax under what provisions 

of law. Therefore, the service tax collected by the respondent is illegal and 

beyond the agreement and the appellant is entitled to get back the entire 

deposited amount towards service tax with interest.   

H. Because the respondent has enjoyed the money of the appellant for more 

than 8 years, therefore, the appellant is also entitled to get interest on the 

deposited amount for the delayed period with interest @24% per annum. 

I. Because as per agreement the delay penalty was payable monthly from the 

date of delay in delivery of possession but the respondent did not pay single 

penny to the appellant. Therefore, the appellant is entitled for interest on 

penalty amount @24% per annum from the due date till its realization.  

J. Because in para 17 of the agreement, the respondent has clearly mentioned 

that for any delay in payment, the respondent shall charge interest @ 24% 

per annum, therefore, the appellant is also entitled for the same rate of 

interest i.e. 24% on the recoverable amount from the respondent from the 

due date till its realization.  

K. Because the respondent has collected Rs.1,99,896/- from the appellant over 

and above the agreed sale consideration. Since the above amount has been 

collected by the respondent going beyond the Builder-Buyer Agreement, 

therefore, the appellant is entitled to receive back this amount from the 

respondent with interest @24% per annum.  



Relief(s) sought:- At last, the appellant has prayed that this Hon’ble 

Tribunal may graciously be pleased to allow the instant appeal setting aside 

the impugned order dated 21.03.2018 passed by the learned Real Estate 

Regulatory Authority, Lucknow U.P. in Complaint No.920171489 with the 

following reliefs:- 

a) to direct the respondent to give legal possession of the flat bearing No. B-

8/204, on second floor Gardenia Aims Glory, Sector-46, Noida-201301, 

U.P. immediately after obtaining Occupancy and Completion Certificate 

and other necessary permissions and Certificate from the competent 

authorities;  

b) to grant permanent stay in favour of the appellant restraining the 

respondent, authorities and any other third party not to dispossess the 

physical possession of the appellant from flat bearing No. . B-8/204, 

Gardenia Aims Glory, Sector-46, Noida, U.P.; 

c) to set aside the impugned demand letter dated 08.02.2018 issued by the 

respondent, declaring the same null and void; 

d) to direct the respondent to pay interest on penalty amount during delay 

period; 

e) to award the cost of litigation in favour of the appellant and against the 

respondent; 

f) to grant compensation to the appellants for physical harassment, mental 

agony and financial loss, as per provisions of the RERA, Act. 

g) to direct the respondent to pay interest on deposited amount during the 

delay period @24% per annum till its realization; and  

h) to direct the respondent to refund Rs.1,99,896 additionally collected from 

the appellant. 



i) to direct the respondent to refund the entire service tax collected from the 

appellant with interest @24% per annum. 

j) pass such other or further order or orders as this Hon’ble Tribunal may 

deem fit and proper under the facts and in the circumstances of the 

present case. 

13. On behalf of respondent-Builder/Company no one appeared before this 

Appellate Tribunal. The perusal of record transpires that in this appeal, notice 

was sent to the respondent-Builder/Company which was refused by the 

respondent-Company to receive the same, as it is evident from the 

endorsement of the postman mentioning “refused to receive”. Presuming it 

sufficient service upon respondent-Company, the then Presiding Officer 

proceeded ex-parte vide order dated 10.08.2018 against respondent-Builder 

Company. 

POINTS OF DETERMINATION 

On pleadings of both the parties as submitted before the learned 

Regulatory Authority and on averments made in the appeal, the following 

points are formulated for determination:- 

(i) Whether the complaint presented before the Regulatory Authority 

is not maintainable as stated in reply to the complaint, and 

consequently the instant appeal deserves to be dismissed ? 

(ii) Whether after giving ‘fit out possession’ to the appellant, the 

respondent-Builder/Company is under obligation to execute the 

lease deed of the allotted flat in favour of the appellant ? 

(iii) Whether the appellants are entitled to get interest at the rate of 24% 

per annum on the entire deposited amount with the respondent-

Company as stated in appeal ?  



(iv) Whether the demand letter dated 08.02.2018 issued by 

respondent/builder-company for Rs. 8,26,346/= to the appellant 

(complainant) and park facing charges of Rs. 75,727/= charged by 

the respondent/builder-company from the appellant is justifiable ?  

(v) Whether the appellant is entitled to get compensation caused for 

physical harassment and mental agony as per provisions of the Act, 

2016 ? 

POINT NO.(i): Under this point, we have to examine--- “Whether the 

complaint presented before the Regulatory Authority is not maintainable as 

stated in reply to the complaint, and consequently the instant appeal deserves 

to be dismissed ?” 

 The learned counsel for respondent-Builder/Company had made 

submission before the learned Regulatory Authority that the Real Estate 

(Regulation & Development) Act, 2016 came into force on 1st May, 2017, 

therefore, the Act cannot apply retrospectively, as the agreement between 

buyers (complainants)/allottees and respondent-Builder Company in the 

present case was executed on 18.04.2010 before the Act came into force. In 

this regard, it is worthy to note here that the respondent-Company  has not 

handed over the legal possession of the flat in question to the appellant till 

date and it has also not obtained completion certificate from the competent 

authority-meaning thereby the project of the respondent-Company is ‘on 

going’ on the date of commencement of the Act. Therefore, the provisions 

of the Real Estate (Regulation & Development) Act, 2016 and rules made 

thereunder are applicable and binding upon the parties to the complaint and 

appeal i.e. on appellant and respondent-Company. [Section 3 of the Real 

Estate (Regulation & Development) Act, 2016]. 



 Thus, the submission of the learned counsel for the respondent-

Builder/Company, that the complaint presented before the Regulatory 

Authority is not maintainable, lacks legal backing.  

 Point No.(i) is answered, accordingly.  

POINT NO.(ii): This point relates to --- “Whether after giving ‘fit out 

possession’ to the appellant, the respondent-Builder/Company is under 

obligation to execute the lease deed of the allotted flat in favour of the 

appellant ?” 

  As per Buyers-Builder Agreement dated 18.04.2010 the possession of 

the booked flat was to be handed over to the appellant by the month of 

October, 2012 with three months grace period as mentioned in Clause 25 of 

the Agreement dated 18.04.2010 but respondent-Builder/Company failed to 

give lawful possession of the flat in question to the appellant, till date 

instead, gave ‘fit out possession’ to the appellants in December, 2016. 

  Why the delay is being caused in handing over lawful possession of 

the allotted flat to the allottee (appellant) ? In this regard, the main 

submission of the learned counsel for the respondent Builder-Company 

before the Regulatory Authority was that due to uncontrollable force 

majeure reasons like-N.G.T., litigation regarding Land Acquisition and 

Dharna Pradharshan the project could not be completed within the stipulated 

period mentioned in the Agreement dated 20.02.2011 and consequently, 

legal possession of the flat could not be given to the appellant. On this 

point, we also perused the reply to the complaint, wherein the respondent-

Builder/Company has mentioned like this---“even otherwise, if it is 

examined as to why the project has been delayed or reorganized, it reflects 

not only on the promoter/developer alone. There have been a number of 

circumstances which have resulted in the delay of the project e.g. restriction 



by NGT on carrying out project, delay due to litigation of land acquisition, 

Dharna Pradarshan by farmers on the project, threats by the Farmers and 

other Court cases. It is also submitted that the Sanctioned Plan has been 

approved by the NOIDA Authority vide permit Number dated 15.10.2012, 

the new deadlines of the completion of project is 15.10.2020 and the 

Promoter/Developer is following all norms, criteria and guidelines provided 

by the U.P. RERA to complete the project. The respondent-Company has 

further submitted that the Promoter/Developer undertakes to complete the 

said project by the deadlines given to the UP RERA subject to the force 

majeure reasons”. 

  Clause 26 of the Buyers-Builder Agreement dated 18.04.2010 is to 

the same effect, which is extracted as follows: 

“26.  That the Developer shall not be held responsible or 
liable for not performing any of its obligations or undertakings 
provided for in this Agreement if such performance is 
prevented, delayed or hindered by act of God, fire, storm, 
flood, explosion, war, riot, terrorists acts, sabotage, inability 
to procure or general shortage of energy, labour, equipment, 
facilities, materials or supplies, strikes, lock outs, action of 
labour unions or any other cause (whether similar or 
dissimilar to the foregoing) not within the reasonable control 
of the Developer. Further, the Developer shall not be held 
liable for any delay in delivery of possession of the said Flat to 
the Flat Allotee(s) if the delay is caused due to carrying out 
any alternate / additional work demanded by the Flat 
Allottee(s) in the said Flat at any point of time during 
development of the said Flat.”  

Whatever the reason may be, for the delay caused in handing over 

lawful possession of the flat in question to the appellants, the same must 

be substantiated by respondent-Builder/Company by producing the 

proof and reliable evidence which lacks in this case. 



It is also worth noting that when N.G.T. order was passed ? Whether 

the said order was effective on the land on which the project has been 

launched by the respondent-Builder/Company? In this regared papers No. 

96-97 and 98 are worth noting. From these papers it is obvious that NGT 

order was passed on 17.09.2013 and in the Builder-Buyer Agreement dated 

18.04.2010 it is specifically mentioned that the respondent will deliver 

possession of the flat in question to the appellants(complainants) by October 

2012 (+_) 3 months grace period, which is much before the order passed by 

N.G.T. Therefore, it cannot be said that because of N.G.T. order, 

construction work of project could not be completed within the stipulated 

period. Apart from this, the other reasons, like litigation regarding Land 

Acquisition and Dharna Pradharshan etc., as mentioned in the complaint by 

respondent-Company cannot be said uncontroallable force majeure reasons 

which caused delay  and is causing delay in completion of the project within 

the time frame as mentioned in the agreement because the respondent-

Company has not produced any proof to substantiate its submission that the 

force majeure factors caused the delay in handing over the lawful possession 

of the allotted flat to the appellants. 

 Now the question remains with the “fit out possession”. The 

expression ‘fit out possession’ neither has been defined in Real Estate 

(Regulation and Development) Act, 2016 nor in U.P. Apartments Act, 2010 

nor in any other corresponding statutes. But in Real Estate Sector, this 

concept (i.e. ‘fit out possession’) is prevalent and it simply connotes the 

physical possession of the Flat/Unit to the allottee, though it may lack 

required facilities, in the eyes of  law. In any case, it cannot be said delivery 

of lawful possession of the Flat/Unit to the allottee.  



The appellant unequivocally has stated in appeal that, ‘the respondent-

Builder/Company be directed to obtain “Occupancy and Completion 

Certificate” and to give lawful possession of the allotted flat to the 

appellant’. These words signify that the respondent-Builder/Company has 

not, till date obtained Occupancy and Completion Certificate of the flat in 

question. Absence of respondent-Builder/Company before this Appellate 

Tribunal, also gives strength to the averment of the appellant that the 

respondent-Builder/Company has not obtained the “Occupancy and 

Completion Certificate” till date. If it is so, then in absence of “Occupancy 

and Completion Certificate” respondent-Builder/Company cannot give 

lawful possession of the flat in question to the appellant while in the facts 

and circumstances of the present case the appellant is entitled to get lawful 

possession of the same (i.e. allotted flat). More than 9 years have elapsed, 

still there is no hope in near future as the facts and circumstances of this case 

say so but in the eyes of law this practice of the respondent-

Builder/Company requires to be curbed.  

However, it is admitted fact that the respondent-builder-company has 

handed over physical possession of the unit in question to the appellant at 

the time of giving fit-out possession to him in the month of December, 2016.  

But it is our considered view that it is obligation of the respondent-

builder company to give lawful possession of the unit in question to the 

appellant by executing lease deed. When fit out possession has been given in 

December, 2016 then it would in the interest of justice to grant interest upto 

the date of handing over physical possession/fit-out possession to the 

appellant.  

Point No.(ii) is disposed of accordingly.  



POINT NO.(iii): This point relates to --- Whether the appellant is entitled to 

get interest at the rate of 24% per annum on the entire deposited amount with 

the respondent-Company as stated in appeal ? What should be the delayed 

period for granting delayed interest to the appellant ?  

As per discussion made under Point No. (ii), it is amply clear that the 

appellant has not got lawful possession of the allotted flat till date for which 

he is legally entitled. He has got only ‘fit out possession’ of the allotted flat 

in the month of December, 2016, obviously for the delayed period the 

appellant is entitled to get the interest till the date, of getting physical 

possession of the allotted flat.  

Regarding ascertainment of interest, it is desirable to go through the 

provisions of Sections 18(1), 19(4) and Section 2(za) of the Act, 2016.  

“Section 18 deals with the matter regarding ‘return of amount and 

compensation’. The relevant portion of Section 18(1) is reproduced as 

below:- 

“Section 18- Return of amount and compensation –(1) If the promoter fails 

to complete or is unable to give possession of an apartment, plot or 

building,– 

(a) in accordance with the terms of the agreement for sale or, as the 

case may be, duly completed by the date specified therein; or 

(b) due to discontinuance of his business as a developer on account 

of suspension or revocation of the registration under this Act or for any 

other reason, he shall be liable on demand to the allottees, in case the 

allottee wishes to withdraw from the project, without prejudice to any 

other remedy available, to return the amount received by him in respect 



of that apartment, plot, building, as the case may be, with interest at 

such rate as may be prescribed in this behalf including compensation in 

the manner as provided under this Act : 

Provided that where an allottee does not intend to withdraw from the 
project, he shall be paid, by the promoter, interest for every month of 
delay, till the handing over of the possession, at such rate as may be 
prescribed.” 

Section 18(1) of the Act provides that if an allottee wishes to withdraw 

from the project on the ground that the promoter has failed to complete or is 

unable to give possession of the flat, plot or building in accordance with the 

agreement for sale within the date specified therein, or due to discontinuance of 

the promoter's business on account of suspension or revocation of its registration 

or for any other reason, then the promoter shall return the amount received from 

the allottee in respect of that property with interest and compensation, on the 

allottee's demand. Further, if an allottee does not wish to withdraw from the 

project, he shall be paid by the promoter interest for every month of delay till the 

handing over of the possession, at such rate as may be prescribed. 

As per the provisions of Section 18 of the Act, the option of either 

withdrawing from the project or staying in the project remains only with the 

allottee. The intent of the legislature is quite clear that the right of exercising the 

option of either staying in the project or withdrawing from it is unqualified and 

if the option is availed by the allottee to withdraw from the project, the money 

deposited by the allottee has to be refunded by the promoter along with interest 

at such rate as may be prescribed. 

Section 19 deals with the Rights and Duties of allottees.  Sub-section (4) 

is relevant here and the same is reproduced herein below:-- 

 “19. Rights and duties of allottees.— 
 (1) ……………………….. 



 (2)………………………... 
 (3)……………………….. 
 (4) The allottee shall be entitled to claim the refund of amount paid 

along with interest at such rate, as may be prescribed and 
compensation in the manner as provided under this Act, from the 
promoter, if the promoter fails to comply or is unable to give 
possession of the apartment, plot or building, as the case may be, in 
accordance with the terms of agreement for sale or due to 
discontinuance of his business as a developer on account of suspension 
or revocation of his registration under the provisions of this Act or the 
rules or regulations made thereunder.” 
From the conjoint reading of the above provisions, it is evident that if the 

Promoter/developer fails to fulfill his obligations to hand over the possession of 

the apartment, plot or building as per terms of the agreement, the allottee is 

entitled to claim refund, along with interest and compensation. 

Learned counsel for the appellant has also submitted that the 

Regulatory Authority did not pass the order for payment of interest @ 18%/24% 

p.a. on the total deposited amount by the appellant with respondent-Company 

and also did not pass any order for compensation to the appellant. The learned 

counsel further submitted that when as per terms and conditions of the 

agreement, the appellant/allottee has been made liable to make payment of 

interest @ 24% p.a. in default of payment of amount of arrears to the 

respondent-Company, as per Section 2(za)(ii) of the Act, 2016, the respondent-

Company is also liable to make payment of interest @ 24% p.a. to the appellant 

as the respondent-Company has defaulted in providing lawful possession of the 

flat in question to the appellant within stipulated period.  

 Here, it is relevant to mention Section 2(za) of the Act, 2016: 

Section 2(za) provides “interest” means the rates of interest payable by the 
promoter or the allottee, as the case may be. 

Explanation.—For the purpose of this clause— 



(i) the rate of interest chargeable from the allottee by the promoter, in case of 
default, shall be equal to the rate of interest which the promoter shall be 
liable to pay the allottee, in case of default; 

(ii) the interest payable by the promoter to the allottee shall be from the date of 
promoter received the amount or any part thereof till the date the amount or 
part thereof and interest thereon is refunded, and the interest payable by the 
allottee to the promoter shall be from the date the allottee defaults in 
payment to the promoter till the date it is paid”. 

The Hon’ble Bombay High Court in the case of Neelkamal Realtors 

Suburban Pvt. Ltd. Vs. Union of India decided on 06.12.2017 was pleased to 

observe:- 

“……The plain language of Section 18(1)(a) shows that if the promoter 
fails to complete or is unable to give possession of an apartment, plot 
or building in accordance with the terms of the agreement for sale or, 
as the case may be, duly completed by the date specified therein, he 
would be liable to return the amount received by him together with 
interest including compensation. In case the allottee does not intend to 
withdraw from the project, the promoter is liable to pay interest for 
every month’s delay till handing over of possession. The purpose of 
Section 18(1)(a) is to ameliorate the buyers in real estate sector and 
balance the rights of all the stake holders. The provisions of RERA seek 
to protect the allottees and simplify the remedying of wrongs committed 
by a promoter. …….” 

The Hon’ble Supreme Court, while dealing with the provisions of Section 

18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. Vs. Anil Patni 

and another, Civil Appeal Nos. 3581-3590 of 2020, decided on 02.11.2020, in 

para 23, observed as under:- 

“23. In terms of Section 18 of the RERA Act, if a promoter fails to 

complete or is unable to give possession of an apartment duly 

completed by the date specified in the agreement, the Promoter would 

be liable, on demand, to return the amount received by him in respect 



of that apartment if the allottee wishes to withdraw from the Project. 

Such right of an allottee is specifically made “without prejudice to any 

other remedy available to him”. The right so given to the allottee is 

unqualified and if availed, the money deposited by the allottee has to be 

refunded with interest at such rate as may be prescribed. The proviso to 

Section 18(1) contemplates a situation where the allottee does not 

intend to withdraw from the Project. In that case he is entitled to and 

must be paid interest for every month of delay till the handing over of 

the possession. It is upto the allottee to proceed either under Section 

18(1) or under proviso to Section 18(1). The case of Himanshu Giri 

came under the latter category. The RERA Act thus definitely provides 

a remedy to an allottee who wishes to withdraw from the Project or 

claim return on his investment.” 

 The Hon’ble Supreme Court in Civil Appeal No. 12238/2018 

(Pioneer Urban Land Infrastructure Ltd. Vs. Govind Raghwan) has observed 

as follows:- 

“We see no illegality in the Impugned Order dated 23.10.2018 passed 
by the National Commission. The Appellant – Builder failed to fulfill 
his contractual obligation of obtaining the Occupancy Certificate and 
offering possession of the flat to the Respondent – Purchaser within the 
time stipulated in the Agreement, or within a reasonable time 
thereafter. The Respondent – Flat Purchaser could not be compelled to 
take possession of the flat, even though it was offered almost 2 years 
after the grace period under the Agreement expired. During this period, 
the Respondent – Flat Purchaser had to service a loan that he had 
obtained for purchasing the flat, by paying Interest @10% to the Bank. 
In the meanwhile, the Respondent – Flat Purchaser also located an 
alternate property in Gurugram. In these circumstances, the  
Respondent – Flat Purchaser was entitled to be granted the relief 
prayed for i.e. refund of the entire amount deposited by him with 
Interest.” 



In Civil Appeal No. 3182/2019 (Kolkata Best International City Pvt. Ltd. 

Vs. Devashish Rudra), the Hon’ble Supreme Court while examining the issue 

of delay in possession beyond reasonable period and refund of the amount of 

home buyer, has been pleased to observe as follows:- 

“It would be manifestly unreasonable to construe the contract between 
the parties as requiring the buyer to wait indefinitely for possession. By 
2016, nearly seven years had elapsed from the date of the agreement. 
Even according to the developer, the completion certificate was 
received on 29 March 2016. This was nearly seven years after the 
extended date for the handing over of possession prescribed by the 
agreement. A buyer can be expected to wait for possession for a 
reasonable period. A period of seven years is beyond what is 
reasonable. Hence, it would have been manifestly unfair to non-suit the 
buyer merely on the basis of the first prayer in the reliefs sought before 
the SCDRC. There was in any event a prayer for refund. In the 
circumstances, we are of the view that the orders passed by the SCDRC 
and by the NCDRC for refund of moneys were justified.” 

The Hon’ble Supreme Court in Civil Appeal No. 3207-3208/2019 

(Marvel Omega Builders Pvt. Ltd & Ors. Vs. Shri Hari Gokhle) has observed 

as follows:- 

 “Even assuming that the villa is now ready for occupation (as asserted 
by the Appellants), the delay of almost five years is a crucial factor and 
the bargain cannot now be imposed upon the Respondents. The 
Respondents were, therefore, justified in seeking refund of the amounts 
that they had deposited with reasonable interest on said deposited 
amount. The findings rendered by the Commission cannot therefore be 
said to be incorrect or unreasonable on any count.” 

In the case of Neelkamal Realtors Suburban Pvt. Ltd. And others Vs. 
Union of India (2018)1 Bom R 558 the Hon’ble Bombay High Court has 
observed as under:-- 



"Section 18(1)(b) lays down that if the promoter fails to complete or is 
unable to give possession of an apartment due to discontinuance of his 
business as a developer on account of suspension or revocation of the 
registration under the Act or for any other reason, he is liable on 
demand to the allottees, in case the allottee wishes to withdraw from 
the project, without prejudice in this behalf including compensation. If 
the allottee does not intend to withdraw from the project he shall be 
paid by the promoter interest for every month's delay till handing over 
of the possession. The requirement to pay interest is not a penalty as 
the payment of interest is compensatory in nature in the light of the 
delay suffered by the allottee who has paid for his apartment but has 
not received possession of it. The obligation imposed on the promoter 
to pay interest till such time as the apartment is handed over to him is 
not unreasonable. The interest is merely compensation for use of 
money". 

In M/S Nexgen Infracon Pvt. Ltd. Vs. Manish Kumar Sinha and 

another, [Civil Appeal No. 62 of 2021] which was decided on 11th January, 

2021, the allottee on the ground of delay caused in completion of the project 

opted to get refund of his deposited amount with interest, the Hon’ble Apex 

Court observed: - “we see no reason to take a different view in respect of the 

entitlement of the respondents to seek refund of the amount deposited by 

them.  We, therefore, hold that the respondents were justified in seeking 

refund.”  

 Section 18 (1) of the Act clearly provides that if an Allottee wishes to 

withdraw from the Project on the ground that the Promoter is unable to give 

possession in accordance with the Agreement for Sale within the date specified 

therein, then the Promoter shall return the amount received from the Allottee in 

respect of that property with interest and compensation, on the Allottees’ 

demand. The power of exercising the option of either staying in the Project or 



for withdrawing from it lies only with the Allottees under the provisions of 

Section 18 (1) of the Act. Further, Section 19(4) of the Act 2016 gives right to 

the allottees to claim refund along with interest and/or compensation in case the 

Promoter fails to give possession of the apartment in accordance with the terms 

and conditions of Agreement for sale. 

Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF 

Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming the 

view taken in the Judgment given in Pioneer’s case (Supra) the Hon’ble 

Supreme Court held that the term of the agreement authored by the Developer 

does not maintain a level platform between the Developer and the flat purchaser. 

The stringent terms imposed on the flat purchaser are not in consonance with the 

obligation of the Developer to meet the time lines for construction and handing 

over possession, and do not reflect an even bargain. The failure of the Developer 

to comply with the contractual obligation to provide the flat within the 

contractually stipulated period, would amount to a deficiency of service. Given 

the one-sided nature of the Apartment Buyer’s Agreement, the consumer fora 

had the jurisdiction to award just and reasonable compensation as an incident of 

the power to direct removal of deficiency in service. 

 The Hon’ble Supreme Court, while dealing with the provisions of 

Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. Vs. Anil 

Patni and another, Civil Appeal Nos. 3581-3590 of 2020, decided on 

02.11.2020, vide para 23, was pleased to observe that the right so given to the 

allottee is unqualified and if availed, the money deposited by the allottee has to 

be refunded with interest at such rate as may be prescribed and the proviso to 

Section 18(1) contemplates a situation where the allottee does not intend to 

withdraw from the Project.  In that case he is entitled to and must be paid 



interest for every month of delay till the handing over of the possession.  It is 

upto the allottee to proceed either under Section 18(1) or under proviso to 

Section 18(1). 

 The Hon’ble Supreme Court in catena of judgments, as mentioned 
below: 

(i) Civil Appeal No. 3182 of 2019 Kolkata West Industrial City Pvt. Ltd. 

Vs. Devashish Ryudra,  

(ii) Civil Appeal No. 3207 & 3208 of 2019 Marvel Omega Builders Pvt. 

Ltd. & others Vs. S. Wiharis Gokhale & others,  

(iii) (2018)5 SCC 442 Fortune Infrastructure and another Vs. Trevor D. 

Lima & others, and  

(iv) (2007)6 SCC 711  Bangalore Development Authority Vs. Syndicate 

Bank, 

The Hon’ble Supreme Court observed that it would be unreasonable to 

require the allottee to wait indefinitely for possession of the Unit/Flat and the 

allottee is entitled to seek refund of the amount paid by him along with 

compensation. 

In this respect the counsel for appellants/complainants submitted that the 

appellants are entitled to get interest at the rate of 24% per annum on the amount 

deposited with the respondent-Company from the date of deposit as per 

provisions of Section 2(za) of the Real Estate (Regulation and Development) 

Act, 2016. He further stated that the appellants are also entitled to compensation 

for mental agony and harassment. 

It is worth nothing here that before the Regulatory Authority in complaint, 

the appellant have prayed for 18% interest for delayed period. In appeal to 

demand 24% interest per annum, for delayed period is beyond pleading and 

afterthought.  



To determine the rate of interest, it is pertinent to mention here that the 

U.P. Government has framed "Uttar Pradesh Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter referred to 

as Rules, 2018), which came into effect October, 2018. According to Rule 

9.2(ii) and 9.3(i), the rate of interest payable by the promoter or by the allottee 

respectively are defined in case of default by either of the parties. These Rules 

are extracted below :-  

Rule 9.2(ii) 

The Allottee shall have the option of terminating the Agreement in which 
case the Promoter shall be liable to refund the entire money paid by the 
Allottee under any head whatsoever towards the purchase of the apartment, 
along with interest at the rate equal to MCLR (Marginal Cost of Lending 
Rate) on home loan of State Bank of India + 1% unless provided otherwise 
under the Rules, within forty-five days of receiving the termination notice:  

Provided that where an Allottee does not intend to withdraw from the 
Project or terminate the Agreement, he shall be paid, by the Promoter, 
interest at the rate prescribed in the Rules, for every month of delay till the 
handing over of the possession of the Apartment/Plot, which shall be paid by 
the Promoter to the Allottee within forty-five days of it becoming due. 

 Rule 9.3 

The Allottee shall be considered under a condition of Default, on the 
occurrence of the following events : 

Rule 9.3(i) 

In case the Allottee fails to make payments for 2(two) consecutive demands 

made by the Promoter as per the Payment Plan annexed hereto, despite 

having been issued notice in that regard the Allottee shall be liable to pay 

interest to the promoter on the unpaid amount at the rate equal to MCLR 

(Marginal Cost of Lending Rate) on home loan of State Bank of India + 



1% unless provided otherwise under the Rules. The Promoter must not be in 

default to take this benefit.  

On examination, we find that we cannot go beyond the afore-stated Rules-2018 

as notified by the U.P. Government. 

 Moreover, in terms of the proviso to Section 18(1), it is stipulated that if an 

allottee does not intend to withdraw from the project, then he shall be paid by the 

promoter interest for every month of delay, till the handing over of the possession, 

at such rate as may be prescribed. 

 It is our considered view that drawing light from the above mentioned Rules of 

2018, and the fact that often an allottee/buyer has to supplement his savings, the 

simple rate of interest at MCLR+1 percent balances the equities and is in line with 

the word and spirit of the Act and can be taken as “interest at such rate as may be 

prescribed” as mentioned in Sections 12,18 and 19(4) of the Act, till the rate of 

interest for the purpose is notified by the State Government.   

 Thus, in view of "Uttar Pradesh Real Estate (Regulation and Development) 

(Agreement for Sale/Lease) Rules, 2018", it would be just to award rate of interest 

MCLR+1% per annum (prevailing at the time of deposit of respective amount) for 

the delayed period from the next date of next date of last date on which possession 

was to be given as per Builder-Buyer Agreement i.e. from 1st November 2012 till 

December, 2016 (i.e. the date of handing over the “fit out possession” to the 

appellants is December, 2016) and the same rate of interest is also applicable for 

charging interest from allottee, if any.  

POINT NO. (iii) is disposed of accordingly.  



POINT NO.(iv): Under this point, we have to examine-Whether the demand 

letter dated 08.02.2018 issued by respondent/builder-company for Rs. 

8,26,346/= to the appellant (complainant) and park facing charges of Rs. 

75,727/= charged by the respondent/builder-company from the appellant is 

justifiable ?  

In this context, the learned counsel for appellant/complainant also submitted that 

the respondent-Builder/Company vide letter dated 08.02.2018 has raised illegal 

demand of Rs.8,86,346/- from the appellant (complainant) while the appellant has 

paid the entire sale consideration, therefore, the demand letter dated 08.02.2018 be 

set aside. In this regard, we perused the whole record. The record speaks itself that 

the appellant (complainant) had already raised the issue of demand vide letter dated 

08.02.2018 before the Regulatory Authority but the order was not passed regarding 

the same. It is a matter of common prudence and justice also demands that every 

Court/Tribunal before deciding a case, must take into consideration, each and every 

relevant paper related with, but the learned Authority has failed to do so. 

We again perused the whole record. From the perusal, it is obvious that in 

demand letter dated 08.02.2018 which was issued to appellant (complainant) 

by respondent-Company, it is mentioned therein that Residential unit No. B-

8/204 having Super Area of 1350 sq. ft. in Glory Project was booked and 

allotted to appellant/complainant for the total consideration of Rs.42,18,750/-

(without tax) in terms of agreement. It is also mentioned in the said demand 

letter that on scrutiny of account Rs.8,86,346/- is still outstanding against 

appellant on various heads as noted below: 

 Labour Cess 1% :    Rs.  33,750=00 

 Vat 3%   :   Rs.1,01,250=00 



Interest   :   Rs. 7,51,346 =00  
        ---------------------  
      Total : Rs.8,86,346/-  
                                             --------------------- 

“Labour Cess” 
The term “Labour Cess” neither has been used in Section 3 of the 

Building and Other Construction Workers’ Welfare Cess Act, 1996 nor it 
has been used in Rule 3 of the Building and Other Construction Workers’ 
Welfare Cess Rules, 1998, but instead of the term “Labour Cess” the term 
“Levy of Cess” has been used. On a conjoint reading of Section 3 of the 
Building and Other Construction Workers’ Welfare Cess Act, 1996 and 
Rule 3 of the Building and Other Construction Workers’ Welfare Cess 
Rules, 1998 it appears that the term “Levy of Cess” signifies the expression 
“Labour Cess”, which connotes: 

(a)    Cost incurred on construction but it shall not include---- 
(b) (i)    cost of land; and  
     (ii)   any compensation paid or payable to a worker or his kin under the 

Workers’ Compensation Act, 1923. 
 

Broadly speaking, “Labour Cess” is charged at the cost incurred on 

construction of the Building/Project and as per ‘objective’ of the Building and 

Other Construction Workers’ Welfare Cess Act, 1996 and the Building and 

Other Construction Workers’ Welfare Cess Rules, 1998, the labour cess is to 

be collected from the employer/contractor because the same is part of the cost 

incurred on the Project/Building. It is not a ‘tax’ which can be realized from 

the Home-Buyers/Allottees. 

 Now, it can easily be inferred that “Cess” which is used for the 

purpose of construction as well as for the welfare of the workers, is to be 

borne by the employer/Developer (Builder) and not by Home-

Buyers/Allottees. 

 Thus, Rs.33,750=00 shown as “Labour Cess” in demand letter 

dated 08.02.2018 cannot be recovered from appellant/complainant.  



VAT- Vat (Value Added Tax) came into effect on January 01st, 2008. It 

abolished on 01.07.2017 and the Builder-Buyer Agreement was executed on 

18.04.2010 much before the said date i.e. 01.07.2017, when the VAT was in 

vogue, hence appellant/allottee is entitled to pay the same provided if it has 

been paid by respondent-Builder/Company and the proof is submitted by the 

respondent for the same.  

Interest : In demand letter dated 08.02.2018, interest has been 

shown Rs.7,51,346/- but the rate of interest is not mentioned in the said letter. 

In this regard, it is worthwhile to mention here that the respondent-company 

can charge the same rate of interest on delayed payment, if any, as 

respondent-company has been directed to pay to the appellant i.e. MCLR+1% 

per annum.  

With respect to park facing charges Rs. 75,722, it is worth noting that 

the respondent-builder company can charge only if the park is provided in 

front of the appellant’s unit as per promise made in Builder-Buyer 

Agreement.   

Point No. (iv) is accordingly, disposed of.  

Point No.(v) relates to---“ Whether the appellants are entitled to get 

compensation caused for mental agony and harassment as per provisions of the 

Act, 2016 ?” 

 “……The plain language of Section 18(1)(a) shows that if the 

promoter fails to complete or is unable to give possession of an 

apartment, plot or building in accordance with the terms of the 

agreement for sale or, as the case may be, duly completed by the date 

specified therein, he would be liable to return the amount received by 



him together with interest including compensation. In case the allottee 

does not intend to withdraw from the project, the promoter is liable to 

pay interest for every month’s delay till handing over of possession. 

The purpose of Section 18(1)(a) is to ameliorate the buyers in real 

estate sector and balance the rights of all the stake holders. The 

provisions of RERA seek to protect the allottees and simplify the 

remedying of wrongs committed by a promoter. …….”This issue, can 

not be discussed here in view of Rule 34(1) of the U.P. Real Estate 

(Regulation & Development) Rules, 2016 read with Sections 71 and 

72 of the Real Estate (Regulation & Development) Act, 2016. The 

Adjudicating Officer is empowered to deal with the subject matter. 

For this purpose, the appellant/complainant is at liberty to move a 

complaint before the Adjudicating Officer to adjudge the point of 

compensation. [Neelkamal Realtors Suburban Pvt. Ltd. Vs. Union of 

India decided on 06.12.2017. Also see Newtech Promoters & 

Developers Pvt. Ltd. vs. State of U.P. and others decided on 

11.11.2021]. 

     It is admitted fact that till date appellants have not got lawful possession 

of the allotted flat. They have got only “fit out possession” in the month of 

December, 2016. Undoubtedly, this situation makes the appellants victim of 

mental agony and harassment and other financial losses.  

Now, the question arises, whether in the present case, the 

appellants/complainants are entitled to get compensation or not ? 

In some of the similar nature of cases earlier some amount has been 

awarded by this Bench in the form of compensation for delay in legal possession 

as well as physical harassment and mental agony to the appellant. But placing 

reliance upon the verdict of the Hon’ble Supreme Court given in Newtech 



Promoters & Developers Pvt. Ltd. vs. State of U.P. and others decided on 

11.11.2021 and taking into view the provisions of Rule 34(1) of the U.P. Real 

Estate (Regulation & Development) Rules, 2016 read with Sections 71 and 72 of 

the Real Estate (Regulation & Development) Act, 2016, it is inferable that the 

Adjudicating Officer is empowered to deal with the subject matter. For this 

purpose, the appellant/complainant is at liberty to move a complaint before the 

Adjudicating Officer to adjudge the point of compensation. 

Issue No. (v) is answered, accordingly.  
In the light of the aforesaid discussion, the impugned judgment and order 

dated 21.03.2018 is liable to be confirmed subject to certain modifications: 

O R D E R 

 The impugned judgment and order dated 21.03.2018 passed by the U.P. Real 

Estate Regulatory Authority, Lucknow is hereby set aside. The instant appeal 

of the appellant is allowed with following directions:- 

 The respondent-Company M/s Gardenia Aims Developers Pvt. Ltd., is 

hereby directed to –  

(i) Make payment of interest at the rate of MCLR+1%  on the total 

amount deposited by the appellant with the respondent-Company for 

the allotted flat No. B-8/204 on 2nd floor in Tower No. B-8, Super 

Area 1350 sq. ft. M/s Gardenia Aims Glory Sector-46 Noida (U.P.) 

for not providing lawful possession of the said flat to the appellant 

within stipulated period i.e. till October 2012, from 1st November 

2012, till the date of handing over “fit out possession” of the flat in 

question to the appellant i.e. till December, 2016, within a period of 

45 days from the date of uploading this judgment and order and the 

same rate of interest is also applicable for charging interest from 

allottee, if any.  



(ii) Provide lawful possession of the flat bearing No. B-8/204 on 2nd floor 

in Tower No. B-8, Super Area 1350 sq. ft. M/s Gardenia Aims Glory 

Sector-46 Noida (U.P.) in question to the appellant after obtaining 

Occupancy and Completion Certificate from the Competent Authority 

till 30th June, 2022. 

(iii) It is hereby further directed that the demand of Rs.33,750/-towards the 

head of Labour Cess raised by the respondent-Company vide demand 

letter dated 08.02.2018 is cancelled being against the law.  

So far as park facing charges of Rs. 75,722/= is concerned, it can be 

charged by the respondent/builder-company only if park is provided 

as promised to the appellant.  

(iv) With respect to the compensation, the appellant is at liberty to file a 

complaint for compensation before the Adjudicating Officer in view 

of Rule 34(1) of the U.P. Real Estate (Regulation & Development) 

Rules, 2016 read with Sections 71 & 72 of the U.P. Real Estate 

(Regulation & Development) Act, 2016; and 

(v) Non-compliance of the order shall be executable by the U.P. Real 

Estate Regulatory Authority as per provisions of the Act, 2016. 

(vi) No order as to costs. 

The record of the learned Regulatory Authority be transmitted back 

immediately along with the copy of the judgment. 

      
Dated:…..../05/2022 
pradeep/-                                           (K.K. Jain)             (T.B. Singh) 
 

          Judgment/order signed, dated and pronounced in open Court.  

 



(K.K. Jain)                           (T.B. Singh) 

Dated: 13.05.2022 
PRADEEPKUMAR 


