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Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

Before we proceed to examine the instant matter/issue, we deem it proper
to place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still
with effect from 27.09.2023. On receipt of the notification dated
28.11.2023 with respect to appointment of Judicial Member, in the larger
interest as well as to resume the judicial functioning of the Tribunal and to
achieve the mandate of Section 44(5) of the Real Estate (Regulation &
Development) Act 2016 read with Regulation 22 and 25 a Bench
consisting of Chairman and Judicial Member was constituted vide order
dated 01.12.2023. The Registry was directed to issue cause list of fresh
appeals and re-schedule the cause list of pending appeals from 27.09.2023
on joining of the Judicial Member. Accordingly an office order dated

02.12.2023 was issued by the Registrar, which reads as under:--
OFFICE ORDER

It is hereby informed to all the concerned that the
Tribunal was working with single Bench consisting of Hon'ble
Chairman and Hon'ble Technical Member after demitting office
by the Hon'ble Judicial Member on 31.12.2022. Hon'ble



Technical Member also demitted office on 26.09.2023 and
Hon'ble Administrative Member being on unauthorized leave
from 30.09.2022 (who finally resigned on 29.10.2023) resulting

the judicial functioning of the Tribunal to tune to standstill with
effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023
has appointed Hon'ble Judicial Member and as such presently,
Hon'ble Chairman and Hon'ble Judicial Member having
judicial back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member
and one Administrative or Technical Member. The Appellate
Tribunal is required to scrutinize judicially the appeals against
the order of Regulatory Authority or Adjudicating Officer. Rule
30 of the Rules 2016 empowers the Appellate Tribunal to call
upon such experts or consultants from the fields of economics,
commerce, accountancy, real estate, competition, construction,
architecture or engineering or from any other discipline as it
deems necessary, to assist the Appellate Tribunal in the conduct
of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and
proceedings of the Appellate Tribunal from being invalid
merely for the reason of any vacancy in, or any defect in the
constitution of the Appellate Tribunal or any defect in the
appointment of a person acting as a Member of the Appellate
Tribunal or any irregularity in the procedure of the Appellate
Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious
disposal of appeals as per mandate of Section 44(5) of the Act
2016 the Bench for hearing of appeals is constituted with
Hon'ble Chairman & Hon'ble Judicial Member for judicial
scrutiny of the appeals and in case any expert
opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or
such cases will be deferred till availability of
Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the Registry is
directed to issue cause list of fresh appeals and re-schedule the
cause list of pending appeals from 27.09.2023 and upload the
same on the website of the Tribunal and also inform all the
parties/legal representatives about the same.



This order is issued with the approval of Hon'ble
Chairman.

The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench is still
continuing on account of non-appointment of Technical and

Administrative Members.
Now we proceed to deal with the instant matter.

This appeal has been filed under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the
Act 2016°) by Sri Arbind Kumar Bajaj (hereinafter referred to as ‘the
appellant’) against the order dated 27.04.2022 passed by the U.P. Real
Estate Regulatory Authority, Regional Office, Gautam Budh Nagar
(hereinafter referred to as ‘the Regulatory Authority’) in Complaint No.
NCR144/04/73701/2021 (Arbind Kumar Bajaj Vs. Greater Noida
Industrial Development Authority) whereby the Regulatory authority

dismissed the complaint of the appellant.

The facts of the case, as culled out from the memo of appeal, are that the
respondent came up with an attractive scheme under the name and style
“Ecotech” for allotment of Industrial Plots for setting up of Industrial
Units. The appellant submitted Application No. 000393 for allotment of
an Industrial Plot in Ecotech Green Pastures, admeasuring 200 sq. meters.
Along with the application the appellant also deposited Rs.10,000/-
towards processing fee and Rs.1,00,000/- as registration money as directed
and required by the respondent/promoter. Along with the application for

allotment, the appellant also submitted the following documents:--

(a) Project report detailing the proposed Industrial Unit along with means

of finance/source of funds etc.
(b) Promoter’s Bio-Data for setting up of the Industrial Unit.
(c¢) Product Description.

(d) Cost of the proposed Industrial Unit to be set up on the Industrial Plot.
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(e) Lay-out plan of the Industrial Unit etc. along with the Application

Form.

The appellant had assessed and made its Project Report and Proposed
Implementation Schedule based on the promises made by the respondent
that the proposed Industrial Plot would be fully developed and will be
handed over immediately, if allotted. The Proposed Implementation

Schedule is as follows:--

(a) Possession would be handed over by the respondent within 03 months

of execution of legal document i.e. Allotment Letter.

(b) Start if construction of the Industrial Unit within 3-6 months of taking

over physical possession by the appellant.

(c) Completion of construction within 3-18 months of taking over

physical possession by the appellant.

(d) Installation of Plant & machinery within 18-21 months of taking over
physical possession by the appellant.

(e) Commencement of commercial production within 21-24 months after

taking over physical possession.

In response to the application for Allotment of Industrial Plot made by the
appellant on 30.07.2007, the promoter/respondent issued a Letter of
Interview dated 16.10.2007 to the appellant requesting to appear before the
Interview Committee on 18.10.2007. Later another Letter for Interview
dated 19.10.2007 was issued to the appellant requesting to appear before
the Interview Committee on 25.10.2007. The appellant had to produce the

following documents at the time of interview:--

(1) Paper showing financial strength and margin money — for which a CA

certificate was submitted.
(i1) Financial backup to support the project.

(i11) Technical experience, if any.
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(iv) Project report indicating as to the timeline for setting up and
commencing of the Industrial Unit on the proposed Industrial Plot, if

allotted.
(v) Process Flow Chart.

The appellant appeared for the interview with the requisite documents
which were asked to be submitted along with Industrial Implementation
Schedule. In the interview the main focus of the promoter/respondent was
on (a) the capacity of the appellant to setup the Industrial Unit, (b) the
financial strength/margin money to setup the Industrial Unit, for which the
appellant had also submitted a CA certificate, and (c) the insistent that the
Project of the appellant should be implemented within 36 months from the
date of allotment of the Industrial Plot by the promoter/respondent.

After reviewing the project report and Proposed Implementation Scheme
of the appellant and being satisfied with the financial and technical
strength at the interview, the respondent issued a Letter
No.IND/Allotment/2007/4646 dated 14.12.2007 confirming that the
appellant has been allotted an Industrial Plot admeasuring 2000 sq. meter
in terms of the application of the appellant. The said letter nowhere
mentions in which sector or which plot was allotted to the appellant. The
appellant was never invited to the site nor the Industrial Plot was ever

identified on a layout.

Further to the aforementioned letter, the appellant received the Allotment-
cum-Intimation letter No. IND/2008/5097 dated 07.01.2008 giving full
details of the allotment. As per the Allotment-cum-Intimation letter, Plot
No. 57 admeasuring 2000 sq. meters in Sector Ecotech-11 was allotted to
the appellant, on lease for a period of 90 years, The cost of the Industrial
Plot was Rs.63,00,000/- and the appellant was advised to deposit
Rs.17,90,000/- within one month of the allotment. The balance 70% was
to be deposited in 10 equal half yearly installments with interest @ 11%
p.a. The installments were to commence from 31.12.2008 and the final
installment was to conclude on 30.06.2013. The appellant paid an amount
of Rs.17,90,000/- on 06.02.2008 towards 30% of the cost of the Industrial
Plot.
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The appellant was allotted Industrial Plot in Ecotech-XI sector which was
not at all developed and was merely an agriculture field and was under the
process of acquisition. This fact was never brought by the respondent to
the notice of the appellant. The infrastructural facilities and amenities as
were advertised and promised through the brochure and at the time of the
interview were nowhere seen in the Industrial Plot. The Industrial Plot was
not in the condition that its possession could be handed over immediately.
There was (a) no demarcation of the plot, (b) no approach road to the said
Industrial Plot to bring construction material to the site, (c) no sewerage,
no electricity, no water, (d) farming was still going on, and (e) it was

merely an agricultural field and nothing else.

As per the Allotment Letter issued to the appellant (i) the execution of
Lease Deed was to be done within 18 months from the date of issuance of
the Allotment Letter i.e. till 07.07.2009, (i1) the appellant was to complete
construction and commence the Industrial Unit within 36 months from the

date of issuance of the Allotment Letter 1.e. till 06.01.2011.

The appellant was fully competent at that point of time to set up and make
the Industrial Unit functional within a period of 24 months from the date of
handing over actual possession of the developed Industrial Plot. As there
was no development on the Industrial Plot nor was it in the physical
possession of the appellant, it was impossible to commence and complete

the construction of the Industrial Unit of the appellant.

The appellant would have been able to complete construction and
commence commercial production in the Industrial Unit within 24 months
i.e. till 06.01.2010, had the physical possession of the Industrial Plot been
handed over to the appellant on the date of allotment. The Proposed
Implementation Schedule clearly mentioned that (i) possession would be
handed over by the respondent within 0-3 months of execution of legal
document i.e. Allotment Letter, (i1) construction of the Industrial Unit
would be commenced within 3-6 months of taking over physical
possession by the appellant, and (i11) commencement of commercial

production within 21-24 months of taking over physical possession.
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Being aggrieved by the status of the allotted Industrial Plot and non-
fulfillment of the commitments made by the respondent, the appellant vide
letter dated 26.12.2008 put forth his grievances as well as inquired about
handing over the actual possession of the Industrial Plot and thereafter the
execution of Lease Deed of the allotted Industrial Plot. However, there
was no reply from the respondent. Even after a passage of 13 years the
appellant has not received the physical possession of a developed
Industrial Plot. The respondent has utterly failed to fulfill the obligations
and responsibilities of a promoter, as per the Act 2016 and has violated the
provisions of the Act 2016 including not completing the development of
the basic infrastructural facilities and handing over the physical possession

of the Industrial Plot to the appellant.

The appellant, after almost twenty seven months from the date of allotment
letter, received a letter dated 20.03.2010 from the respondent calling upon

the appellant to execute the Lease Deed.

An Office Order dated 25.10.2011 was issued by the respondent
mentioning that in accordance with Writ Petition No.37443 of 2011 the
respondent was directed not to carry on development of the project and not
to implement the master plan 2021. The respondent has not even taken the
clearance of NCR Planning Board for the development of the project in

which the Industrial Plot was allotted to the appellant.

After 5 years of allotment of the Industrial Plot, the appellant received a
letter from the respondent, bearing no. GNIDA/2013/24 dated 22.01.2013,
asking the appellant to submit 16 documents (checklist) for the purpose of
execution of Lease Deed along with deposit of additional amount for
enhancement of Industrial Plot size from 2000 sq. meters to 2156 sq.
meters, within 60 days. The respondent also changed the shape of the plot
from rectangular to trapezium. In fact the respondent used the wasteland
of the project to enhance the size of the plot of the appellant, which is of no
use to the appellant. The respondent has raised an additional demand of

Rs.4,91,000/- for the wasteland of the project.

Being aggrieved by the respondent’s constant failure to fulfill its

responsibilities, the appellant raised certain objections to the letter dated
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22.01.2013 that (i) infrastructure as promised was not developed in
Ecotech-XI, (i1) Industrial Plots were not demarcated, and (ii1) farming was
still going on in Ecotech-XI. Thus, under these circumstances, even after
a lapse of more than 5 years of allotment, operation for an Industrial Unit
was not possible. The appellant also requested the respondent to clarify a
time period within which the Industrial Plot would be physically handed

over with all the basic developments.

The appellant paid an amount of Rs.4,05,600/- to the respondent towards
the cost of increased area of the Industrial Plot. Along with the payment,
the appellant also sent a letter dated 22.03.2013 to the respondent
submitting the documents required as per the Checklist, affidavit,

photographs and verified signature by the Bank.

It had been over 9 years since the Industrial Unit had been allotted to the
Appellant. There was not even an iota of development of the amenities and
facilities over these 9 years. Keeping the same in mind the Respondent
released an Office Order bearing ref no. 2016/7477 dated 28.03.2016. As
per the Office Order, the Respondent decided to set up a policy wherein an
arrangement had been made for declaring 01.04.2011 to 31.03.2016 as

Zero Period on the following grounds:

1. Due to the reason that the Allottees were not able to get the
possession of the Industrial Plot from the Respondent/Promoter for

any appropriate reason.

il. Due to encroachment on allotted Industrial Plot it may not be

possible to do the construction activity.

1. Due to the Decree being passed by the Hon'ble Court of Allahabad,
the process of Allotment/Lease Deed execution/ Possession was
stopped and hence the construction process was put on hold and the

remaining construction work could not be proceeded further.

In the Office Order it was also admitted by the Respondent that the
allottees of the industrial plots in Sector Ecotech-XI were not given

the physical and vacant possession of the allotted industrial plots in
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the year 2008. Keeping this in mind the payment plan had been re-
scheduled.

After numerous follow ups and enquires, the ACEO with their team
members invited all the Allottees for a joint meeting on 24.03.2017
wherein the grievances of the Allottees were addressed. It is submitted that
the Appellant had specifically mentioned that even after the lapse of 9
years of the allotment there was no development in Ecotech XI, also the
Industrial Plot was not demarcated and there was no road connectivity, no
electricity, no security, no transportation availability and many other things
which were promised through the brochure, whereupon the ACEO
admitted the fact that there was no development on the Industrial Plot and
announced that from 2011 to 2016, would be considered as a Zero Period.

However, the period prior to that i.e. 2008-2011 was completely ignored.

The Respondent was obligated to provide the benefits of the Zero Period as
per its own proposal, however, till date the Appellant has not received any
re-schedule payment details nor have any concessions been granted for the

said Zero Period to the Appellant.

While the Respondent clearly admitted and declared a Zero Period from
2011 to 2016, they completely ignored the fact that the Industrial Plot was
to be handed over at the time of Allotment i.e. on 07.01.2008 and
continued to charge arbitrarily the interest and threaten to impose

additional delay penalty etc.

The actual cost of the Industrial Plot allotted to the Appellant was Rs.
63,00,000/. Against the actual cost, from 2007 till 2013, the Appellant has
already deposited an amount of Rs.63,43,485/- with the Respondent.

As per the Project Report submitted by the Appellant to the Respondent,
the total cost of the Industrial Unit was worked out to be Rs.1,41,75,100/-.

The various sources of fund for the same were as follows:
1. Appellant's own Equity : Rs. 51,75,100/-

ii. Long Term Loans from Banks

and Financial Institutions : Rs. 50,00,000/-
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iii.  Deferred Payment to the Respondent : Rs. 40,00,000/-

The Appellant undertook to infuse Rs. Rs. 51,75,100/- from his own fund
and till date has already paid a sum of Rs.63,43,485/. Therefore, the
Appellant has already exhausted his saving and has no further financial

capacity to meet the unwarranted demands of the Respondent.

4.22 The Appellant received a letter from the Respondent/Promoter bearing ref.

4.23
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714 dated 27.06.2013 and was in utter shock to see that the
Respondent/Promoter had again raised a demand of additional payment at
the rate of Rs. 550/- per sqm. amounting to Rs. 11,00,000/. This demand
was raised referring the Order dated 21.10.2011 of Hon'ble Allahabad
High Court, passed in Writ Petition No. 37443/2011 filed by the farmers
for cancellation of land acquisition. The Respondent asked the Appellant to
deposit the said amount in 4 instalments and the failure of which would

attract a penalty at the rate of 15% interest.

Subsequently it came to the knowledge of the Appellant that there is a
huge difference in the additional compensation paid to farmers and the
additional demand raised by the Respondent on all the Allottees of Ecotech

XI for the same.

The Respondent/Promoter on 04.09.2017, through a notice bearing
n0.2017/1738, demanded to deposit Rs. 39,41,831/- towards instalment
money from the Appellant. Through the notice the Respondent, using its
monopolistic and dominant authority, informed the Appellant that the
entire amount of money deposited till that date by the Appellant will be
forfeited if the amount demanded by the Respondent was not paid. It is to
be noted that such arbitrary demand was made even though the Appellant
had paid the total cost of the Industrial Plot in its entirety to the
Respondent in 2013 itself and even when the Respondent had failed to
perform their obligation of providing a developed plot to the Appellant.

Further, the period from 01.04.2011 to 31.03.2016 was declared as a Zero
Period due to delay on the part of the Respondent, however, the
Respondent continued to charge interest for the said period and again

failed to abide by the promise made to the Allottees.
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The farmers are still cultivating the land and have not handed over
possession. Ignoring all these facts and circumstances, being an agency of
the State and using its monopolistic authority, the Respondent started
demanding execution of the Lease Deed for a piece of land which is barren

till date, through various letters and Office Orders.

Despite various objections and failure on the part of Respondent,
Respondent continued to insist on execution of the Lease Deed.
Irrespective of the non- development of the land, an invitation of the
execution of the Lease Deed was given to the Appellant. Execution of the
Lease Deed is merely giving paper possession of the Industrial Plot and is

meaningless unless the developed Industrial Plot is actually handed over.

The Promoter again sent a letter dated 30.10.2017 on the basis of Office
Order No. 2017/1914, which was received by the Appellant on 11.11.2017.
In the letter, it was stated that as per the decision of the Authority, the
Allottees who have not yet got executed the Lease Deed a last opportunity
is provided to get the Lease Deed executed subject to deposit of Late Fee
(penalty). The Allottees have to execute the Lease deed latest by
15.11.2017, along with late fee. Further, the Respondent threatened the
Appellant with dire consequences of cancellation of the allotment in the
event of failure of getting executed the Lease Deed. It was impossible for
the Appellant to execute the lease deed within such a short time span as the
Appellant had to deposit a huge amount of money as had been raised by
the Respondent.

The Respondent again issued another Office Order bearing ref:2017/62945
dated 28.11.2017. This Office Order again accepted that the development
work of Ecotec XI could not be done timely at the one hand and on another
hand announced the withdrawal of the earlier Office Order bearing No.
2016/7477 dated 28.03.2016 providing relief of Zero period w.e.f.
01.04.2011 to 31.03.2016 and decided to give relief to Allottees on case-
to- case basis under this Order. It is pertinent to note that while the
Respondent is accepting themselves that the development work of
Ecotech-XI could not be done that means that they are accepting that the

development work of entire Ecotech-XI could not be done while in this
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Office Order they are now saying that they will give this relief on a case-
to-case basis. This office order also provides for postponement of a late fee
(penalty) on the execution of lease deed till 31.01.2018 on the condition
that the Allottee shall construct and make functional the Industrial unit
within two years of such execution of the lease deed to avail exemption of
Late Fee (penalty). In case, if they failed to make the Industrial Unit
operational within two years, then the aforesaid delay penalty would be
charged with compound interest from them. Further, the date of execution
of the lease deed was allowed only after paying all pending instalments +
additional farmers' compensation with compound and penal interest

without giving the relief of zero period from 01.04.2011 to 31.03.2016.

In terms of the Office Order dated 28.11.2017, letter bearing no.
Industry/217 dated 01.12.2017 was issued to the Appellant by the
Respondent, wherein it was mentioned that due to the non-development of
the industrial land and in the interest of the industrial development along
with the interest of the entrepreneurs, as per GNIDA 110th Board Meeting
the last date of the execution of the lease deed is revised and that has been
extended till 31.01.2018, failing which delay penalty shall be charged with

interest thereupon.

The Appellant replied the letter no. 217 dated 01.12.2017 of the
Respondent vide his letter dated 23.01.2018 and pointed the various
deficiencies on the part of the Respondent. However, the Respondent did
not bother to reply the same till date.

Another Office order dated 13.07.2018 bearing ref: 2018/2914 was issued
whereby the Respondent declared that due to the blockage of approach
road to the Ecotech XI and considering the atrocities and practical
problems the allottees of Ecotech-XI are facing, the Respondent has
decided to charge simple interest instead of compound interest till
30.04.2018 on the balance instalments and additional demands. In terms of
this Office order, a Letter bearing no. Industry/2018/649 dated 24.07.2018
was received by the Appellant wherein it was stated that if the Lease Deed
is executed by 30.09.2018, then such Allottees shall be eligible for a

waiver of a late fee (penalty) of late execution of Lease Deed, provided the
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project of the Allottee is functional/operational within 2 years. It also
stated that if the Appellant failed to start and make operational/functional
the proposed Industrial Unit within the 2 years period, the relief of
providing simple interest will automatically get cancelled and the

Respondent will recover the penal interest from the Appellant.

As per the Office Order No. 2018/2911 dated 13.07.2018 the Respondent
had declared that earlier as per policy of the Respondent, the time period
for completion of construction of Industrial Unit was fixed as 18 months
from the date of execution of Lease Deed which they felt was insufficient
and accordingly they had declared the revision of time period of
construction of factory building of 2000 sq. mtr. to 10,000 sq. mtr. (under
which the Appellant falls) as 36 months.

The Appellant represented his grievances to the Respondent vide his letter
dated 29.10.2018 pointing out all the deficiencies on the part of the
Respondent and the difficulties the Appellant facing due to the default of
the Respondent but the Respondent never bothered to reply to the same.

The Respondent came out with another office order dated 28.12.2018
bearing ref. no. 2018/5888 wherein the Respondent extended the time
period up to 31.03.2019 for the purpose of execution of their Lease Deed.
If the Lease Deed was executed by the aforesaid date then the late fees
levied upon the Allottees, up to the execution of the Lease Deed would be
waived subject to the undertaking that they would make their industry
constructed and functional within the period of two years otherwise the
Late Fee (penalty) will be recovered with interest thereupon by the

Respondent.

In its endeavor to entice the Appellant into execution of the Lease Deeds
without the due facilities and amenities, the Respondent sent another letter
bearing no. 2019/31 dated 20.09.2019 to the Appellant, wherein it was
mentioned that the additional premium amount to be paid by the Appellant
has been recalculated and now the Appellant is required to deposit a sum
of Rs. 16,72,177/-till 30.09.2019 (over and above the other dues as per the
Respondent) otherwise a further interest will be payable by the Appellant.
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4.37 In reply to the letter dated 01.12.2017, a letter dated 23.01.2018 was sent
to the Respondent highlighting that:

*  the whole sector was still an agricultural land,

*  there is contradiction of assurance of the then ACEO in the meeting
held on 24.03.2017 to give further relief over and above the Zero Period
of five years as per Office Order no. 2016/7477 whereas the said order

is being now being suspended.

*  the land mafias are stealing the soil, there is no water supply, no

electricity, no transportation, no functional sewage and no security,

*  the Respondent transferred few allottees in the year 2016/2017 in some
other developed sector on the ground of non-development without

giving the equal opportunity to the Appellant

* as promised by the Respondent at the time of allotment, for providing
with world class infrastructure, there is nothing in the said project

Ecotech-XI of the Respondent

*  the Appellant also pointed out that out of the total cost of plot of Rs. 63
lakh, he already had paid a sum of Rs.63.43 lakh which was a very hard
earned money of the Appellant and even after the lapse of more than 10
years the said Industrial plot is not in a condition where an Industrial

Unit can be set-up,

*  The Appellant also pointed out that he is very much interested to get the
Lease Deed executed and set-up the proposed Industrial Unit but the
Respondent should provide at least the minimum basic infrastructure to

enable the Appellant to set-up his proposed Industrial Unit.

*  The Appellant also requested the Respondent to drop the proceedings of
the said letter no. Industry/217.

*  The Appellant also requested the Respondent to consider the ZERO
PERIOD from the date of allotment till the actual physical possession is

handed over.
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*  The Appellant also requested the Respondent to compensate the
financial losses suffered by him due to failure on the part of the

Respondent in handing over the physical possession of the plot.

4.38 The Appellant sent another grievance Letter dated 29.10.2018 to the
Respondent wherein the Appellant clearly put forth the following

grievances:

*  The Respondent was to hand over possession of the Industrial Plot with
all the infrastructural developments to the Appellant but till date the

developed Industrial Plot has not been handed over.

*  The Respondent, on various occasions, has admitted that development
work could not be performed at Ecotech-XI and as a result not even a

single Industrial Unit can be set up.

*  Even after admitting that default was on the part of the Respondent, the
Respondent continued to raise demands and threatened the Allottees

with cancellation of the allotment and forfeiture of amount paid.

However, the Respondent did not respond to the letter nor resolved the

grievances of the Appellant till date.

4.39 The Office Order dated 13.07.2018 stated that in Ecotech XI:

(1) Total Plots in Ecotech XI 281
(i1) Total Plot Allotted in 2008 179
(iii) Total Plot Allotted in 2018 5
(iv) No. of Units/Industries working NIL.

This means that not even one Allottee of Ecotech-XI was in a position to

construct and establish his Unit due to no development by the Respondent.
4.40 Further, in the same Office Order it is clearly admitted that;

1)  the approach road to reach Ecotech XI has obstacles due to work in
progress of IITGNL and DMIC (Intergrated Industrial Township
Greater Noida Limited- Delhi Mumbai Industrial Corridor) and was

expected that the work of the approach road will be completed by
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JUNE 2018. Thus, the main approach road (via which the Industrial
Plots is accessible) was not ready till JUNE 2018 and

i1) the relief has been provided due to non- development of the promised

infrastructural work by the Respondent

It was impossible for the Appellant to set-up the Industrial Unit without
any basic services/facilities in the allotted Industrial Plot. Apart from the

facilities, the plot of the Appellant was also not demarcated.

Even though it is gross failure on the part of the Respondent to fulfil its
obligations, the Respondent continues to cause irreparable losses to the
Appellant by charging lease-rent, interest, imposing penalty etc. and

compelling the Appellant to pay the same.

Uttar Pradesh Industrial Area Development (Amendment) Ordinance,
2020, was promulgated on 28.07.2020 wherein it was mentioned that any
land, after handing over of possession, if not utilized for the purpose of its
allotment, then the lease deed shall be cancelled, and the land shall vest

with the Authority. As per the said Ordinance:

"Where any land so allotted is not utilized for the purpose for which it
was allotted within the period of five years from the date of
possession or within the period fixed for such installation in the
conditions of allotment, whichever is longer, the lease deed will
stand cancelled and the land shall vest with the Authority provided
further where the aforesaid period has already lapsed before the
commencement of this Ordinance, the Authority shall give a notice
to the Allottee to use the land, then the allotment and lease deed

shall stand automatically cancelled."”

There is a fear in the mind of the Appellant that the Respondent may use
its dominant force under this Ordinance to cancel the Allotment of the
Industrial Unit of the Appellant. Though till date possession has not been
handed over by the Respondent to the Appellant, still the Respondent may

use its monopolistic authority to the disadvantage of the Appellant.

Despite the Respondent having failed to deliver the possession of the

Industrial Unit to the Appellant and other Allottees of Ecotech-XI for the
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last 13 years, it continued to invite applications for fresh allotment through
advertisements in national/regional dailies. On 09.10.2020, the Respondent
published an advertisement in the newspaper NBT, inviting Applications
for fresh allotment of Industrial Plot in Ecotech XI and in other sectors of

Ecotech Green Pastures.

Discrimination against the old allottees of the Project is very evident from
the new Brochure floated by the Respondent for inviting new applications.
This time the Respondent/Promoter have clearly given the choice of
Industrial Plot which an intending buyer may opt after verifying the actual
condition of the plot. Such options were never provided to the Appellant.
Besides this in the Brochure they have clearly mentioned that the
Possession will be given on 30% payment and balance amount can be paid
in half yearly instalments. It is pertinent to note that this is a usual policy
of the Respondent/Promoter to give physical possession of the plot after
issuance of Allotment Letter and consecutively the receipt of 30% of the
cost of the plot. Thus, the new applicants can clearly review the status of
development of the Industrial Plots and then apply to the Industrial Plot of
their choice. If the Appellant would have been bestowed with such an
opportunity, then the Appellant would not have been in this situation even
after 13 years and the proposed Industrial Unit of the Appellant would
have been functional, earning revenue and the Appellant wouldn't be

financially burdened.

4.47 Various allottees of Ecotech-XI had filed Right to Information (hereinafter

referred to as RTI") inquiring about the status of development of the
infrastructural facilities and amenities of the sector Ecotech-XI. From these
RTIs the allottees have observed that the development of the amenities and
facilities are still not in place. Some of the amenities and facilities are
under construction and work is in progress, whereas, some amenities like
power- there exist no electric substation, no wires and bulbs on electric
poles. These RTIs are of 2016 onwards. Thus, it is evident that till recent
times there was no infrastructural facilities of any sort, let alone any
infrastructure in 2008, when the physical possession was to be actually

handed over to the Appellant.
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Aggrieved by the actions of the respondent the appellant approached the
Regulatory Authority by filing Complaint No. NCR144/04/73701/2021
praying for delivery of possession and interest for delay period. The said
complaint was rejected by the Regulatory Authority vide impugned order
dated 27.04.2022.

During pendency of the said complaint before the Regulatory Authority,
the appellant received a Defaulter Notice dated 13.04.2021 sent by the
Respondent in the month of August 2021. Vide the said defaulter notice
dated 13.04.2021 the Respondent directed the Appellant to pay
Rs.52,51,204/- (Rupees Fifty-Two Lakhs Fifty-One Thousand Two
Hundred and Four Only) against the premium of the industrial plot and
Rs.21,90,588/- (Rupees Twenty-One Lakhs Ninety Thousand and Five
Hundred Eighty-Eight Only).

The appellant has challenged the impugned order dated 27.03.2019 passed
by the Regulatory Authority, on the following grounds:-

(A) Because the Regulatory Authority failed to appreciate the fact that
industrial plots fall within the purview of the Act 2016.

(B) Because the Regulatory Authority failed to consider the fact that
Greater Noida Industrial Authority is a development authority and

promoter.

(C) Because the Regulatory Authority failed to appreciate that it has no
jurisdiction to go beyond the provisions of the statute and interpret the

statute.

(D) Because the Regulatory Authority should have followed the plain and

literal rule of interpretation.

(E) Because the Regulatory Authority failed to apply the rules of ejusdem

generis.

(F) Because the Regulatory Authority failed to consider the
judgments/views of other RERA Tribunals and Authorities.

(G) Because the Regulatory Authority failed to appreciate the arguments
put forth by the appellant and further that no objection with respect to
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the plot being an industrial unit was raised by the respondent during

the arguments.
The appellant has prayed for the following reliefs:--

(a) To set aside the impugned order dated 27.04.2022 passed by the
Regulatory Authority in Complaint No. NCR144/04/73701/2021
(Arbind Kumar Bajaj Vs. Greater Noida Industrial Development
Authority).

(b) To decide the jurisdiction with respect to industrial plots being within

the scope and ambit of the RERA Act 2016.
(¢) To grant the relief as sought in the complaint.

(d) To pass such directions, as may be deemed fit, towards giving effect

to any one or more of the above sought reliefs.

The respondent filed its objections to the grounds of appeal and submitted

that :

7.1 The Appeal filed by the Appellant is liable to be dismissed as it is vague,

7.2

7.3

7.4

unreasonable, based on false and misleading facts.

Any complaint with respect to the industrial plot is not maintainable under

the provisions of RERA Act 2016.

The plot allotted to the appellant is an industrial plot, for which the
Appellant  filed a  complaint bearing complaint number-
NCR144/04/73701/2021 before the Regulatory Authority on which the
Regulatory Authority has passed an order dated 27.04.2022 on merits

justifying all the facts and circumstances.

After completing all the formalities and succeeding in the selection criteria,
the appellant was allotted an industrial plot no-57 area-2000 sq. mtr. in
Sector- Ecotech-11, Greater Noida for the lease period of 90 years to set up
an industry and allotment letter was sent on 07.01.2008. Pursuant, to the
allotment, a checklist was issued from the Respondent dated 22.01.2013
for the execution of the lease deed. Further, it was conveyed to the
Appellant that the lease deed has to be executed within 60 days from the

date of issue of the above letter.



20

7.5 The Regulatory Authority has rightly appreciated the facts and
circumstances of the present case and has opined that under the provisions

of the RERA Act, 2016, the industrial plots are not covered.

7.6 The objective and provisions of the RERA Act is only to protect the interest
of consumers in real estate sector and not for the industrial sector. The real
estate sector and the industrial sector are different altogether in all aspects.
In the present case, the appellant was allotted an industrial plot to establish
the industry in an industrial sector marked as Ecotech-11 which is not a
residential plot. The plot in question is to be used to set up a paper industry
by the Appellant. The intent of the legislature clearly specify that the
provisions of the RERA Act is only for the consumers of the Real Estate

Sector.

7.7 Although the term ongoing project is not defined under the Act, but is
defined under Section 2(h) of UP Real Estate (Regulation & Development)
Rules, 2018. Section 2(h) of the Rules, 2018 states that:

2(h) ongoing project" means a project where development is going on
and for which completion certificate has not been issued but excludes
such projects which fulfill any of the following criteria on the date of

notification of these rules:

(i) where services have been handed over to the Local Authority for

maintenance.

(ii) where common areas and facilities have been handed over to the

Association for the Residents' Welfare Association for maintenance.

(iii) where all development work have been completed and sale/lease
deeds of sixty percent of the apartment/houses/plots have been

executed.

(iv) where all development works have been completed and application
has been filed with the competent authority for issue of completion

certificate.
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7.8 That the respective Industrial Area was created after acquiring the lands

7.9

7.10

7.11

from vested land of the State and from the farmers as per the pre-approved
master plan to develop the residential/industrial sector in the Greater Noida
which is given on a lease to the respective lessees. Since the Act 2016
itself does not cover the industrial plot under the definition of "apartment"
and "building" as defined in Section 2(e) and 2(j) respectively, the

provisions of the Act will not apply to the plot in question.

The unit allotted to the Appellant is not a commercial space used for doing
any business or trade rather is allotted to set up an industry. In the present
case, the appellant is inclined to set up a paper industry. It is humbly
submitted that the intent of legislature is truly clear with a view of not
incorporating the industrial plot which will defeat the purpose of objective
of the Act. An apartment may be used or intended to be used for any: (1)
residential; or (i1) commercial use. Apparently industrial use is not covered

in the definition of an apartment.

In the present facts and circumstances, the Respondent does not come
under the definition of promoter as defined in Section 2(zk) of the RERA
Act, 2016 to fulfill the obligations as per the scheme brochure for the
industrial plots. The industrial plot is itself not covered under the purview
of the RERA Act, 2016 and the Respondent is not liable to provide the
possession and delay interest under the provisions of the RERA Act, 2016.

The Regulatory Authority has rightly observed and adjudicated that the
industrial plots are not covered under the provisions of the RERA Act,

2016.

A project under the Act 2016 is a real estate development project or
property development project. It is a business process, encompassing
activities that range from the renovation and re-lease of existing buildings
to the purchase of raw land and the sale of developed land or parcels to
others. Real estate developers are the people and companies who
coordinate all of these activities converting ideas from paper to real
property. Real estate development is different from construction process,

although many developers also manage the construction process.
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Developers usually take the greatest risk in the creation or renovation of
real estate and receive the greatest rewards. Typically, developers purchase
a tract of land, determine the marketing of the property, develop the
building program and design, obtain the necessary public approval and

finance, build the structures, and rent out, manage and ultimately sell it.

The reliance placed by the Appellant to the various orders and regulations
of different states and other courts have no relevancy in the present matter
as the facts and circumstances were different altogether and they are of
different States whose decisions are not binding over this Hon'ble Tribunal
having specific jurisdiction to decide the appeal under the provisions of the
RERA Act, 2016 read with UP RERA Rules, 2018. Esy the residential
area/ projects which are developed/constructed directly by Greater Noida
Industrial Development Authority are constructed by the respective
Contractors who qualify through Tender Published and its terms and
Conditions which are published inclined with the Published brochure of

the scheme of the respective residential project.

The Respondent has objected the complaint stating that the Regulatory
Authority has no jurisdiction to adjudicate on the industrial plot. The
Regulatory Authority has rightly placed reliance upon the orders of
Maharashtra RERA in the matter of "Techno Drive Engineer vs Renesense
Indus Infra Pvt. Ltd." and adjudicated that industrial plots are not covered

under the provisions of the RERA Act. 2016.

The appellant filed his reply to the objections of the respondent denying
the averments made by the respondents in the objections and reiterating the
averments made by the appellant in the memo of appeal. The appellant

further submitted that:

The preamble of the Act 2016 very clear, plain and in unambiguous
language states that the Act of 2016 establish the Real Estate Regulatory
Authority for the regulation and promotion of the real estate sector and to
ensure the sale of plot, apartment or building, as the case may be, or sale of
real estate project. Further, the definition of the plot has not been defined
in the Act of 2016. However, the definition of Apartment, Building and
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Real Estate Project has been defined under Section 2(e) of the Act 2016 as

under:--

An “apartment” whether called block, chamber, dwelling unit, flat, office,
showroom, shop, godown, premises, suit, tenement, unit or by any other
name, means a separate and self-contained part of any immovable
property, including one or more 5 rooms or enclosed spaces, located on
one or more floors or any part thereof, in a building or on a plot of land,
used or intended to be used for any residential or commercial use such as
residence, office, shop, showroom or godown or for carrying on any
business, occupation, profession or trade, or for any other type of use

ancillary to the purpose specified;

Further, the term “building” has been defined under section 2 (j) as
“building” includes any structure or erection or part of a structure or
erection which is intended to be used for residential, commercial or for the
purpose of any business, occupation, profession or trade, or for any other

related purposes;

And the term “Real Estate Project” has been defined under section (zn) as
“real estate project” means the development of a building or a building
consisting of apartments, converting an existing building or a part thereof
into apartments, or the development of land into plots or apartments, as the
case may be, for the purpose of selling all or some of the said apartments
or plots or building, as the case may be, and includes the common areas,
the development works, all improvements and structures thereon, and all

easement, rights and appurtenances belonging thereto.

The Act of 2016 does not differentiate the term ‘plot’ into any category. As
such the wisdom of the legislative is to consider all types of plots for the
purpose of regulation and promotion of the real estate sector and to ensure

the sale of plots whether residential, commercial or industrial.

The definition of the term apartment and building as provided under
Section 2(e) and Section 2 (j) respectively of the Act of 2016 does not
exclude the Industrial Sector as well as Industrial plot. On the contrary, the
objective of the Act is very clear, plain and unambiguous that the Act

establishes the Real Estate Regulatory Authority for regulation and
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promotion of the real estate sector and to ensure the sale of plot and in the
entire scheme of the Act along with its objectives has not categorized the
term ‘plot’ into any category which in turn means the Act of 2016 covers

the entire category of the plot for its regulation and promotion.

Heard Ms. Ankita Saikia, learned counsel for the appellant and Sri

Rishindra Vikram Singh, learned counsel for the respondent.

On the basis of pleadings, submissions of learned counsel for the parties
and the impugned order under challenge the only issue required to be

examined is as to whether industrial plots are covered under the provisions

of Act 2016.

(1)  The necessity of promulgation of the Act 2016 arose on account of
the fact that the real estate sector plays a catalytic role in fulfilling the need
and demand for housing and infrastructure in the country. While this
sector has grown significantly in recent years, it has been largely
unregulated, with absence of professionalism and standardization and lack
of adequate consumer protection. Though the Consumer Protection Act,
1986 is available as a forum to the buyers in the real estate market, the
recourse is only curative and is not adequate to address all the concerns of
buyers and promoters in that sector. The lack of standardization has been a
constraint to the healthy and orderly growth of industry. Therefore, the

need for regulating the sector has been emphasized in various forums.

(1))  An Act has been promulgated vide Act No. 16 of 2016 to establish
the Real Estate Regulatory Authority for regulation and promotion of the
real estate sector and to ensure sale of plot, apartment or building, as the
case may be, or sale of real estate project, in an efficient and transparent
manner and to protect the interest of consumers in the real estate sector and
to establish an adjudicating mechanism for speedy dispute redressal and
also to establish the Appellate Tribunal to hear appeals from the decisions,
directions or orders of the Real Estate Regulatory Authority and the
adjudicating officer and for matters connected therewith or incidental

thereto.

In Section 2 various terms have been defined and for examining the instant

1ssue we cull out the relevant definitions in the Act 2016 as under:--
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(e) “apartment” whether called block, chamber, dwelling unit, flat,
office, showroom, shop, godown, premises, suit, tenement, unit or by
any other name, means a separate and self-contained part of any
immovable property, including one or more rooms or enclosed
spaces, located on one or more floors or any part thereof, in a
building or on a plot of land, used or intended to be used for any
residential or commercial use such as residence, office, shop,
showroom or godown or for carrying on any business, occupation,
profession or trade, or for any other type of use ancillary to the

purpose specified;

() “building” includes any structure or erection or part of a structure or
erection which is intended to be used for residential, commercial or
for the purpose of any business, occupation, profession or trade, or

for any other related purposes;

(k) “carpet area” means the net usable floor area of an apartment,
excluding the area covered by the external walls, areas under services
shafts, exclusive balcony or verandah area and exclusive open terrace
area, but includes the area covered by the internal partition walls of

the apartment.

Explanation.— For the purpose of this clause, the expression
“exclusive balcony or verandah area” means the area of the balcony
or verandah, as the case may be, which is appurtenant to the net
usable floor area of an apartment, meant for the exclusive use of the
allottee; and “exclusive open terrace area” means the area of open
terrace which is appurtenant to the net usable floor area of an

apartment, meant for the exclusive use of the allottee;
(13 2
(n) “‘common areas” mean—

(1) the entire land for the real estate project or where the project is
developed in phases and registration under this Act is sought for

a phase, the entire land for that phase;

(i1) the stair cases, lifts, staircase and lift lobbies, fire escapes, and

common entrances and exits of buildings;
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(i11) the common basements, terraces, parks, play areas, open parking

areas and common storage spaces;

(iv) the premises for the lodging of persons employed for the
management of the property including accommodation for watch
and ward staffs or for the lodging of community service

personnel;

(v) installations of central services such as electricity, gas, water and
sanitation, air-conditioning and incinerating, system for water

conservation and renewable energy;

(vi) the water tanks, sumps, motors, fans, compressors, ducts and all

apparatus connected with installations for common use;

(vii) all community and commercial facilities as provided in the real

estate project;

(viii) all other portion of the project necessary or convenient for its

maintenance, safety, etc., and in common use;

(zb) “internal development works” means roads, footpaths, water supply,
sewers, drains, parks, tree planting, street lighting, provision for
community buildings and for treatment and disposal of sewage and
sullage water, solid waste management and disposal, water
conservation, energy management, fire protection and fire safety
requirements, social infrastructure such as education health and other
public amenities or any other work in a project for its benefit, as per

sanctioned plans;

(zh) “planning area” means a planning area or a development area or a
local planning area or a regional development plan area, by whatever
name called, or any other area specified as such by the appropriate
Government or any competent authority and includes any area
designated by the appropriate Government or the competent authority
to be a planning area for future planned development, under the law
relating to Town and Country Planning for the time being in force

and as revised from time to time.
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The real estate typically refers to land and any structures on it, including
residential, commercial, and agricultural properties, while industrial estate
specifically refers to areas zoned and developed for industrial activities,

such as factories, warehouses, and manufacturing plants.

The basic features of an industrial estate include zoning for industrial
activities, areas designated specifically for industrial use, infrastructure
like adequate roads, utilities (water, electricity, etc.), and other essential
services to support industrial operations, convenient access to
transportation networks like highways, railways, and ports for the
movement of goods, buildings and structures suitable for manufacturing,
warehousing, and other industrial activities; compliance with local zoning
laws and regulations governing industrial activities and environmental
standards, basic amenities such as security, waste management, and
sometimes amenities like dining options or recreational facilities for
workers, the physical space or area, including any natural resources or
improvements on the land, legal rights to possess, use, and transfer the
property, which may include surface rights, mineral rights, and air rights,
compliance with zoning regulations, property taxes, and other legal

requirements governing ownership and use of the property.

From the examination of the entire scheme of the Act we do not find even
a single word with respect to industrial plot/estate. The entire Act 2016 i1s

confined to the residential and commercial flat/apartment/plot.

On due examination we do not find any illegality or perversity in the
impugned order dated 27.04.2022 passed by the Regulatory Authority.
None of the grounds mentioned in the memo of appeal are sustainable in
the eye of law. Accordingly the appeal has no force and is hereby

dismissed.

No order as to costs.

Dated: 07" May, 2024
Shakir (Sanjai Khare) (D.K. Arora)



