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          BENCH NO.1 

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 
     AT 
       LUCKNOW. 

    I.A. No. 1260/2020 

Citizen Housing and Development Cooperative Society……….Applicant. 

      In re:  

     Appeal No. 232/2021 

Vinod Kumar       …………………..Appellant. 

      Versus 

Citizen Housing and Development Cooperative Society. …….Respondent. 

      -------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   This review application has been preferred by the respondent (Citizen 

Housing and Development Cooperative Society) under Section 151 read 

with Order XLVII Rule 1 of CPC along with Section 53(4)(2) of the U.P. 

Real Estate (Regulation and Development) Act 2016 seeking review of the 

judgment and order dated 23.03.2022  passed in Appeal No. 232 of 2021 

whereby while allowing the appeal the Tribunal modified the order of the 

Regulatory Authority dated 13.05.2019 passed in Complaint No. 

7201813768 as follows:-- 

   “The respondent is directed to calculate the interest on the basis of 

Clause 14 of the agreement dated 17.11.2014 and after deducting the 

interest already paid the rest of the amount of interest will be paid by 

the respondent to the appellant within 45 days from the date of receipt 

of this order failing which the appellant will be free to approach the 

Regulatory Authority for execution of this order.” 

2.  Heard Sri Anil Kumar Mishra, learned counsel for the appellant and Shri 

Dharamraj N., learned counsel for the respondent. 

3.  Learned counsel for the respondent (applicant in the review application) 

submitted that the applicant/respondent (Housing Society) has already paid 

the entire deposited amount along with 6% interest long back, which was 

admitted by the appellant and the interest rate has been further enhanced by 
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the RERA Court below by 3.45% and the applicant/respondent had already 

agreed to pay the extra interest amount as well.  

3.1  Learned counsel for the applicant/respondent further submitted that the 

respondent has been directed to ascertain the interest on the basis of clause 

14 of Membership Anubandh Patra, even though the member/appellant was 

in default of the preceding paras of the same Membership Anubandh Patra.  

Moreover, the appellant who voluntarily applied for refund does not present 

any cause or grievance pertaining to any delay in the project.  The project is 

governed by the approved DPR from Prayagraj Development Authority and 

the time lines provided in the said statutory approval. 

3.2  It is further submitted by the learned counsel for the applicant/respondent 

that in the recent application moved by the appellant after delivery of 

judgment and order dated 23.03.2022 the appellant claimed 14% interest 

per annum right from day one of membership registration and much after 

every paisa of the amount deposited with the society had been refunded.  

He goes further by misusing the order of the Tribunal to demand interest 

over interest even upto 2022 while the matter was decided long back by 

RERA.  In such manner he is pressurizing the applicant/respondent to 

release 14% interest.  

3.3  Learned counsel for the applicant/respondent further submitted that the 

appellant never raised any allegation towards project or housing society on 

any occasion during the course of membership and refund process which 

was made on simple application of the appellant without submitting any 

supporting documents or original membership agreement or original 

receipts, which is general norm and rule of the society.  

3.4  The appellant moved an application dated 28.03.2022 annexing therewith 

the order passed by the Tribunal and calculation chart of interest on amount 

deposited and claimed 14% per annum interest on entire sum which was 

deposited by him right from the beginning.  If the appellant take Clause 14 

of the said Membership Anubandh Patra, which is not in force, taking  into 

consideration Clause 4(A) of the said Membership Anubandh Patra and 

other relevant facts and circumstances of the case.  As such the project is 

ongoing project with no faults or notice for delay from any competent 

authority.  In such circumstances the question of default is not on the part of 



3 
 
developer Cooperative Housing Society.  Apart from this the other facts and 

circumstances and the Membership Anubandh Patra has to be seen in 

totality. 

3.5  Apart from the memo of appeal or the complaint, the appellant has not 

provided any such document by which he could prove that there was delay 

or default on the part of the respondent.   Even the refund application 

moved by the appellant does not contain any such substance or material to 

justify the refund application. 

3.6  Interest Act 1978 (Act No. 14 of 1978) deals with calculation of interest. As 

per definition clause 2(A) “Court” includes a tribunal and a arbitrator.  

Clause 3 of the said Act provides for power of court to allow interest 

according to which interest at a rate not exceeding the current rate of 

interest (i.e. MCLR+1%).  Section 34 of the Civil Procedure Code 1908 

deals with the amount of interest payable to litigant depending on facts and 

circumstances of each case. 

3.7  The Housing Co-operative Society is governed by Uttar Pradesh Co-

operative Societies Act 1965 read with Rules of 1968 which is special 

enactment and self contained Act.  This special enactment has not been 

repealed by the Real Estate (Regulation and Development) Act 2016. 

3.8  Section 92 of the Real Estate (Regulation and Development) Act 2016 deals 

with repeal clause of other enactment and respective forum.  At present 

only Maharashtra Housing (Regulation and Development) Act 2012 has 

been repealed, as such Uttar Pradesh Cooperative Societies Act 1965 read 

with Rules of 1968 which specially deals with the matters of Co-operative 

Housing Society is still existing.  

3.9  The appellant overlooked the direction issued by the Tribunal and also 

moved application along with calculation of interest on the amount 

deposited insisting the applicant/respondent which leads to new controversy 

and also amounts to contempt.  

4.  The applicant has prayed for review of the judgment and order dated 

23.03.2022 passed in the said appeal and the part of the judgment pertaining 

to rate of payable interest may be reviewed to the extent of MCLR+1%. 
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5.  Learned counsel for the appellant while defending the judgment has argued 

that neither any new and important matter or evidence has been brought, 

which was not in their knowledge or could not be produced by them at the 

time of hearing nor any error on the face of record has been pointed out as 

such the Review Application is beyond the scope of provisions of Order 47 

Rule 1 CPC. It has also been asserted that the grounds raised in the Review 

Application are basically on the merits of the matter. 

6.  Before proceeding further, it would be useful to refer Order 47 Rule 1 of the 

Code of Civil Procedure which deals with the power of review and reads as 

follows:-  

  "Application for review of judgment.-(1) Any person 
considering himself aggrieved –  

  (a) by a decree or order from which an appeal is allowed, but 
from which no appeal has been preferred.  

(b) by a decree or order from which no appeal is allowed, or 

(c) by a decision on a reference from a Court of Small Causes, 
and who, from the discovery of new and important matter or 
evidence which, after the exercise of due diligence was not 
within his knowledge or could not be produced by him at the 
time when the decree was passed or order made, or on account 
of some mistake or error apparent on the face of the record, or 
for any other sufficient reason, desires to obtain a review of the 
decree passed or order made against him,  

 may apply for a review of judgment to the Court which passed 
the decree or made the order.  

(2) A party who is not appealing from a decree or order may 
apply for a review of judgment notwithstanding the pendency of 
an appeal by some other party except where the ground of such 
appeal is common to the applicant and the appellant, or when, 
being respondent, he can present to the Appellate Court the case 
on which he applies for the review.  

Explanation.- The fact that the decision on a question of law on 
which the judgment of the Court is based has been reversed or 
modified by the subsequent decision of a superior Court in any 
other case, shall not be a ground for the review of such 
judgment.”  

7.  The grounds for review enumerated above are specific. The principles for 

interference in exercise of review jurisdiction are well settled. The Court 
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passing the order is entitled to review the order, if any of the grounds 

specified in the aforesaid provision are satisfied.  

8.   In Thungabhadra Industries Ltd. v. Govt. of A.P.AIR 1964 SC 1372, the 

Court while dealing with the scope of review had opined:- "What, however, 

we are now concerned with is whether the statement in the order of 

September 1959 that the case did not involve any substantial question of 

law is an 'error apparent on the face of the record'. The fact that on the 

earlier occasion the Court held on an identical state of facts that a 

substantial question of law arose would not per se be conclusive, for the 

earlier order itself might be erroneous. Similarly, even if the statement was 

wrong, it would not follow that it was an 'error apparent on the face of the 

record', for there is a distinction which is real, though it might not always 

be capable of exposition, between a mere erroneous decision and a decision 

which could be characterised as vitiated by 'error apparent'. A review is by 

no means an appeal in disguise whereby an erroneous decision is reheard 

and corrected, but lies only for patent error.”  

9.   In Parsion Devi v. Sumitri Devi; (1997)8 SCC715, the Court after 

referring to Thungabhadra Industries Ltd. (supra), Meera Bhanja v. 

Nirmala 8 Kumari Choudhury; (1995) 1 SCC 170 and Aribam Tuleshwar 

Sharma v. Aribam Pishak Sharma; (1979) 4 SCC 389, held as under:-  

  "Under Order 47 Rule 1 CPC a judgment may be open to review 

inter alia if there is a mistake or an error apparent on the face of 

the record. An error which is not self-evident and has to be 

detected by a process of reasoning, can hardly be said to be an 

error apparent on the face of the record justifying the court to 

exercise its power of review under Order 47 Rule 1 CPC. In 

exercise of the jurisdiction under Order 47 Rule 1 CPC it is not 

permissible for an erroneous decision to be "reheard and 

corrected". A review petition, it must be remembered has a 

limited purpose and cannot be allowed to be "an appeal in 

disguise".  

  The aforesaid authorities clearly spell out the nature, scope and ambit of 

power to be exercised. The error has to be self-evident and is not to be 
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found out by a process of reasoning. We have adverted to the aforesaid 

aspects only to highlight the nature of review proceedings.  

10   In the case of Kamlesh Verma versus Mayawati and others; (2013) 8 SCC 

320 the Hon’ble Apex Court has summarized the grounds when the review 

will be maintainable or not. Review proceedings are not by way of an 

appeal and have to be strictly confined to the scope and ambit of Order 

XLVII Rule 1 of CPC. In review jurisdiction, mere disagreement with the 

view of the judgment cannot be the ground for invoking the same. As long 

as the point is already dealt with and answered, the parties are not entitled 

to challenge the impugned judgment in the guise that an alternative view is 

possible under the review jurisdiction. Thus, in view of the above, the 

following grounds of review are maintainable as stipulated by the statute:--   

  (A) When the review will be maintainable:-  

  (i) Discovery of new and important matter or evidence which, after the 

exercise of due diligence, was not within knowledge of the petitioner or 

could not be produced by him;  

(ii) Mistake or error apparent on the face of the record;  

(iii) Any other sufficient reason. The words "any other sufficient reason" 

has been interpreted in Chhajju Ram vs. Neki, AIR 1922 PC 112 and 

approved by this Court in Moran Mar Basselios Catholicos vs. Most Rev. 

Mar Poulose Athanasius & Ors., (1955) 1 SCR 520, to mean "a reason 

sufficient on grounds at least analogous to those specified in the rule".  The 

same principles have been reiterated in Union of India vs. Sandur 

Manganese & Iron Ores Ltd. & Ors., JT 2013 (8) SC 275.  

(B) When the review will not be maintainable:-  

(i)  A repetition of old and overruled argument is not enough to reopen 

concluded adjudications.  

(ii)  Minor mistakes of inconsequential import.  

(iii)  Review proceedings cannot be equated with the original hearing of 

the case.  
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(iv)  Review is not maintainable unless the material error, manifest on the 

face of the order, undermines its soundness or results in miscarriage 

of justice.  

(v)  A review is by no means an appeal in disguise whereby an erroneous 

decision is re-heard and corrected but lies only for patent error.  

(vi)  The mere possibility of two views on the subject cannot be a ground 

for review.  

(vii)  The error apparent on the face of the record should not be an error 

which has to be fished out and searched.  

(viii)  The appreciation of evidence on record is fully within the domain of 

the appellate court, it cannot be permitted to be advanced in the 

review petition.  

(ix)  Review is not maintainable when the same relief sought at the time of 

arguing the main matter had been negatived. 

11.  In the present review application repetition of old and overruled arguments 

has been made. No material or patent error, manifest on the face of the 

order, resulting in miscarriage of justice has been pointed out by learned 

counsel for the applicant, rather an attempt is made to set up a new 

case/controversy. 

12.  On the basis of the aforesaid analysis, we find no force in the review 

application and the same is hereby rejected.  

Dated: 12.05.2022 
Shakir      (K.K.Jain)               (D. K. Arora) 


