THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-24/2023

SUNCITY HI-TECH INFRASTRUCTURES PRIVATE LIMITED ... Appellant
Versus

SUMAN TOMARSUMAN TOMAR e Respondent

Counsel for Appellant Counsel for Respondent

HIMANSHU BORA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

None appeared on behalf of respondent.

Order sheet dated 14.03.2023, reveals that while treating the service on respondent
as sufficient, in the interest of justice 10 days’ time was granted to the respondent
for filing objections. While fixing the case today, it was made clear that if no
objection is filed and/or no one appears on behalf of the respondent on the next date
of listing, the matter may proceed ex-parte against the respondent. Registry was
also directed to send a copy of the said order on email ID of the respondent.

As per office report, the copy of the order dated 14.03.2023, was sent to the
respondent through e-mail. Learned counsel for the applicant also submitted that
copy of the order dated 14.03.2023, has already been sent to the respondent on his
registered e-mail ID. As no one is present on behalf of the respondent, we are left
with no option except to proceed against the respondent ex-parte.

Learned counsel for the applicant submitted that on the complaint of the
respondent, vide order dated 01.12.2022 the Regulatory Authority directed opposite
party/appellant to provide possession of the allotted unit to the complainant along
with OC/CC after taking requisite stamp fee by 31.03.2022. The Regulatory
Authority also directed for providing interest from12.10.2017 till receipt of OC/CC
or offer of possession, whichever is later at the rate of MCLR+1% and in case the
appellant failed to provide possession after expiry of 30 days from 31.03.2022, the
appellant was required to refund the money along with interest at the rate
MCLR+1%.

The grievance of the appellant is that the respondent filed an application for refund of
the amount with interest but the Regulatory Authority did not accept the request and
directed for providing possession with delay interest and consequently the direction
has been issued to the Secretary of the Regulatory Authority for taking necessary steps
1.e. issuance of recovery certificate against the appellant.

In sum and substance, the submission of the learned counsel for the appellant is that
the appellant is not in a position to offer the possession of the allotted unit and ready to



refund the amount and also submitted that in the execution proceedings, the
respondent has filed application for refund of money.

We are surprised that if the appellant is ready to refund the amount, then why the
money has not been offered to the respondent as per direction no. 5 of the original
order of the Regulatory Authority vide order dated 01.02.2022 wherein the appellant
was directed that in case possession is not offered within 30 days of 31.03.2022, the
appellant has to refund the amount to the respondent along with interest.

The outcome of the recovery certificate is to recover the cost of unit. If the appellant
was not in a position to provide the possession and the appellant had an intention to
refund the amount along with interest as directed by the Regulatory Authority in the
original order dated 01.02.2022, the appellant ought to have transmitted the money
along with the interest as per direction no.5 of the original order dated 01.02.2022,
instead of rushing to this Tribunal challenging the order passed in the execution
proceeding. Learned counsel for the appellant submits that he will seek instructions
with regard to refund the amount of the respondent as per direction no.(5) of the order
dated 01.02.2022.

Appreciating the request, list this appeal for orders/hearing on 26.05.2023.

(K.K. Jain) (D.K. Arora)

Dated: 21.04.2023
VIJAYKUMAR



