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1. Sri Harish Pandey, learned counsel for applicant/appellant is present and 
presses    his application IA No.1714/2024, dated 16.08.2024 for waiver of 
compliance of Section 43(5) of the Act, 2016. 

 
2. Learned counsel for applicant has submitted that the instant appeal has been 

filed against the Impugned Order dated 08.01.2024 passed by the Learned 
RERA Authority in the complaint No. NCR144/06/95633/2022 in re: 
Subhrakant Sahoo versus M/s Floral Realcon Pvt. Ltd. while adjudicating the 
complaint filed by the Respondent against the Appellant. 

 
2.1  Learned RERA Authority while passing its impugned order dated 08.01.2024 

had also directed the appellant to provide delay interest to the respondent to the 
tune of MCLR+1 for a period starting from 01/02/2020 till issuance of OC/CC 
or offer of possession whichever is later. 

 
2.2  In the instant case the appellant/promoter is not required to make any deposit 

U/s 43(5) of the act since the promoter had already achieved the status of 
Deemed Completion in terms of the notifications issued by the Ld RERA 
Authority and in so far as the OC/CC is concerned, the promoter appellant is 
completely handicapped in terms of the same due to the facts and reasons 
enumerated in paragraphs below. 

 
2.3 The instant project falls within the Sports City being developed by numerous 

builders / promoters and due to certain administrative reasons the project would 
not receive its Completion Certificate until and unless atleast 15% of the 
permissible area earmarked for sports activities and other facilities are 
developed. 

 



2.4   It would also be necessary to state here the appellant company was not vested 
with any responsibility for construction of any portion of sports city 
whatsoever. 

 
2.5   In the Sports City project there are numerous set of promoters who were vested 

with the responsibility to construct and develop certain areas of in lieu of the 
sports and other institutional facilities, which has not been developed till date. 

 
2.6. In the instant case the completion certificate of the appellant company is mainly 

dependent on the development being done by numerous promoters, on account 
of which the appellant is in an entirely handicapped state to procure the 
completion certificate despite of the fact that all the development work in lieu 
of his portion is concerned is already completed way back in the year 2018. 

 
2.7   Despite the aforesaid, the appellant had duly applied for its Part Completion 

vide his application dated 22.11.2018 to the Development Authority, in 
pursuance to which the appellant also submitted all his requisite NOC(s) as is 
required as per the Office order dated 16.09.2019 passed by the Learned RERA 
Authority.  

 
2.8   A bare perusal of the aforesaid Office Order dated 16.09.2019 also reveals that 

the appellant's Offer for Possession dated 30.01.2019 and 20.08.2019 was a 
legal and valid Offer for Possession since the appellant's project had already 
received its title for deemed completion after passing of three months from the 
application for  

       
OC/CC dated 22.09.2018 submitted by the appellant along with all the requisite 
NOC(s) as are required under the aforesaid Office Order dated 16.09,2019. 

 
2.9   It would be pertinent to note that the impugned order dated 08.01.2024 passed 

by the Learned RERA Authority directs the appellant for providing delay 
interest to the respondent from 01.02.2020 till issuance of OC/CC or offer of 
possession whichever is later, whereas in the instant case the said Offer for 
Possession has already been made to the respondent on 30.01.2019 and 
20.08.2019 after duly falling in the category of deemed completion as per the 
Office Order dated 16.09.2019 passed by the Learned RERA Authority.  

 
2.10 That at this juncture, it would be suffice to submit that the appellant in the 

instant case is not liable for the compliance of Section 43(5) of the Act of 2016 
since there is no amount which can be calculated to be deposited by the 
appellant before this Hon'ble Tribunal since the appellant had already sent his 
Offer for Possession dated 30.01.2019 and 20.08.2019 after obtaining the title 



of deemed completion well before the date of 01.02.2020 as prescribed by the 
Order impugned order.  

 
3. Perusal of the record reveals that appellant has assailed the impugned order 

dated 08.01.2024, passed by the learned Presiding Officer, U.P.RERA, Gautam 
Budh Nagar in Complaint No. NCR144/06/95633/2022, by which the learned 
RERA Authority has directed the appellant to provide delay interest to the 
respondent to the tune of MCLR+1% on the deposited amount of 
Rs.38,67,586/- for a period starting from 01.02.2020 till issuance of OC/CC or 
offer of possession whichever is later. 

 
4. The grounds which have been taken for waiver of compliance of Section 43(5) 

of the Act, 2016 are touching the merits of the issues involved in the appeal 
which cannot be analyzed at this preliminary stage of the appeal. It has to be 
decided on merits after hearing all the parties to the appeal at the final stage of 
appeal. 

 
5. The impugned order of learned RERA Authority involves financial liability of 

appellant/builder/promoter. Section 43(5) of Act, 2016 is as follows :-  
 

    “ Section 43 (5) - Any person aggrieved by any direction or decision or 
order made by the Authority or by an adjudicating officer under this Act 
may prefer an appeal before the Appellate Tribunal having jurisdiction 
over the matter: 

 
               Provided that where a promoter files an appeal with the Appellate 

Tribunal, it shall not be entertained, without the promoter first having 
deposited with the Appellate Tribunal at least thirty per cent. of the 
penalty, or such higher percentage as may be determined by the 
Appellate Tribunal, or the total amount to be paid to the allottee 
including interest and compensation imposed on him, if any, or with 
both, as the case may be, before the said appeal is heard. 

 
               Explanation.-  For the purpose of this sub-section "person" shall 

include the association of allottees or any voluntary consumer 
association registered under any law for the time being in force” 

 
6. The provisions of Section 43(5) of the Act, 2016 makes it very clear that 

where a  promoter files an appeal with the Appellate Tribunal, it shall not be 
entertained without the promoter first having deposited with the Appellate 
Tribunal the total amount to be paid to the allottee including interest and 
compensation imposed on him, if any, as the case may be, before the said 
appeal is heard. 



 
7. It is clear that RERA has ordered the appellant to provide delay interest to the 

respondent to the tune of MCLR+1% on the deposited amount of 
Rs.38,67,586/- for a period from 01.02.2020 till issuance of OC/CC or offer 
of possession whichever is later excluding force majeure period. 

 
8. Compliance of Section 43(5) of the Act is necessary before hearing of appeal. 
 
9. Analysis of the above facts and legal position makes it clear that compliance 

of Section 43(5) of the Act is necessary and there is no provision for waiver 
of the compliance of the above Act in the situation mentioned by the 
applicant/appellant. 

 
10. In view of above, the grounds mentioned in the application for waiver of 

compliance of the Section 43(5) of the Act in the situation mentioned by the 
applicant/appellant are not sustainable. 

 
11. Accordingly the application IA No.1714/2024, dated 16.08.2024 for waiver 

of compliance of Section 43(5) of the Act, 2016, filed by the 
applicant/appellant is hereby rejected. 

 
12. Applicant/appellant is directed to make compliance of Section 43(5) of Act, 

2016 within 10 days. Appellant shall also file CA certificate in this regard 
along with compliance. 

 
13. List the appeal for orders on 24.09.2024. 

(Rameshwar Singh)                           (Sanjai Khare) 

Dated: 06.09.2024 
IRFAN 


