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Appeal No. 375/2022

1.Ashwani Kumar Chaudhary

2.Indu Raps. Appellants.
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M/s Gaursons Realtech Pvt. Ltd. ... Respondent.
With
Appeal No. 376/2022

1. Ashish Kumar
2. Ritu Chaudhary. Appellants.
Versus

M/s Gaursons Realtech Pvt. Ltd. ... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

Before we proceed to examine the instant matter/issue, we deem it proper
to place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still
with effect from 27.09.2023. On receipt of the notification dated
28.11.2023 with respect to appointment of Judicial Member, in the larger
interest as well as to resume the judicial functioning of the Tribunal and to
achieve the mandate of Section 44(5) of the Real Estate (Regulation &
Development) Act 2016 read with Regulation 22 and 25 a Bench
consisting of Chairman and Judicial Member was constituted vide order

dated 01.12.2023. The Registry was directed to issue cause list of fresh



appeals and re-schedule the cause list of pending appeals from 27.09.2023
on joining of the Judicial Member. Accordingly an office order dated

02.12.2023 was issued by the Registrar, which reads as under:--
OFFICE ORDER

It is hereby informed to all the concerned that the
Tribunal was working with single Bench consisting of Hon'ble
Chairman and Hon'ble Technical Member after demitting office
by the Hon'ble Judicial Member on 31.12.2022. Hon'ble
Technical Member also demitted office on 26.09.2023 and
Hon'ble Administrative Member being on unauthorized leave
from 30.09.2022 (who finally resigned on 29.10.2023) resulting
the judicial functioning of the Tribunal to tune to standstill with
effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023
has appointed Hon'ble Judicial Member and as such presently,
Hon'ble Chairman and Hon'ble Judicial Member having
judicial back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member
and one Administrative or Technical Member. The Appellate
Tribunal is required to scrutinize judicially the appeals against
the order of Regulatory Authority or Adjudicating Officer. Rule
30 of the Rules 2016 empowers the Appellate Tribunal to call
upon such experts or consultants from the fields of economics,
commerce, accountancy, real estate, competition, construction,
architecture or engineering or from any other discipline as it
deems necessary, to assist the Appellate Tribunal in the conduct
of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and
proceedings of the Appellate Tribunal from being invalid
merely for the reason of any vacancy in, or any defect in the
constitution of the Appellate Tribunal or any defect in the
appointment of a person acting as a Member of the Appellate
Tribunal or any irregularity in the procedure of the Appellate
Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious
disposal of appeals as per mandate of Section 44(5) of the Act
2016 the Bench for hearing of appeals is constituted with
Hon'ble Chairman & Hon'ble Judicial Member for judicial
scrutiny of the appeals and in case any expert
opinion/assistance is required the same will be taken as per



provisions of Rule 30 of the Rules 2016 in appropriate cases or
such cases will be deferred till availability of
Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the Registry is
directed to issue cause list of fresh appeals and re-schedule the
cause list of pending appeals from 27.09.2023 and upload the
same on the website of the Tribunal and also inform all the
parties/legal representatives about the same.

This order is issued with the approval of Hon'ble
Chairman.

The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench is still
continuing on account of non-appointment of Technical and

Administrative Members.
Now we proceed to deal with the instant matter.

Both these appeals have been preferred under Section 44(1) of the Real
Estate (Regulation and Development) Act, 2016 (hereinafter referred to as
‘the Act 2016°) by Sri Ashwani Kumar Chaudhary and Indu Rani
(complainants/appellants in Appeal No.375/2022) and Sri Ashish Kumar
and Ritu Chaudhary (complainants/appellants in Appeal No0.376/2022)
against the composite order dated 22.09.2021 passed by the U. P. Real
Estate Regulatory Authority, Regional Office, Gautam Budh Nagar
(hereinafter referred to as ‘the Regulatory Authority’) in Complaint
Nos.NCR144/03/71102/2021 (Ashwani Kumar Chaudhary Vs. M/s
Gaursons Realtech Pvt. Ltd.) and NCR144/03/71698/2021 (Ashish Kumar
and Ritu Chaudhary Vs. M/s Gaursons Realtech Pvt. Ltd.) whereby the

following directions were issued:--

(1) The promoter is ordered to ensure delivery of possession of units of
the complainants before 30.11.2021 after completing the same as per
the agreement along with OC/CC and execute registry as per rules

after receiving due stamp fee.

(2) The promoter shall ensure payment of delay interest to complainant

Ashwani Kumar Chaudhary on the deposited amount at the rate of



5.1

MCLR+1% from 10.11.2017 till the date of receipt of OC i.e.
10.05.2019 and to complainants Ashish Kumar and Ritu Chaudhary
from 25.12.2017 till the date of receipt of OC i.e. 10.05.2019. In both
the cases the amount of interest shall be adjusted towards the amount
of final payment. If the amount of interest exceeds the amount due,

the excess amount shall be returned to the complainants.

(3) As per Section 2(za)(i) of the Act 2016 if any rate of interest has been
charged by the promoter for default of the allottee, after promulgation
of the Act 2016, then the same rate if interest will be paid to the
allottee for default of the promoter. Thus interest at the rate of
MCLR+1% will be payable by the complainants on delayed payment.
If higher rate has been charged from the allottee for the delayed
payment, after promulgation of the Act 2016, then the same rate of
interest shall be calculated for the delay period.

Since the facts and issues in both the appeals are common, therefore, they
were heard together and are being disposed by a composite judgment. For
the sake of convenience we take Appeal No. 375/2022 (Ashwani Kumar
Chaudhary and Indu Rani Vs. M/s Gaursons Realtech Pvt. Ltd.) as lead

case.

The facts of the lead case, as culled out from the memo of appeal, are that
Ashwani Kumar Chaudhary and Indu Rani Appellants had booked a Unit
No. D-1531 on 14th Floor in the Group Housing Project named 16™ Park
View, situated at Township Gaur Yamuna City, (Pocket-3) Mirzapur site
(LFD-3), Sector-19, Jaypee Sports City East, YEIDA, Greater Noida
Gautam Budh Nagar (U.P.) on 8.8.2013 by paying the booking amount of
Rs.2,50,000/- vide Application No-BKGY I 6/00194/13- 14 (Customer ID-
128001941314). 3.

Thereafter letter of allotment was issued to the Appellants on 11.8.2014.
The period of delivery of flat is blank in the Allotment letter, which is

quoted here under for ready reference:

"The construction is likely to be completed on ---- + one

quarter i.e. three months fit-out period."



5.2 However, the Appellants were verbally assured by Promoter/respondent
that delivery of the unit would be made within 42 months from the date of
booking and this assertion is established from the fact that the Appellants
had repeatedly asserted this fact vide emails/letters dated 15.6.2019,
1.7.2019, and 15/16.3.2020 which has never been controverted by the
respondents at any stage till date. The contents of letter dated 15.3.2020
attached to email dated 16.3.2020 are quoted as under:

"3. In continuation to our letter dated 15th June 2019 read
with subsequent letter dated 01" July 2019, both of which
have been sent to you vide email, it is to bring to your kind
notice that our booked unit No. D-1531 on 14th Floor in your
Project 16"  Park view Gaur Yamuna City, (Pocket-3)
Mirzapur site (LFD-3). Sector19, YEIDA Greater Noida (UP)
was assured/agreed by you for delivery within 42 months after
booking. The Unit was booked on 08" August 2013 (in terms
of your latest demand letter) and 42 months expired on 07"
Feb. 2017. Accordingly, the above referred offer for
possession that too of incomplete unit (reasons cited by us in
our letter dated 15" June 2019) has been delayed by almost

36 months."”

5.3 This fact also stands corroborated by the status of construction and the
construction linked payments of the two separate units i.e. in the case of
the Appellants the 9" instalment on completion of the 22" floor roof slab
was demanded on 25.5.2016 whereas in the case of other unit the 9™
instalment was demanded on 1.6.2018 i.e. after completion of 22" floor
roof slab. Thus, there is a clear gap of 24 months vis-a-vis the construction

of the 2 units.

5.4 The date of booking admittedly is 08.08.2013. Thus, as per the
assurance/agreement the Promoter/respondent had to give possession of
fully constructed unit with final touching latest by 7.8.2016 in terms of the
judgment in the case of Civil Appeal No. 3533-3534/2017 M/s Fortune
Infrastructures &Ors Vs Trevor Delima &Ors so as to avoid statutory as

well contractual liabilities of interest, penalties etc. The respondents cannot



claim any benefit of the erroneous mention of the date of possession as 07"

Feb. 2017 in the complaint.

5.5 As per the 'construction linked plan' attached as Annexure to the Allotment
letter, 95% of the flat cost was to be paid during construction and the rest
5% was payable at the time of 'possession’. The Appellants had paid the
entire amount due i.e. 95% of the cost of the unit as per the prescribed
schedule by 15™ June 2016 as per the payment plan forming part of
allotment letter. The Appellants had paid a total of Rs.28,05,484/-
(including benefits of GST passed on by the Promoter) to the
Promoter/respondent towards 95% of the total cost of flat which as per

agreement was Rs.28,51,500/- + taxes.

5.6 The promoter failed to complete the Unit and consequently could not
deliver the possession of the unit within the stipulated time i.e. on or before
7.08.2016. The Promoter/respondent sent an "Offer for possession" on
10.5.2019, asking the Appellants to clear all dues in respect of the allotted
Apartment as per attached Demand Sheet and to obtain the No Dues
Certificate from their Office. It was alleged vide this letter that Apartment
No. D-1531 on 14" Floor, had been completed and that they had received
the completion certificate vide Letter No. Y.E.A/ Niyojan/ 88061/ 2019
dated 10/05/2019. It was also stated in this letter that after execution of the
registry, the final touch will be given to the apartment, which will take at
least 45-60 days for an individual Apartment. The Demand Sheet enclosed
with this "Offer for possession" clearly admitted that total amount due
from the Appellants till then 1.e. 95% of the unit cost had already been paid
by the Appellants to the Promoter/respondent. The said Demand Letter was
for a total amount of Rs.1,96,216/- which included last and final instalment
of Rs.1,59,685/- (being 5% to be payable at the time of possession in terms
of allotment letter), one-time IFMS of Rs.27,875/- and interest amounting
Rs.14,356/- which if calculated, is at the rate of 12 % p.a. The said
demand letter categorically states that the interest @12% p.a. will be

charged.

5.7 The Promoter/respondent miserably failed to complete the construction and

give possession to the Appellants by 07.08.2016, and instead issued an



"Offer for possession” on 10.5.2019 which was also prematurely sent for
the reason the unit was not ready as on that date. In-fact when the
Appellants had visited the site on 02™ June 2019 to inspect the unit, the
lifts were not operational/functional. The Appellants vide their e-mail
dated 20™ June 2019 brought the said fact to the notice of the
Promoter/respondent and the same has not been denied by the

Promoter/respondent till date.

5.8 By the "Offer for possession" the Promoter/respondent had maliciously

demanded the balance 5% from the Appellants despite knowing that the
said 5% was payable, in terms of letter of allotment dated 11th August
2014, only at the time of final possession and not at the time of "Offer for

possession".

5.9 As per Proviso to Section 18 of the Act 2016 read with Rule 16 of U.P.

5.10

5.11

RERA Rules, 2016, the Appellants are entitled to interest on the amount
paid by them to the Promoter/respondent towards cost of construction for
every month's delay from the agreed date till handing over of the
possession at the prescribed rate within a period of 45 days from the date
on which such interest becomes due. Section 2(za) of the RERA, 2016
prescribes that the rate of interest payable to the Appellants has to be at par
with the rate payable by the Appellants. Reliance is also placed on Clause
3 of Office Order dated 19.6.2018 issued under U.P. RERA which also
prescribes that the interest rate prescribed in the Agreement for delayed

payments to the promoter has to be same as recovered from the Allottees.

As per Clause 13 of Allotment letter interest @ 12 % per annum is
payable from the very first day of default. Thus, in terms of Clause 2(za)
the Appellants are entitled to get interest @ 12% p.a. for every month's
delay. In other words, the interest becomes due at the end of every month
of delay in handing over the possession and as per Rule 16 of UP RERA,
2016 the same is payable within 45 days from the date it had become due.

Vide Clause 23 of the Allotment letter the promoter is also liable to pay
compensation (@ Rs.5/- per sq. ft. per month for the super built up area of

the apartment for the delayed period.



5.12 In response to the various representations/emails/letters sent by the
Appellants the Promoter/respondent vide emails dated 29.6.2019,
22.7.2019, 5.8.2019 and 18.4.2020, insisted that the Appellants should first
make the payment of balance 5% also as demanded in the Demand Sheet
and then claim the penalty at the time of no dues certificate. There is no

whisper about payment of interest due and payable to the Appellants.

5.13 Instead of settling the account, the Promoter/respondent had issued the
alleged cancellation notice dated 20.1.2021 alleging that the Appellants
had not paid the outstanding dues despite reminders. In these
circumstances the appellants filed complaint No. NCR144/03/71102/2021
before the Regulatory Authority on 17.3.2021 praying inter alia as under:

“Prayers: In the premises mentioned above it is most respectfully
prayed that this Hon’ble Authority may graciously be pleased

fo:

a. quash the cancellation notice dated 20.1.2021 issued by the

Promoter/respondent to the Complainants,

b. quash the demand notice dated 10.5.2019 issued by the

Promoter/respondent to the Complainants,

c. direct the respondents to hand over the ready to move in
possession of the Unit No. D-1531 on 14" Floor in the Group
Housing Project named 16" Park View, situated at Township
Gaur Yamuna City, (Pocket-3) Mirzapur site (LFD-3),
Sectorl9, Jaypee Sports City East, YEIDA Greater Noida
(UP), Gautam Budh Nagar at the original price indicated in
the Allotment letter, to the Complainants immediately, and
execute all the required documents for transferring/

conveying the ownership right in their favour, and

d. direct the Promoter/respondent to pay arrears of interest at
prescribed rate of interest i.e. 12% per annum w.e.f. 7.2.2017
(the agreed dated of possession) on the amount paid by the
Complainants as per the provisions of section 18(1) of the
Real Estate (Regulation and Development) Act, 2016 read



with Section 2(za) and Olffice Order dated 19.6.2018 till date

of possession, which has been calculated by the Complainants

till the date of complaint as Rs.13,98,960/-; (simple interest).

e. direct the Promoter/respondent to pay the arrears of
compensation as prescribed under clause 23 of the Allotment
letter w.ef. 7.2.2017 till the date of physical possession,
which has been calculated by the Complainants till the date of
the present complaint as Rs.2,44,743/-; (simple interest)

f. direct the Promoter/respondent to pay the arrears of additional
interest on the total amount due to the Complainants while

calculating the same compoundable on quarterly basis,

g. direct the Promoter/respondent to adjust the balance 5% due from
the Complainants from the total dues payable by the

Promoter/respondent to the Complainants,

h. Direct the respondents to pay at least a sum of Rs.3.30 Lacs to the

Complainants towards the cost of litigation, and

i. Direct the respondents to produce all the requisite sanction

b

allegedly obtained from the relevant authorities.’

5.14 That after notice was issued in the above complaint, the respondents

5.15

appeared and filed their reply dated 20.4.2021. The appellants filed their
replication to the aforesaid reply on 19.6.2021. During the hearing dated
21.6.2021 before the Regulatory Authority a statement was made by the
respondents that the unit had not been cancelled. The said complaint was
decided by the Regulatory Authority vide impugned order dated

22.09.2021 with the directions as mentioned in para 3 above.

The respondents sent another email dated 17.11.2021 requesting the
appellants to come to their office to complete the necessary action related
to possession stating that in compliance of the order passed by the
Regulatory Authority on issue No.l the work of the flat No. D-1531/16th
Park View is in progress for giving possession till date 30-11-2021 and in
compliance with order on issue No.2, the calculation of late possession fee

has been estimated at Rs 324240/-, which will be adjusted in the final



5.16
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payment amount etc. to be paid by them to the appellants and that after that
if any balance amount is more or less then it will be paid by the parties and
further that the Revised demand would be sent to the appellants soon after
adjusting the above amount in their payment. Again on 23.11.2021 the
respondent sent a revised demand letter dated 22.11.2021 showing
Rs.109956 to the credit of the appellants calculating the interest at the rate
of 8% p.a.

The appellant No.l had visited the respondent’s Corporate-office at
Indirapuram on 26.11.2021 to inform the respondents that they are in the
process of filing an appeal against the impugned order and that without
prejudice to their right to file the said appeal they wanted the details of the
calculations done by the respondents as indicated in the revised demand
letter dated 22.11.2021. The respondent again sent an email on 14.12.2021
asking the appellants to visit the office with certain documents stating that
the unit /flat is ready for key hand-over. That the appellants had visited the
flat on 11.5.2022 and taken the photographs of the site which are annexed

as Annexure A-15 to the memo of appeal.

The appellants have challenged the impugned order dated 22.9.2021
passed by the Regulatory Authority on the following Grounds:--

A. For that the impugned order is erroneous to the limited extent that it
has allowed the period of construction of 3 years w.e.f. date of
allotment i.e. 11.8.2014 relying upon the judgment of the Hon’ble
Supreme Court in the case of M/s Fortune Infrastructures &Ors Vs
Trevor D’lima &Ors Civil Appeal No. 3533-3534/2017. It is
submitted that as per this judgment when there is no delivery period
stipulated in the agreement then a person cannot be made to wait
indefinitely for the possession of the flat allotted and a reasonable
period has to be taken into consideration which in that case was held
to be 3 years. This judgment does not talk of date of commencement
of the said period of 3 years. In the present case though no delivery
period was mentioned in the allotment letter, it was specifically
averred in the complaint that the respondents had verbally agreed that

the period of delivery of possession shall commence w.e.f. the date of
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booking i.e. 8.8.2013. Since this contention had neither been denied
by the respondents either in emails sent in response to the emails of
the appellants nor the same is denied in the reply filed before the
Authority below, the date of commencement of the period had to be
treated as 8.8.2013 instead of 11.8.2014. The impugned order is thus
erroneous to the extent when it holds that the Project was to be
completed within 3 years from 11.8.2014 (the date of issuance of
allotment letter) and not w.e.f. 3 years from 8.8.2013, the date of

booking which was agreed between the parties.

B. For that having held that the project is delayed, the RERA Authority
has erred in law in not granting the statutory benefits to the Appellants
w.e.f. the date the period of 3 years had expired from the date of
booking till the date of possession in a habitable condition. The
respondents were not entitled to deduction of 90 days on account of
construction work being affected due to alleged force majeure events
like stay orders by the Court and other directions issued by the
government/court. A perusal of the said order would establish that the
period during which the flat was to be completed and handed over to
the Appellants had already expired much before the commencement
of the alleged force majeure event. It may be reiterated that as per the
agreement the flat had to be handed over on or before 8.8.2016 and
the 1* alleged order of the Hon’ble NGT restraining the construction
activities is dated 9.11.2017. Even as per the impugned order the
Project had to be completed within 3 years from 11.8.2014 i.e. by
11.8.2017. Thus, the respondents could not be granted the benefit of

force majeure event in either situation.

B-1 Without prejudice to any other contention, reliance is also placed
upon the order of UP RERA Authority in Ajay Rawat v respondent
herein complaint No-ADJ/NCR144/07/56387/2020 wherein the
contention of extension of period has been rejected solely on the
ground that the said action as claimed by the respondent therein was
falling after the stipulated possession date under the agreement. Thus,
the appellants cannot be deprived of interest on the delayed possession

on this ground.
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B-2. It is submitted that the plea of force majeure is even otherwise
misconceived as stay orders/directions issued by the court/government
are not covered under the definition of Force Majeure as defined
under RERA, 2016. It is stated that the expression Force Majeure is
used, only, in section 6 of RERA, 2016. While section 6 deals with
extension of registration of the project granted under Section 5 of
RERA, 2016, section 7 deals with waiver of the fee for extension of
registration of the project. This expression has nothing to do with
grant of interest under section 18 of RERA, 2016. It is stated that the
validity u/s 5(3) of registration which is based on declaration of
promoter u/s 4(2)(1)(C) has nothing to do with the time period
stipulated in the agreement between the parties. Thus, any extension
granted u/s 6 of said registration will not, extend the stipulated date of
possession under the agreement. Reliance is placed upon the
Judgment of Hon'ble Bombay High Court in the case of Neelkamal
Realtors Suburban Pvt. Ltd. and anr. v UOI W P No. 2737 of 2017
(Page No. 866 of Replication before the RERA Authority) wherein
the Hon'ble court has distinguished the date of possession as per
agreement between the parties and validity of registration u/s 5(3) of

RERA, 2016.

B-3. Reliance is also placed upon the ratio of Bombay High Court
judgment in the case of Neelkamal Realtors Suburban Pvt. Ltd.
(supra) (at Paralll Page No. 724 to 727/732-733 of Replication
before RERA Authority). The relevant extract from the said judgment

are quoted here under for ready reference:

“I11. ... Though the learned Advocate General
alternatively submitted that possibly the authority may
consider cases where the project is held-up due to court orders
or injunction and if such situation arise, time consumed in the
litigation be excluded from consideration of period of one year
under Section 6. We find that such a interpretation will
frustrate the object and purpose of the RERA. It is possible that
a tendency would develop to ask for extension for indefinite

period by creating some or the other ground. We are of the
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view that the framers of the RERA did not expect this situation

to arise.”

Thus even for the purpose of extension u/s 6 the orders of the court
staying the construction work are not to be considered. There is no
discretion with the RERA authority to extend the delay as claimed by
the respondent so as to deprive the appellants of their statutory right of
interest u/s 18 of RERA, 2016 read with Rule 7.6 of Agreement for
Sale/Lease Rules, 2018 (ATS Rules, 2018).

Reliance 1s also placed upon the following orders/judgments:

(1) Order No-2789/Tech. Cell/Pr. Ex./2020-21 dated 06th June
2020 read with Office Memorandum No. O-11024123012018-
housing- UDIEFS- 9056405 dated 13th May 2020 of Ministry
of Housing and Urban Affairs, GOI both of which also
acknowledged the fact that Section 6 is only restricted to
"Force Majeure. (Page No. 183/184 of Replication).

(i1)) Ratio of Apex Court in Pioneer Urban Land and
Infrastructure Limited &Anr. v Union of India &Ors. (WP (c)
No-43/2019) (at Para No. 22, Page No. 261/262 of
Replication).

(i11)) Ratio of Apex Court in Forum for People’s Collective
Efforts (FPCE) &Anr. v The State of West Bengal &Anr. (
Writ Petition (C) No. 116 of 2019) (at Para 17 Page No.
471/475 and Para 77 Page No. 550/551 of Replication).

B-4. It is stated that the respondent was at liberty to claim frustration of
contract and return the money to the appellants with interest @12%
p.a. However, the respondent choose otherwise and enjoyed the
benefit of the money of the appellants without their approval. The
interest u/s 18 being compensatory in character has to be paid to the
appellants in order to compensate them for wrongful deprivation of
their money which was enjoyed by the promoter all through.
(Reference to Neelkamal Realtors Suburban Pvt. Ltd. (supra) at
Para259/260/261Page No. 868 to 871 of Replication):
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“259. i, Although this Section does not consider a
situation where the promoter is unable to complete or
handover possession for no fault of his own, it would be open
to him to claim frustration in such a case and return the money
to the allottee with interest thereby stopping the interest that is
to be paid till handing over possession. The provisions of
RERA ensure that the allottees' money is not misused or

unreasonably retained by the promoter.”

“260. As noted earlier, because of the failure on the part of
the promoter in completing the project within a reasonable
time and handing over possession to the prospective
purchasers, the Parliament has thought it fit to enact RERA so
as to ensure completion of project or phase, as the case may

be, in a time bound manner........

“261. In my opinion Section 18 is compensatory in nature and
not penal.................... It 1s, therefore, not unreasonable to
require the promoter to pay interest to the allottees whose
money it is when the project is delayed beyond the contractual

agreed period.”

Without prejudice to the above it is stated that even the RERA
Authority had not granted the benefit of force majeure on the basis of
court stay order in the case of Himanshu Sharma Vs the respondent
herein, complaint No-NCR144/01/447/2020. (pg: 1024- 1025 of
replication filed before RERA Authority).

For that even the benefit for the period from 1.11.2018 to
10.11.2018 could not be granted to the respondents as the ban was
applicable only on construction activities involving excavation and
civil construction but excluding internal finishing/ work. In the facts
of the case only the internal finishing work was left at such time,

therefore the ban was not applicable.

Without prejudice to the above it is stated that the benefit of period
w.e.f. 26.10.2019 to 14.02.2020 1.e. 70.5 days also could not be



B-8.
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granted as the same is beyond the alleged date of OC/CC upto which

the delayed interest has been granted.

Without prejudice to the above reliance is also placed on Rule 7.1,
7.6 and 9.1 of the Agreement for Sale/Lease Rules, 2018 (ATS Rules,
2018). Rule 7.1 makes it mandatory for the promoter to hand over
possession of the apartment with ready and complete Common Areas
with all specifications, amenities and facilities of the Project in place
by the stipulated date. The only exception to the rule is the ‘a situation
of Force Majeure which is defined under this Rule to mean a situation
of war, flood, drought, fire, cyclone, earthquake or any other calamity
caused by nature affecting the regular development of the real estate
project. Rule 7.6 of the ATS Rules 2018 makes it obligatory upon the
promoter to pay interest to the allottee if the promoter fails to hand
over the possession within the stipulated period, except a situation of
Force Majeure. Rule 9.1 which prescribes default of promoter is
subject to force majeure clause only. The causes of delay as claimed
by promoter/respondent and allowed by the RERA Authority by no
stretch of imagination can be termed as Force majeure and thus the
stipulated date of possession cannot be extended as allowed by the
RERA Authority so as to deprive the appellants of their statutory right
of interest u/s 18 of RERA, 2016 read with Rule 7.6 and 9.2 of Rules,
2018.

For that the RERA Authority has erred in law in restricting the grant
of interest till 10.05.2019 i.e. date of issuance of alleged OC /CC and
issuance of offer of possession. It is reiterated that the "Offer for
possession" issued on 10.5.2019 was prematurely sent to the 25
Appellants for the reason the unit was not ready as on that date. In fact
when the Appellants had visited the site on 02nd June 2019 to inspect
the unit, the lifts were not operational / functional. The Appellants
vide their e-mail dated 20th June 2019 brought the said fact to the
notice of the Promoter/respondent and the same has not been denied
by the Promoter/respondent till date. That the inspection report dated
19.11.2020 submitted in the case titled Sumit Tanwar under the

direction of this Hon'ble authority pertaining to the same project also
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establishes that neither the project was complete on that date nor the
unit was habitable as on that date. The Video/inspection report is at
annexed as Annexure A-16. It is relevant to mention that the unit was
not ready even on 20.6.2021 as is established by the photos filed on
28.6.2021. Even recently when the appellants had visited the site on
16.11.2021 the unit was not ready.

For that having held that the project is delayed, the RERA Authority
has erred in law in not granting the statutory benefits to the Appellants
w.e.f. the date the period of 3 years had expired from the date of

booking till the date of possession in a habitable condition.

It is submitted that the respondent’s contention that it had received the
OC on 10.05.2019 is factually incorrect as only partial OC was given
to the respondent on 10.5.2019 which is conditional and the
respondent has failed to substantiate that the 26 conditions mentioned
there in have been fulfilled by it. Reliance is placed upon the
judgement dated 2.3.2021 passed in the case of Smt. Madhavi Sinha
&anr Vs GaursonsRealtechPvt. Ltd. &ors, Consumer Complaint
No.235 of 2020 passed by STATE CONSUMER DISPUTES
REDRESSAL COMMISSION,PUNJAB, CHANDIGARH.(Reference
para 50 Page 160-161 of Replication). It is further submitted that the
said OC cannot be termed as Occupancy Certificate as defined under

section 2 (zf) of the RERA, 2016.

It is also submitted that Completion Certificate is always preceded to
Occupancy Certificate and without completion certificate no
occupancy certificate can be issued. The completion certificate as per
Section 2(q) of RERA, 2016 is based on completion of real estate
project in terms of sanctioned plans, layouts and specifications
approved before start of project. Had it been the intention of the
legislature to allow part completion or partial completion then first the
legislature would not have allowed registration of real estate project in
phases and second completion certificate would have been delinked
with full development of real estate project so that even part or partial

completion can also be allowed to be included under completion
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certificate. Had the intention of legislature to grant some leeway to the
promoters on the basis of part completion then the definition of
completion certificate would have been suitably expanded or the same
could be allowed by inserting part or partial completion vide
explanation. Be that as it may be since the promoter 27 has failed to
take registration under phases, the part or partial completion of the
project would not entitle the promoter to take part or partial
occupancy on such incomplete project. The legislature, in its own
wisdom, has used real estate project for completion certificate and
building for occupancy certificate leaving no doubt that in absence of
development of project under phases for which registration need to be
obtained phase wise (so that it fall under definition of real estate
project) no cognizance of partial occupancy certificate can be taken
which is based on part or partial completion certificate. The OC
submitted by the respondent is partial OC based on partial completion.
It is stated that the Registration of the project is applied by the
respondent u/s 3(1) for full project and not in phases and consequently
the same is granted u/s 5 of RERA. Thus partial occupancy certificate
as given on 10.05.2019 cannot be linked with handing over of
possession as envisaged under section 18 of RERA, 2016 and Rule
7.1, 7.6 and 9.1 of The UP Real Estate (Regulation and Development)
(Agreement for Sale/Lease) Rules, 2018.

C-4. 1t is further stated that part of Clause 20 requiring execution of the
sub-lease before the completion of the entire work to be done during
the “Fit-Out-Period” is illegal and self-contradictory to the other
Clauses of the Allotment letter, particularly the payment schedule
which is final and binding between the parties. It is submitted that the
Completion Certificate allegedly issued by the authorities could not
have been issued without completion of the unit as per definition of 28
Completion Certificate under section 2(q) of RERA, 2016 (No. 16 of
2016). It is stated that the Completion Certificate can be issued by the
authority only when the real estate project has been developed
according to the sanctioned plan, layout plan and specifications. In the

present case as per prescribed ‘specifications’ under Allotment letter
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the promotor was required to complete the unit by all means including
the work of installation of the sink, sanitary wares, hardware
accessories etc., which admittedly had not been done at least till the

email date 14.12.2021 offering the hand over of the key.

It is stated that as per section 11(4)(b) read with section 17(1) & (2) of
RERA, 2016, the Promoter is obliged to execute a registered
conveyance deed and hand over the physical possession of the unit to
the appellants within specified period as per sanctioned plans as
provided under the local laws. It is stated that as per section 13 of
UTTAR PRADESH APARTMENT (PROMOTION  OF
CONSTRUCTION, OWNERSHIP AND MAINTENANCE) ACT,
2010 as amended vide THE UTTAR PRADESH APARTMENT
(PROMOTION OF CONSTRUCTION, OWNERSHIP AND
MAINTENANCE) (AMENDMENT) ACT, 2016, the promoter is
debarred to hand over the possession without executing duly
registered conveyance deed. Thus, the promoter was obliged to
execute the registered conveyance deed before handing over the
possession in a habitable condition and therefore, interest u/s 18 of 29
RERA would continue till the possession is handed over after

execution of the registered conveyance deed.

For that the interest and compensation as aforesaid continues to run
against the Promoter/respondent till the date of handing over of the

physical possession of the unit in a habitable condition.

For that the reliance placed by the RERA Authority upon the
judgements in the case of Supertech Ltd Vs Rajni Goyal is misplaced
in as much as in the said case the promotor was made liable to pay
compensation upto the date of issuance of final occupancy certificate
and not on the basis of partial OC. It is stated that in Rajni Goyal case
the Partial OC was issued on 2.12.2015 where as the final OC was
received in April, 2016 and the compensation was granted to the

allottee till the date of final OC.

For that the learned RERA Authority has erred in law in not

appreciating that the appellants are entitled to 12% p.a. on the amount
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paid by them to the Promoter/respondent towards cost of construction.
The RERA Authority has erred in law in directing for payment of
interest on amount deposited by the appellants @ MCLR + 1% and in
not allowing same rate of interest as charged by the promoter for
default of the allottee since the booking of the flat. It is submitted that
the appellants are entitled to same rate of interest as charged from
them by the promoter whether before or after the implementation of

RERA.

Section 2(za) of the RERA, 2016 prescribes that the rate of interest
payable to the appellants has to be at par with the rate payable by the
appellants. The appellants were charged interest at rate of 12% per
annum in the past (Reference Para No.4 of Complaint which is not
denied by the respondent and thus constitute its acceptance) and as per
Demand letter itself the rate of interest chargeable from the appellants
has been categorically mentioned @ 12% p.a. if the last instalment of

5% 1is not paid as per demand letter. (Reference Demand letter).

It is stated that even as per para 3 of Office Order dated 19.6.2018,
issued under U.P. RERA, 2016, the rate of interest payable has to be
at par with the rate payable by the appellants. (Annexure C-2 with the
Complaint).

Interpreting section 18 and section 2(za) of RERA, 2016 the hon'ble
Bombay High Court in the case titled Neelkamal Realtors Suburban
Pvt. Ltd. and anr. v UOI W P No. 2737 of 2017 (Page No. 754 of

Replication) has held as under:

“para 127 ....... the interest payable under Section 18 is as per
the definition of “interest” under Section 2(za) Explanation
(ii), the same interest that would have been payable by the flat
purchaser for delay in payment. Therefore, the payment of

)

interest payable cannot be said to be penal in nature.’

Under clause 15 of the allotment letter the respondent has itself agreed
to pay interest @12%, to the appellants, in case of cancellation of the

unit due to change in the area of the unit.
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For that the learned RERA Authority has erred in law in not
appreciating that the respondent cannot be permitted to place reliance
upon any arbitrary or one-sided clause of the allotment letter viz.
Force Majeure Clause etc. as per the settled law as declared inter-alia
in the case of: (i) Pioneer Urban Land & Infrastructure Ltd. v
Govindan Raghavan Civil Appeal No. 12238/2018 decided on
02.04.2019 (Para No. 6.7 and 7 of Judgment), relevant extract is as

under:

“6.7. A term of a contract will not be final and binding if it is
shown that the flat purchasers had no option but to sign on

the dotted line, on a contract framed by the builder.

The contractual terms of the Agreement dated 08.05.2012 are

ex-facie one sided, unfair, and unreasonable..........

7. In view of the above discussion, we have no hesitation in
holding that the terms of the Apartment Buyer’s Agreement
dated 08.05.2012 were wholly one-sided and unfair to the
Respondent — Flat Purchaser. The Appellant — Builder could
not seek to bind the Respondent with such one-sided

)

contractual terms.’

(ii) Realtors Suburban Pvt. Ltd. and anr. v UOI W P No. 2737
of 2017 (Para No. 181-182 Page No.812-813 of Replication).

Without prejudice to the above it is submitted that in any case the
promoter was/is obliged in law to pay compensation (@ Rs.5/- per sq.
ft. per month for the super built up area of the apartment for the
delayed period. (ref Clause 23 of Allotment letter). Further in addition
to the compensation in terms of aforesaid Clause 23, the Appellants
are also entitled to interest on the amount paid by them to the
Promoter/respondent towards cost of construction for every month's
32 delay till handing over of the possession at the prescribed rate
within a period of 45 days from the date on which such refund along
with applicable interest and compensation becomes due. (Ref. Proviso
to Section 18 of the RERA, 2016 and Rule 16 of RERA Rules) The

builder/promoter was thus liable to pay monthly interest on the paid
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amount of Rs.28,05,484/- w.e.f. 07.08.2016 till the date of possession
in addition to the compensation (@ Rs.5/- per sq. ft. per month for the
super built up area of the apartment for the delayed period under
Clause 23 of Allotment letter. Reliance is placed on Rule 1(2) of the
ATS Rules, 2018. (Page No.31 of Replication) which prescribes that
rights and interest of the appellants in terms of Allotment Letter shall

not be limited.

G. For that the respondents are liable to pay compound interest to the
Appellants as they have utilized the Appellants' money and have
deprived the Appellants of the benefit of compound interest payable
quarterly.

The appellants have prayed for the following reliefs:--

a. quash the impugned order dated 22.09.2021 (uploaded on
23.10.2021) passed by the RERA Authority u/s 31 of
RERA, 2016 to the limited extent whereby the RERA
Authority has directed the respondent to pay delayed
interest from 10.11.2017 (the date of expiry of 3 years
from the issuance of allotment letter + 90 days of
impugned force majeure period) till 10.5.2019 (the date of
receipt of OC) on amount deposited by the appellants @
MCLR + 1% instead of delayed interest from 07.08.2016
(the date of expiry of 3 years from the date of booking) till
14.12.2021 (when the respondent has issued email for
handing over possession/key of the Unit) on amount
deposited by the appellants @ 12% p.a. i.e. the rate at
which the respondent has charged from appellant in terms

of section 2(za)(i) of RERA, 2016;

b. direct the respondents to pay, to the appellants, delayed
interest from 07.08.2016 (the date of expiry of 3 years
from the date of booking) till 14.12.2021 (when the
respondent has issued email for handing over
possession/key of the Unit) on amount deposited by the
appellants @ 12% p.a. i.e. the rate at which the
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respondent has charged from appellant in terms of section

2(za)(i) of RERA, 2016;

c. direct the Promoter/respondent to pay the arrears of
compensation, to the appellants, as prescribed under
clause 23 of the Allotment letter w.e.f. 7.8.2016 till the
14.12.2021 (when the respondent has issued email for

handing over possession/key of the Unit);

d. direct the Promoter/respondent to pay the arrears of
additional interest on the total amount due to the
appellants while calculating the same on compoundable

on quarterly basis, and

e. Direct the respondents to pay at least a sum of Rs.5.50

Lacs to the Complainants towards the cost of litigation.

8. The respondent filed its reply to the grounds of appeal and submitted that
the appellants booked a flat bearing No. 2617, B-Block, on 25™ floor in the
project “16™ Park View” situated at Township Gaur Yamuna City, Sector-
19, Jaypee Sports City East, YEIDA, Gautam Budh Nagar (UP) being
developed by the respondent. Thereafter an Allotment Letter was executed
by the respondent in favour of the appellants on 13.06.2014. The basic
cost of the unit was Rs.25,20,925/-plus applicable taxes. The appellants
had opted for a Construction Linked Payment Plan, wherein demands for
payment as per the floor wise completion of the tower were raised by the
answering Respondent to the Appellants. The respondent further
submitted that:

8.1 Timely payment of the installments by honoring the demands raised by the
Respondent (as per Construction Linked Payment Plan) was the main
essence to receive the possession in time. However, the Appellants did not
timely honour the demands for payment raised by the Respondent and did
not pay the last installment at the time of offer for possession. The handing
over of the possession of the allotted unit was subject to timely payment of
the dues by the Appellants as demanded by the Respondent and it was due
to this default as specified hereinabove committed by the Appellants in

making the timely payment, led to the cancellation of the unit. However,
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the Respondent in good faith did not process the said cancellation and still
awaiting for the appellants for taking over the physical possession of the

unit.

Since the project owned and developed by the Respondent is situated in the
NCR, the construction of the same had been adversely affected by farmers
agitation, restriction by govt. on the use of ground water for construction,
scarcity/restriction of sand, shortage of manpower and the various stays
imposed by the Environment Pollution (Prevention & Control) Authority,
Hon'ble NGT and Hon'ble Supreme Court since November 2017 till
February 2020, which were beyond the control of the Respondent and are
covered under the clause of "Force Majeure". Once construction work is
stopped for any reason, twice the number of days for which the work was
stopped are required to achieve the same flow as before the work was

stopped.

Despite the fact that the construction at the site was disturbed/stalled due to
the aforesaid reasons, the Respondent tried its best to complete the
construction at the Project site and obtained OC/CC on 10.05.2019.
Thereafter the Respondent issued the offer for possession letter dated

10.05.2019 to the Appellants.

Even when the said offer for possession was made to the Appellants on
10.05.2019, the Appellants did not clear their pending dues and did not
approach the Respondent for completing formalities for taking over of the
physical possession on payment of the pending dues and for executing the

sub-lease deed.

8.5 That the Respondent, on 02.08.2019, sent a Reminder Notice instructing to

8.6

clear dues within 15 days to avoid cancellation of unit, but the Appellants,

again failed to perform their duty and never cleared their dues.

Clause 23 of the terms and conditions of Allotment Letter provides as

under:--

23. Vice-versa the penalty of Rs. 5/-per sq. ft. on delay in taking the
possession shall also be applicable and payable by the allottees), the
said penalty shall commence from the date of expiry of Fit-out period.
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The holding and sting period of an apartment shall have a limit
maximum of 6 months where the allottee(s) do not proceed for
possession Le, the sub lease deed of apartment remains pending at the
end of the allottee(s) even the entire cost has been paid, the said
allotment shall be treated as cancelled and no other claim except to
refund of cost of apartment/unit without any interest and with
deduction of 15% will be entitled and entertained. Note: For all the
cases of refund, the amount deposited as applicable taxes shall not be

refundable and cannot be claimed from the Company.

In terms of the Reminder Letter dated 02.08.2019, if the Appellants did
not clear their dues, the Respondent had the power to cancel the Unit.
Therefore, the Respondent cancelled the Unit on 20.01.2021 according to
the terms and conditions of the Allotment Letter. However, the
Respondent in good faith did not process the said cancellation and still
awaiting for the appellants for taking over the physical possession of the

unit.

Instead of coming forward to complete the formalities for taking the
refund, the Appellants malafidely filed a Complaint No.
NCR144/03/71698/2021 before the Regulatory Authority on 09.03.2021
seeking restoration of cancelled unit. It was during the pendency of the
said complaint that the Regulatory Authority was informed that the unit of
the Appellants was alive. The Regulatory Authority taking note of the
same disposed of the said complaint vide the impugned order dated
22.09.2021, wherein the Regulatory Authority, inter alia, had ordered to
the Respondent to complete the Unit and hand over possession with
OC/CC before 30.11.2021 and awarded compensation for delayed
possession (@ MCLR+1% from 25.12.2017 till 10.05.2019.

Aggrieved by the order passed by Ld. Adjudicating Officer dated
22.09.2021, the Appellants have filed the present appeal. The Appeal
deserves to be dismissed because the order dated 22.09.2021 has been
passed by the Regulatory Authority after duly appreciating the arguments

advanced and documents relied upon by both the parties.
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8.9 The Respondent has shown its bonafides by crediting an entry of sum of

Rs. 2,44,526/- (Rupees Two Lakhs Forty Four Thousand Five Hundred
Twenty Six Only) as the delay possession penalty calculated at the rate of
MCLR+1% from 25.12.2017 till 10.05.2019 to the Appellants' account
and has also verbally/telephonically informed the Appellants to visit the
Respondent's office to complete the formalities for taking the physical
possession in compliance of the directions of the Regulatory Authority as
per the impugned order dated 22.09.2021. However, it were the
Appellants, who deliberately did not cooperate with the Respondent and
instead filed the present Appeal and never came forward for the execution
of the necessary documents that are pre requisite for taking over the

physical possession of the unit.

8.10 That the Appellants have deliberately and malafidely concealed the delay

8.11

8.12

made by him in honoring the various demand letters seeking payment
raised by the Respondent on Offer for Possession. Since the handing over
of the possession of the allotted unit was subject to timely payment of the
dues by the Appellants as per the mutually agreed payment schedule and it
was due to this delay/default committed by the Appellants in making the
timely payment, the delivery of possession was delayed. However, the
Appellants have cleverly not disclosed the said position where the delay in
possession is also attributable to delay/default in making payment towards

the booked Unit by the Appellants themselves.

Despite the fact that the Appellants did not pay the last instalment and the
construction at the site was further disturbed/stalled due to the aforesaid
force majeure circumstances yet the Respondent tried its best to complete
the construction at the Project site and received the OC/CC on 10.05.2019.
Thereafter the Respondent issued the offer for possession letter dated
10.05.2019 to the Appellants, informing him to clear all pending dues.
The Appellants were also informed that the Respondent had already
received the OC/CC on 10.05.2019.

According to Section 19(10) of the RERA Act, it is the duty of the allottee

to take possession within two months from date of OC/CC, and in the
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present case OC/CC was received on 10.05.2019. Section 19(10) reads as

under:-
Rights and duties of allottees

10) Every allottee shall take physical possession of the
apartment, plot or building as the case may be, within a
period of two months of the occupancy certificate issued

for the said apartment, plot or building, as the case may

be.

But the Appellants have malafidely not taken the physical possession to
extract money from the Respondent and are indulging in frivolous
litigation to misuse the Act and is wasting the time of this Hon'ble

Appellate Tribunal.

In the light of the aforementioned submissions and objections the present
appeal filed by the Appellants under section 44 of the Act is devoid of any
merits, is based on erroneous and baseless grounds, and is a gross abuse of

due process of law and thus deserves to be dismissed with exemplary cost.

The appellants filed their reply denying the averments made by the
respondent in the objections and reiterating the averments made by the

appellants in the memo of appeal.

Heard Ms. Asha Jain Madan, learned counsel for the appellants and Sri

Samrat Vaish, learned counsel for the respondent.

In order to appreciate the controversy on the basis of grounds, pleadings
and submissions of learned counsel for the parties, we deem it proper to

frame the followings issues/questions:--

(1)  Whether the period of proposed possession is to start from the date
of application for allotment or from the date of issuance of the

allotment letter?

(2)  Whether the relaxation of 90 days granted by the Regulatory
Authority to the respondent treating as force majeure due to

various orders of NGT and Hon’ble Supreme Court which resulted
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in stoppage of the construction work, is in consonance with the

provisions of the Act 2016?

(3)  Whether the relaxation for six months’ interest from 25.03.2020 to

25.09.2020 on account of Covid-19 was correct?

(4)  Whether the appellant is entitled for interest for the delay in
completion of the Project under the scheme of Act, 2016 and if
yes, what rate of interest is required to be paid by the Promoter to

the allottee?

Vide question no. (1) we are required to examine as to whether the period
of proposed possession is to start from the date of application for

allotment or from the date of issuance of the allotment letter.
Section 2(d) of the Act 2016 defines the ‘allottee’’, which reads as under:-

2(d)  “allottee’ in relation to a real estate project, means the
person to whom a plot, apartment or building, as the case may
be, has been allotted, sold (whether as freehold or leasehold) or
otherwise transferred by the promoter, and includes the person
who subsequently acquires the said allotment through sale,
transfer or otherwise but does not include a person to whom
such plot, apartment or building, as the case may be, is given

on rent.

12.2 The term ‘allottee’ is of significance as the Act revolves around the

obligations, duties and responsibilities of the promoters towards the
allottee and vice-versa, This term occurs at several places; almost in every
provision dealing with such obligations. The term ‘allottee’ has been
defined in three parts. In the first part it is mentioned as “allottee” in
relation to a real estate project means the person to whom a plot apartment
or building, as the case may be, has been (i) allotted; or (i1) sold (whether
as freehold or leasehold); or (iii) otherwise transferred by the promoter. In
the second part following have also been included in the definition of the
‘allottee’. Allottee includes the person who subsequently acquires the
allotment through (a) sale; (b) transfer; or (c¢) otherwise. The third part of

the definition specified certain categories which are not included in the
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definition of allottee. Allottee does not include a person to whom such

plot, apartment of building, as the case may be, is given on rent.

12.3 The Hon’ble Supreme Court in Morgan Stanley Mutual Fund Vs. Kartick
Das; (1994) 4 SCC 225 examined the issue of a person/applicant seeking
allotment of shares. The relevant para-31 of the said judgment reads as

follows:

Therefore, it is after allotment, rights may arise as per the
contract (Article of Association of Company). But certainly
not before allotment. At that stage, he is only a prospective
investor of future goods. The issue was yet to open on 27-4-
1993. There is no purchase of goods for a consideration nor
again could he be called the hirer of the services of the
company for a consideration. In order to satisfy the
requirement of above definition of consumer, it is clear that
there must be a transaction of buying goods for
consideration under Section 2(1)(d)(i) of the said Act. The
definition contemplates the pre-existence of a completed
transaction of a sale and purchase. If regard is had to the
definition of complaint under the Act, it will be clear that no

prospective investor could fall under the Act.

12.4 Thus, it is well settled that applicant for allotment of shares of a company
being a prospective investor, is not a ‘consumer’ as the consumer is one
who consumes. Further in order to satisfy the requirement of a definition,
there must be transaction of buying goods for consideration. The definition
contemplates the pre-existence of a completed transaction of a sale and
purchase of goods. All actionable claims and money were thus excluded
from the definition. Since till the allotment of shares takes place, the shares
do not exist, the shares for which an application is made for allotment can
never be called goods. Therefore, at the stage of application it will not be

goods. After allotment different considerations may prevail.

12.5 The issue was considered by the National Consumer Disputes Redressal
Commission (NCDRC), New Delhi in the case of Promod Kumar Malik
Vs. Haryana Urban Development Authority & Ors. (Revision Petition
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No. 2780 of 2011. The NCDRC appreciating the admitted facts of the
parties that no plot was allotted to the complainant observed that merely
complainant had applied for plot does not give him any right to be
considered as a ‘consumer’ unless the plot was allotted to him and while
relying on the earlier decision of NCDRC in Punjab Urban Planning and
Development Authority and another Vs. Krishan Pal Chander, 2010 CTJ
415 (NCDRC), wherein it has been held that the filing of application for
allotment of a flat/plot grants the proposed allottee only a right to be
considered for allotment. He becomes a ‘consumer’ under the Consumer
Protection act only after he is allotted a flat/plot and set aside the order of

district forum.

12.6 In the instant case it is admitted position that the appellant submitted an

application for booking on 08.08.2013 by paying booking amount seeking
allotment of Unit No. D-1531, 14™ Floor in Group Housing Project named
16" Park View, situated at Township Gaur Yamuna City (Pocket-3)
Mirzapur site, Gautam Budh Nagar and the respondent, in pursuance to the

application of the appellants issued allotment letter on 11.08.2014.

12.7 The appellants became allottee on issuance of allotment in pursuance to

their application and till the issuance of allotment letter by the respondent

the appellants were mere prospective allottees.

12.8 In view of the aforesaid analysis and the fact that the allotment has been

13.

issued in pursuance to the application for allotment, the rights of
allottees/appellants accrued only after the allotment issued by the
respondent. Thus, the period of proposed possession is to start from the
date of issuance of the allotment letter and not from the date of application

for booking/allotment. Question no. (1) is answered accordingly.

Vide question no. (2) we are required to examine as to whether the
relaxation of 90 days granted by the Regulatory Authority to the
respondent treating as force majeure due to various orders of NGT and
Hon’ble Supreme Court, which resulted in stoppage of the construction

work, is in consonance with the provisions of the Act 2016.

13.1 This issue has been examined by the Hon’ble Supreme Court in the case of

M/s Newtech Promoters and Developers Pvt. Ltd. Vs. State of U.P. &
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Ors.(Civil Appeal Nos.6745-6749 of 2021 & other connected appeals,
decided on 11.11.2021) and the Hon’ble Supreme Court, vide para 25, has
been pleased to hold that any kind of relaxation would be permissible only
if the disruption of work in the project is attributable to the allottee. The

para 25 of the said judgment is reproduced below:--

“25.The unqualified right of the allottee to seek refund referred
under Section 18(1)(a) and Section 19(4) of the Act is not dependent
on any contingencies or stipulations thereof. It appears that the
legislature has consciously provided this right of refund on demand as
an unconditional absolute right to the allottee, if the promoter
fails to give possession of the apartment, plot or building within the
time stipulated under the terms of the agreement regardless of
unforeseen events or stay orders of the Court/Tribunal, which is in
either way not attributable to the allottee/home buyer, the
promoter is under an obligation to refund the amount on demand with
interest at the rate prescribed by the State Government
including compensation in the manner provided under the Act with
the proviso that if the allottee does not wish to withdraw from the
project, he shall be entitled for interest for the period of delay till

handing over possession at the rate prescribed.

13.2 From the perusal of the pleadings and record it is evident that disruption in

14.

14.1

the work of the project was on account of orders of NGT and the Hon’ble
Supreme Court, which was not on account of any act of the appellants and
in view of the judgment of Hon’ble Supreme Court in M/s Newtech
Promoters and Developers Pvt. Ltd. Vs. State of U.P. & Ors.(supra) the
relaxation of 90 days granted by the Regulatory Authority is not

admissible. Question no. (2) is answered accordingly.

Vide question no. (3) we are required to examine as to whether the
relaxation for six months’ interest from 25.03.2020 to 25.09.2020 given by

the Regulatory Authority on account of Covid-19 was correct.

Covid-19 pandemic has had significant global impacts, including loss of
life, strain on healthcare systems, economic disruptions as well as changes

in social norms. Covid-19 pandemic indeed caused widespread disruption
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across the world, affecting various aspects of daily life, which resulted in
total lockdown imposing travel restrictions and social distancing measures
to curb the spread of the virus, leading to economic slowdowns, job losses
and changes how people work and interact. In fact the pandemic brought

about a sense of paralysis in many aspects of life.

The Government of India has issued necessary directions for extension of
the projects across the country and similar notification has also been issued
by the Regulatory Authority. Covid-19 pandemic in all senses has to be
treated as ‘force majeure’ and the Regulatory Authority has rightly
restrained either side from charging any kind of interest for the period from
25.03.2020 to 25.09.2020. In our considered view the said concession
given by the Regulatory Authority was correct and justified as none of the
side could work during the period of lockdown apart from all measures
required to be taken to curb the spread of the vires of Covid-19 the
pandemic brought about a sense of paralysis.  Question no. (3) is

answered accordingly.

Question no. (4) warrants us to examine as to whether the appellants are
entitled for interest for the delay in completion of the Project under the
scheme of Act 2016 and if yes, what rate of interest is required to be paid

by the promoter to the allottee.

Section 18 (1) of the Act clearly provides that if an Allottee wishes to
withdraw from the Project on the ground that the Promoter is unable to
give possession in accordance with the Agreement for Sale within the date
specified therein, then the Promoter shall return the amount received from
the Allottee in respect of that property with interest and compensation, on
the Allottees’ demand. The power of exercising the option of either staying
in the Project or for withdrawing from it lies only with the Allottees under
the provisions of Section 18 (1) of the Act. Further, Section 19(4) of the
Act 2016 gives right to the allottees to claim refund along with interest
and/or compensation in case the Promoter fails to give possession of the
apartment in accordance with the terms and conditions of Agreement for

sale.
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15.2 The Hon’ble Bombay High Court in the case of Neelkamal Realtors

Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558

observed as under:--

"Section 18(1)(b) lays down that if the promoter fails to
complete or is unable to give possession of an apartment due
to discontinuance of his business as a developer on account of
suspension or revocation of the registration under the Act or
for any other reason, he is liable on demand to the allottees,
in case the allottee wishes to withdraw from the project,
without prejudice in this behalf including compensation. If the
allottee does not intend to withdraw from the project he shall
be paid by the promoter interest for every month's delay till
handing over of the possession. The requirement to pay
interest is not a penalty as the payment of interest is
compensatory in nature in the light of the delay suffered by
the allottee who has paid for his apartment but has not
received possession of it. The obligation imposed on the
promoter to pay interest till such time as the apartment is
handed over to him is not unreasonable. The interest is merely
compensation for use of money".

15.3 Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF

154

Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming
the view taken in the Judgment in Pioneer’s case (Supra) the Hon’ble
Supreme Court held that the term of the agreement authored by the
Developer does not maintain a level platform between the Developer and
the flat purchaser. The stringent terms imposed on the flat purchaser are
not in consonance with the obligation of the Developer to meet the
timelines for construction and handing over possession, and do not reflect
an even bargain. The failure of the Developer to comply with the
contractual obligation to provide the flat within the contractually stipulated
period, would amount to a deficiency of service. Given the one-sided
nature of the Apartment Buyer’s Agreement, the consumer fora had the
jurisdiction to award just and reasonable compensation as an incident of

the power to direct removal of deficiency in service.

Recently the Hon’ble Supreme Court, while dealing with the provisions of
Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd.
Vs. Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020,
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decided on 02.11.2020, vide para 23, was pleased to observe that the right
so given to the allottee is unqualified and if availed, the money deposited
by thee allottee has to be refunded with interest at such rate as may be
prescribed and the proviso to Section 18(1) contemplates a situation where
the allottee does not intend to withdraw from the Project. In that case he is
entitled to and must be paid interest for every month of delay till the
handing over of the possession. It is upto the allottee to proceed either

under Section 18(1) or under proviso to Section 18(1).

U.P. Government framed "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter
referred to as Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the rate
of interest payable by the promoter or by the allottee respectively are
defined in case of default by either of the party. These Rules are extracted

below :-

Rule 9.2(ii)
The Allottee shall have the option of terminating the

Agreement in which case the Promoter shall be liable to refund the
entire money paid by the Allottee under any head whatsoever
towards the purchase of the apartment, along with interest at the
rate equal to MCLR (Marginal Cost of Lending Rate) on home
loan of State Bank of India + 1% unless provided otherwise under
the Rules, within forty-five days of receiving the termination

notice:

Provided that where an Allottee does not intend to withdraw
from the Project or terminate the Agreement, he shall be paid, by
the Promoter, interest at the rate prescribed in the Rules, for every
month of delay till the handing over of the possession of the
Apartment/Plot, which shall be paid by the Promoter to the
Allottee within forty-five days of it becoming due.

Rule 9.3

The Allottee shall be considered under a condition of

Default, on the occurrence of the following events :

Rule 9.3(i)
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In case the Allottee fails to make payments for 2(two)
consecutive demands made by the Promoter as per the Payment
Plan annexed hereto, despite having been issued notice in that
regard the Allottee shall be liable to pay interest to the promoter
on the unpaid amount at the rate equal to MCLR (Marginal Cost
of Lending Rate) on home loan of State Bank of India + 1% unless
provided otherwise under the Rules. The Promoter must not be in

default to take this benefit.

15,6 On examination, we find that these Rules-2018 notified by U.P.
Government are in consonance with the definition of interest as provided
in Section 2(za) of the Act, in as much as that the interest chargeable from
the allottee by the promoter, in case of default in payment as per demand,
is equal to the rate of interest which the promoter is liable to pay to the

allottee, in case of default/delayed possession on the part of promoter.

15.7 We have come across various orders of the Regulatory Authority wherein
it had granted interest at the rate of MCLR+1% per annum in case of
delayed projects and had an occasion to examine the issue of rate of
interest at MCLR+1% awarded by the Regulatory Authority in Appeal No.
295 of 2019 (U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari)
decided on 20.02.2020 and held as under:--

“We feel that this imbalance is on account of the fact that
the buyer/allottee has much less bargaining power as
compared to the seller in the real estate market and
therefore the buyers/allottees have no choice but to sign on
such "dotted line", "one sided, unfair and unreasonable"”
terms and conditions/Agreements. We are therefore of the
view that the rate of MCLR +1% , as prescribed by the
Government and as being ordered by the Regulatory
Authority, be payable from the date of deposit of money in
case the allottee wishes to withdraw from the project, and
from the specified/expected date of possession in case the
allottee wishes to stay in the project, would balance the
equities and are just and fair and will fall within the term

"interest at such rate as may be prescribed" as used in
Sections 12, 18 & 19......... ”

15.8 It is important to mention herein that the Hon’ble Supreme Court in Civil

Appeal No. 4910-4941/2019 DLF Homes Panchkula Pvt. Ltd. Versus D.
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S. Dhanda etc. etc. while examining the issue of compensation, was

pleased to observe as under;-

“If compensation comprises of two parts, (i) by way of
interest on the deposited amount from the assured date
(milestone date) of completing construction and handling
over possession to the actual date of handling over
possession, and, (ii) lumpsum amount, we find nothing
wrong in it. We do not agree with the builder co.’s
contentions that interest on the deposited amount should not
be provided since it is not a case of refund but a case of
delay in possession. The interest on the deposited amount
has to be viewed in the light of the purpose for which it is
intended. It is but a way of computing compensation for
delay in possession that is commensurate with the amount
deposited by the complainant, and here it has been
computed after adopting a milestone date as per the builder
co.’s own (unfair and deceptive) letter of 05.06.2013. There
can be and is no question of not agreeing to an endorsing
the award of interest from the said milestone date. Here we
may however add that the rate of interest also cannot be
arbitrary or whimsical, some reasonable and acceptable
rationale has to be evident, subjectivity has to be minimized,
a logical correlation has to be established. Albeit detailed
arithmetic or algebra is not required. Logical (to the extent
feasible) objective parameters should be adopted. Rounding
off simplification etc. to make the computation doable could
be adopted. We feel it appropriate that, considering that the
subject units in question are dwelling units, in a residential
housing project, the rate of interest for house building loan
for the corresponding period in a scheduled nationalized
bank (take, State Bank of India) would be appropriate and
logical, and, if ‘floating /varying/different rates of interest
were/are prescribed, the higher rate of interest should be

b

taken for this instant computation.’

15.9 Further, an allottee deposits amount under the hope and trust that he/she
will get the flat within the time schedule advertised at the initial stage.
There may be certain cases where allottees might be residing in rented
houses and they might have managed their financial position in such a
manner that after deposit of amount, they will get flats of their own and
thereafter they will be free from payment of rent as then they will shift

from rented houses to allotted flats but on account of inordinate delay in
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delivery of possession of allotted flats, their financial calculations and
legitimate expectations stand frustrated causing various types of financial
losses to them. On the other hand once the promoter/builder made offers
and same are accepted by the allottees with legitimate expectation, the
obligation cast upon the promoter/builder is to complete the same within
the time schedule mentioned in the offer and if they fail to discharge the
same the affected allottees are entitled to the interest and/or compensation
for delayed delivery of possession, as the allottees have parted with money
which was earning interest. If an allottee chooses to remain in the project
and in case the allottee seeks refund then he is entitled for interest on the
deposited amount and/or compensation in accordance with the provisions
of the Act 2016, which in our considered view will be in accordance with

the principles of equity as well.

It is our considered view that drawing light from the Rules of
2018, and the fact that often an allottee/buyer has to supplement his
savings by taking loan at the MCLR percent interest (compound), the
simple rate of interest at MCLR+1 percent balances the equities and is in
line with the word and spirit of the Act and can be taken as “interest at
such rate as may be prescribed” as mentioned in Sections 12,18 and 19 of
the Act, till the rate of interest for the purpose is notified by the State

Government.

15.10 On the basis of aforesaid analysis the question no. (4) is answered in

16.

17.

affirmative in favour of appellant.

In view of the aforesaid analysis, we come to the conclusion that the
relaxation of 90 days granted by the Regulatory Authority to the promoter/
respondent treating as ‘force majeure’ due to various orders of NGT and
Hon’ble Supreme Court, which resulted in stoppage of the construction
work, is not in consonance with the provisions of the Act 2016 and the
observation/direction of the Regulatory Authority to that effect deserves to

be set aside.

Accordingly the appeal is partly allowed. Direction no. (2) of the
impugned order is modified to the extent that delay interest to

complainant Ashwani Kumar Chaudhary on the deposited amount at the
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rate of MCLR+1% shall be paid from 11.08.2017 till the date of receipt of
OC 1.e. 10.05.2019 and delay interest to complainants Ashish Kumar and
Ritu Chaudhary from 25.09.2017 till the date of receipt of OC i.e.
10.05.2019. Rest of the directions of the impugned order are upheld.

Dated: 07" May, 2024
Shakir (Sanjai Khare) (D.K. Arora)



