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       RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 344/2021 

 

Dr. PallaviPandey.      ………………Appellant. 

     Versus 

KBN Infratech Pvt. Ltd.           ……………Respondent. 

    ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   The present appeal has been preferred by Dr. PallaviPandey (hereinafter 

referred to as the ‘appellant’) under Section 44(1) of the Real Estate 

(Regulation and Development) Act 2016 (hereinafter referred to as ‘the Act 

2016’) against the order dated 06.01.2021 (wrong mentioned as 06.01.2020) 

passed by the Adjudicating Officer of the Real Estate Regulatory Authority, 

Lucknow (hereinafter referred to as the ‘Adjudicating Officer’) in Complaint 

No. ADJ/LKO187/09/61307/2020 whereby the complaint of the appellant 

was dismissed. 

2.  The facts of the case, in brief, as culled out from the pleadings of the parties, 

are that the appellant and her husband Dr. Gyan Prakash Mishra booked Flat 

No. 2074 in Lion Enclave, Varanasi, a project of the respondent. An 

Agreement to Sale Without Possession was executed between the appellant 

and the respondent on 14.02.2018 wherein the cost of the flat was shown as 

Rs. 57,11,928/-.  Thereafter another Agreement for Sale Without Possession 

was executed between the appellant and the respondent on 17th February 

2018 wherein the cost of the said flat was shown as Rs.43,21,600/-. The 

allotment of the said flat was made on 20.02.2018.  A sum of Rs.38,76,000/- 

was paid to the respondent by the appellant against the cost of the said flat.  

Completion certificate of the project was issued by the Varanasi 

Development Authority on 21.08.2018.  As per appellant According to 
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schedule-2 of agreement dated 17.02.2018 a unit of 1184 super built up area 

was booked against which the respondent demanded a sum of Rs.43,21,600/- 

which is violation of the Act 2016; as per the Act 2016 the respondent 

should have taken Rs.33,21,500/- and sale deed should have been executed 

on carpet area of 910 sq.ft.; thus the respondent should return the excess 

amount of Rs.5,54,500/-with interest.  The director of the respondent, Sri 

Deepak Kumar Kamboj was repeatedly requested to execute the sale deed of 

the said flat but he did not respond.  Being aggrieved by the act of the 

respondent, the husband of the appellant (Dr. Gyan Prakash Mishra) filed 

Complaint No. 2201931175 before the U.P. Real Estate Regulatory 

Authority, Lucknow praying for directing the respondent to execute the sale 

deed and refund the excess amount of Rs.5,54,500/- with interest.   

2.1  The said complaint (Complaint No. 2201931175) was partly allowed by the 

UPRERA vide order dated 18.03.2020 directing both the parties to ensure 

registration of the sale deed of the unit within 45 days from the date of 

upload of the order.  

2.2  The respondent challenged the said order of UPRERA dated 18.03.2020 by 

filing Appeal No.D-362/2020 before this Tribunal.  The said appeal was 

disposed of by Bench No. 2 of this Tribunal vide order dated 15.12.2020, 

which is quoted hereinbelow:-- 

“Appeal No.D362/2020 

Hon’ble Mr. Tej Bahadur Singh, Judicial Member. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

File put up today for hearing. 

On behalf of the applicant, Counsel Sri Anurag Singh appeared.  From the 
side of the respondent, Counsel Sri Jagrit Sharma is present. 

Learned counsel for the applicant submitted that the flat in question has 
already been lawfully transferred in favour of the respondent by way of sale 
deed executed on 11.12.2020.  Learned counsel for the applicant further 
submitted that the respondent is already in possession of the flat before 
executing sale deed.  

The counsel for the respondent submitted that as agreed earlier the 
respondent has paid Rs.4,25,000/- to the builder company.  On this point, 
the learned counsel for the appellant/builder company has also showed his 
concurrence.  
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The learned counsel for the applicant further stated that the builder 
company within 10 days will hand over formal letter of possession to the 
respondent relating to the flat in question, so that the respondent may feel 
satisfied. 

The learned counsel for the appellant also stated that he will designate 
parking space to the respondent.  The learned counsel for the applicant with 
this observation declined to press this suit further more.  He also noted these 
facts on the margin of the order sheet. 

In the light of the above the instant appeal is disposed of accordingly. 

Let the file be consigned to Record Room.” 

2.3  In the meantime Dr. Pallavi Pandey, the appellant, filed Complaint No. 

ADJ/LKO187/09/61307/2020 on 15.09.2020 before the Adjudicating 

Officer praying for compensation of Rs. 10 lacs for executing forged 

agreement dated 14.02.2018, rent, mental harassment and compensation of 

Rs. 5 lacs for delay in possession, which was given on 01.09.2020, 

disconnecting electricity and stopping painting work. The said complaint 

was dismissed by the Adjudicating Officer vide order dated 06.01.2021 

(wrongly mentioned as 06.01.2020). 

3. The appellant has challenged the impugned order dated 06.01.2021 passed 

by the Adjudicating Officer, on the following grounds:-- 

(a)  Because the impugned order dated 06.01.2021 passed by the learned 
RERA authority is illegal, arbitrary, bad in the eyes of law and has been 
passed without applicant of mind, as such is liable to be set aside by this 
Tribunal. 

(b)  Because the learned Rera authority has failed to exercise its jurisdiction 
in accordance with the Section 18 of Real Estate (Regulation and 
Development Act, 2016). 

(c)  Because the appellant has invested her hard-earned money in buying 
the ready to move flat in question and has not got the possession for 
around 2 ½ years, on account of which she has ended up losing her 
money, in the form of EMIs on the home loan and paying for rented 
accommodation. 

(d)  Because despite of the material breach of the statutory provisions of the 
Real Estate (Regulation and Development) Act & Rules, the developer 
has not been made liable for violation of statutory provisions and has 
not been directed to compensate the appellant accordingly. 

(e)  Because the learned Rera authority has failed to appreciate that the 
perusal of the Allotment letter of the appellant itself revealed that she 
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has applied for allotment of the ready to move flat in question on 16-02-
2018 as such no Agreement to Sale (forged agreement allegedly 
executed on date 14 02-2018) could not have been executed prior to the 
date of application for making allotment. 

(f)  Because the learned Rera authority has failed to appreciate that once the 
appellant has disowned the complete Agreement to sale dated 14-02-
2018 and has termed the said document to be a forged document, then 
there was no need for her to separately affirm that her signatures on the 
said document were also forged. The appellant being the allottee has 
specifically submitted that the Agreement to Sale dated 14-02-2018 was 
a forged document prepared by the opposite party and the actual 
agreement to sale was executed between the parties on 17-02-2018. 

(g)  Because the learned Rera authority has failed to appreciate that there 
can never be two agreements to sale for the same transaction as such 
one among the two agreements is definitely a forged document. If the 
opposite party has already executed the alleged agreement to sell on 14-
02-2018 then there was no justification for it to execute a subsequent 
agreement to sell on 17-02-2018 on a much lesser amount of sale 
consideration. 

(h)  Because the learned Rera authority has failed to get the forged 
document verified from the forensic expert at the cost of the appellant 
despite her specific request. 

(i) Because the learned authority below has failed to comply with the 
provisions of law as laid down in the Real Estate (Regulation and 
Development) Act, 2016 and has arrived at an erroneous decision. 

(j)  Because the impugned order suffers from material irregularities of law 
and the learned authority below has failed to exercise its jurisdiction 
and has committed miscarriage of justice while passing the impugned 
order. 

(k)  Because the learned authority below has passed the impugned order in 
conscious ignorance of the submissions & evidences available on the 
record. Instead the learned authority has decided the complaint in a 
cursory manner without even discussing the correct facts pertaining to 
the matter. 

(1) Because the learned authority below has misread, misconstrued & 
misinterpreted the averments of the complainant/appellant as made in 
the complaint & also in the documents filed by her. 

(m) Because the learned Rera authority while passing the impugned order 
has consciously ignored the fact that while deciding the earlier 
complaint of the co-allottee of theappellant in complaint no. 
2201931175, Gyan Prakash Mishra Versus KBN InfratechPvt Ltd, the 
Rera Authority, Lucknow itself has categorically observed in its order 
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dated 18-03-2020 that the applicable agreement to sale between the 
parties shall be the Agreement to sale dated 17-02 2018 and not the one 
being claimed by the KBN Infratech, allegedly executed on date 14-02-
2018. 

(n)  Because the forgery committed by the opposite party, KBN Infratech, is 
duly established from its own version as submitted in its objections 
filed before Rera authority in another complaint bearing no. 320188133 
of 2018; Flat owners of Lion Enclave Versus KBN InfratechPvt 
Ltd.The Opp.party, KBN Infratech in Para-31 of its objections dated 
17-05-2018, filed in the complaint bearing no. 320188133 of 2018; Flat 
owners of Lion Enclave Versus KBN InfratechPvt Ltd, has 
categorically submitted in respect of the Flat no. 2074 that the said 
ready to move flat was booked by Gyan Prakash Mishra on 17-02-2018. 

(o)  Because the learned Rera authority has consciously ignored the fact that 
the Flat in question was not an under construction Flat but as a matter 
of fact it was a ready to move flat, for which the appellant has already 
paid 90% of the amount in the very beginning and the rest 10% of the 
amount has got disputed on account of the fact that the opposite 
party/builder has prepared the forged & concocted agreement to sell 
dated 14-02-2018, wherein it has declared the total sale consideration as 
Rs.57,11,928-00 whereas the actual sale consideration was 
Rs.43,21,600-00.  

(p)  Because since the flat in question was a ready to move flat as such the 
delay of 2 ½  years in delivering the possession of the same is not an 
ordinary delay and the same deserved to be compensated by the Rera 
authority but the impugned order fails to discuss any such merit of the 
case and the same has been passed without application of mind. 

(q)  Because the learned authority below while passing the impugned order 
has overlooked the documentary evidences submitted by the 
complainant. 

(r)  Because the learned authority below has caused absolute failure of 
justice by restraining itself from passing any order in respect of the 
delay in delivery of possession of a ready to move flat and also with 
regards to the preparation of forged agreement to sell by the builder 
with the purpose to extort more sale consideration from the 
complainant. 

(s)  Because the learned authority below has committed patent error of law 
& fact and has caused absolute failure of justice by relying upon the 
unsubstantiated version of the opposite party. The complaint of the 
appellants instead of being decided on merits has been decided in a 
mechanical & cursory manner. 

(t) Because the learned authority below has passed theimpugned order in 
an illegal, arbitrary & perverse mannerowing to the fact that while 



6 
 

passing the impugned order, ithas only considered the version of the 
opposite party despite ofthe act that the same was unreliable and 
untrustworthy butthe complaint has been decided only by relying upon 
theassertions made by the opposite party.As a matter of fact the 
submissions and evidences of the appellant/complainant have not even 
been considered by the learned authority below which has passed the 
impugned order only on the basis of unsubstantiated version of opposite 
party. 

(u)  Because RERA has provision for compelling the builders to impose 
exemplary penalty in form of compensation to consumers for delay in 
delivery of possession. 

(v)  Because the learned authority below while passing the impugned order 
dated 06-01-2021 has predominantly discussed the version of the 
opposite party and has completely ignored the pleadings and documents 
relied upon by the appellant in her complaint. 

(w) Because the impugned order suffers from material irregularities of law 
and the learned authority below has failed to exercise its jurisdiction 
and has committed miscarriage of justice. 

(x)  Because the findings recorded by the learned authority below along 
with its conclusion made in the impugned order dated 06-01-2021, are 
wholly perverse, illegal and are based upon complete non-application of 
mind and suffer from gross illegalities and absolute failure of justice. 

(y) Because keeping in view the wrongs mentioned in the preceding 
paragraphs of this appeal and prima facie reading of Section 7 (1) (C) 
read with Sec 7 (1) (C) (A) (ii) together with Sec 7 (1) (d), it becomes 
apparent that the learned RERA authority was liable to exercise its 
jurisdiction to declare the practices of the opposite party as unfair trade 
practices and fraudulent and to revoke the registration of the opposite 
party and to proceed against the opposite party in accordance with Sec 
7 (4) & Sec 8 of the RERA Act, 2016 but the learned RERA authority 
has failed to exercise the jurisdiction vested in it and has decided the 
complaint of the appellant without considering the same on its merits 
and has preferred to pass a completely unreasoned & illegal order 
which deserves to be set aside by this appellate tribunal. 

(z)  Because in view of the benevolent provisions of RERA Act, 2016, the 
course of justice would be defeated if a complaint under the Act is 
thrown out in such a cursory manner.  

4.  The appellant has prayed for setting aside the impugned order dated 

06.01.2021 (wrongly mentioned as order dated 06.01.2020) and allowing the 

relief sought by the appellant in her complaint No. 

ADJ/LKO187/09/61307/2020 along with an order/direction to 
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penalize/punish the opposite party under the appropriate provisions of the 

RERA Act read with the U.P. Rules and awarding appropriate compensation 

to the appellant in view of the statutory provisions of law. 

5.  The respondent filed its objection to the grounds of appeal and submitted 

that: 

5.1  On application of appellant the respondent booked Flat No.2074, Block-B 

on Seventh Floor in its Lion Enclave Project.  

5.2  At the time of booking of Flat No. 2074 for super built-up area of 1184 sq. 

ft. the appellant paid an amount of Rs.51,000/- vide Cheque No.005937 of 

State Bank of India.  On the request of the appellant the respondent executed 

an Agreement to Sale Without Possession dated 14.02.2018 in favour of the 

appellant and her husband Dr. Gyan Prakash Mishra.  As per said agreement 

dated 14.02.2018 total sale consideration payable by the appellant is 

Rs.57,11,928/- including GST @ 8%.  Since completion certificate has been 

issued by Varanasi Development Authority o n 1.12.2018, hence GST is 

payable by the appellant.  

5.3  After execution of agreement dated 14.02.2018 the appellant requested the 

respondent to execute another agreement for Bank purposes mentioning the 

then circle rate.  Since the appellant wanted to obtain loan from Bank to 

purchase the said property, hence the respondent accepted the request of the 

appellant and executed another agreement mentioning the then prevailing 

circle rate.  As per circle rate prevailing at that time the value of the said flat 

was Rs.45,15,745/-, hence second agreement has been executed mentioning 

sale consideration as Rs.43,21,600/-.  At the time of executing agreement 

dated 17.02.2018 the appellant paid an amount of Rs.4,50,000/- vide Cheque 

No.666201 drawn on Canara Bank, thus making total advance of 

Rs.5,01,000/-.  The respondent executed the other agreement to be used for 

obtaining loan from Bank.  

5.4  At the time of executing second agreement, it was agreed between the 

parties that second agreement shall be used for obtaining loan from Bank.  It 

was also agreed between the parties that the appellant shall be liable to pay 

entire sale consideration of Rs.57,11,928/- before execution of sale deed.  
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5.5  After execution of agreement dated 17.02.2018 the appellant filed the same 

in State Bank of India for obtaining loan.  

5.6  Initially on the request of appellant, the respondent executed the second 

agreement only to accommodate the appellant, but now the appellant wants 

to take undue advantage of the agreement executed at her request for 

obtaining loan. 

5.7  During pendency of a complaint before the RERA by the Flat Owners 

Association, the husband of the appellant filed a complaint before the RERA 

bearing complaint no. 2201931175 which was allowed in favour of the 

complainant.  

5.8  Being aggrieved by the order of RERA the respondent filed Appeal No. D-

362/2020 wherein the Tribunal directed for settlement and registration of 

sale deed vide order dated 17.11.2020. The sale deed was executed on 

11.12.2020. 

5.9  The appellant preferred Complaint No.ADJ/LKO187/09/61307/2020 before 

the Adjudicating Officer for recovery of rent, mental harassment and interest 

for delay in possession.  

5.10  The aforesaid complaint was heard and dismissed by the Adjudicating 

Officer vide impugned order dated 06.01.2021. The Adjudicating Officer 

held that the second agreement was made on the request of the appellant for 

taking loan from the bank and, thus, was not forged or fabricated and there 

was no delay in possession as the appellant has taken possession on 

01.09.2020, within two years.  

5.11  The respondent has placed reliance on the provisions of Section 72 of the 

Act 2016 as well as on the following judgments of Hon’ble Supreme Court:- 

(1)  Ghaziabad Development Authority Vs. Balbir Singh, Appeal (Civil 

No.7173 of 2002, judgment dated 17.03.2004. 

(2)  Charan Singh Vs. Healing Touch Hospital, and  

(3)  Chief Administrator HUDA and others Vs. Sakuntala Devi. 
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6.  The appellant filed her replication to the objections of the respondent 

denying the averments made by the respondent and reiterating the averments 

made by the appellant in the memo of appeal. She further submitted that: 

6.1  Since the application for booking of flat was itself preferred on 16.02.2018 

as such there arises no question of execution of any agreement for sale 

between the parties prior to that date.  Only a single agreement for sale was 

executed between the parties on 17.02.2018 and no other agreement was 

ever executed between the parties. The alleged agreement for sale dated 

14.02.2018 relied upon by the respondent is a forged and concocted 

document and it was never executed between the parties, but the same has 

been forged by the respondent-builder for the purpose of manipulating the 

amount of total sale consideration as Rs.57,11,928/- in place of actual sale 

consideration of Rs.43,21,600/- as agreed between the parties vide original 

agreement for sale dated 17.02.2018. 

6.2  The forgery committed by the respondent is duly established from its own 

objections as filed by it before the RERA in other complaint bearing no. 

320188133 of 2018 (Flat Owners of Lion Enclave Vs. KBN Infratech Pvt. 

Ltd. wherein in para 31 of its objections dated 17.05.2018 it has 

categorically submitted in respect of appellant’s flat no. 2074 that the said 

ready to move flat was booked by Gyan Prakash Mishra (husband of 

appellant) on 17.02.2018. 

6.3  It is categorically stated that signatures of appellant, PallaviPandey, and her 

husband Shri Gyan Prakash Mishra on the alleged agreement for sale dated 

14.02.2018 are absolutely forged and concocted and a bare perusal of 

signatures of PallaviPandey and Gyan Prakash Mishra present on each page 

of the said forged document, will reveal that they are exactly the same 

(being scanned copy of the original signatures as copied from page no. 8 of 

the original agreement for sale dated 17.02.2018) without an iota of variation 

which is absolutely impossible for any ordinary person who is making 

his/her signatures on several pages of any document whereas the signatures 

of PallaviPandey and Gyan Prakash Mishra in the original agreement for 

sale dated 17.02.2018 do vary a little bit on each page which is quite natural 

while signing several pages of any document. 
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6.4  In view of the aforesaid facts and also in view of the well settled principle 

that fraud vitiates everything, it is imperative in the interest of justice that 

this Tribunal may refer the forged agreement for sale dated 14.02.2018 for 

its forensic examination to any competent authority for which the appellant 

is ready and willing to bear the entire expenses of such forensic examination. 

6.5 The Regulatory Authority, while allowing the complaint of co-allottee of the 

appellant, has categorically held in its order dated 18.03.2020 passed in 

Complaint No. 2201931175 (Gyan Prakash Mishra Vs. KBN Infratech Pvt. 

Ltd.) that the applicable agreement for sale between the parties shall be the 

agreement for sale dated 17.02.2018 and not the one being claimed by the 

respondent i.e. the agreement dated 14.02.2018 and accordingly directed the 

respondent to execute the sale deed after receiving the balance legal dues 

and stamp duty from the appellant therein i.e. Gyan Prakash Mishra. 

6.6  The settlement being referred to was limited only to execution of sale deed 

of the flat in question and since Sri Gyan Prakash Mishra (respondent in 

Appeal No. D-362/2020) being burdened under the rentals and EMIs was in 

dire need of his allotted flat, as such in addition to the actual sale 

consideration of Rs.43,21,600/- he agreed to make a further payment of 

Rs.4,25,000/- to the respondent, which in turn executed the sale deed of flat 

no. 2074 on 11.12.2020 and Appeal No. D-362/2020 (KBN Infratech Pvt. 

Ltd. Vs. Gyan Prakash Mishra) was accordingly disposed of by this Tribunal 

vide order dated 15.12.2020.  

6.7  The appellant has paid rent @ Rs.13,000/- per month for a period of 26 

months from November 2017 till December 2019 and, thereafter, has paid 

rent @ Rs.14,000/- per month for a period of 24 months from January 2020 

to December 2021. 

7.  The appellant has also filed a supplementary affidavit dated 28.05.2022 

wherein she stated that: 

7.1  Actual Agreement for Sale executed on 17.02.2018 between the appellant 

and the respondent was submitted by the appellant in the State Bank of 

India, BHU Branch, Varanasi at the time of procuring home loan from the 

said Bank and the same is still deposited with the Bank.  Attested/certified 

copy of the said agreement has been issued by the Bank and the same has 

been filed as Annexure SA-1 to the supplementary affidavit. 
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7.2 The flat as allotted to the appellant was a ready to move flat, as such there 

was no time frame or schedule of construction attached with the agreement 

for sale and the flat was to be delivered immediately by giving its possession 

and executing its sale deed but the respondent delivered the possession of 

the flat in question after inordinate delay of 2 ½ years and executed the sale 

deed only when the co-allottee of the appellant has initiated proceedings for 

the same by filing a complaint before the RERA.  True copies of 

Investigation Report dated 24.02.2018 as submitted by the Bank’s 

Investigator Shri Vijay Singh along with the valuation report dated 

28.02.2018 as submitted by the Bank’s registered valuer Shri S. K. Rai and 

the copy of letter dated 08.03.2018 issued by the respondent to the appellant 

and copy of Agreement for Sale as executed by the respondent in favour of 

other allottees, namely ShriDharmendra Kumar Singh and ShriShailesh 

Kumar Tiwari have been collectively filed as Annexure SA-2 to the 

supplementary affidavit. 

7.3  The compensation claimed by her is in consonance with the statutory 

provisions and deserved to be granted by the Adjudicating Officer.  The 

impugned order is bad in the eyes of law, the same deserves to be set aside, 

the appeal of the appellant deserves to be allowed and the reliefs claimed by 

the appellant in the complaint are liable to be granted with costs against the 

respondent, in the interest of justice.  

8.  Heard Shri Jagrit Sharma, learned counsel for the appellant and Shri Anurag 

Singh, learned counsel for the respondent.  During the course of arguments a 

specific query was made from the learned counsel for the appellant as to 

whether any documentary evidence has been placed before the Adjudicating 

Officer of the Regulatory Authority with respect to losses suffered.  The 

learned counsel for the appellant fairly submitted that no documentary 

evidence was place before the Adjudicating Officer of the Regulatory 

Authority.  

9. Before we proceed to examine the issues raised in the instant appeal, we 

deem it proper to cull out the relevant provisions of the Agreement to Sale 

Without Possession. The appellant placed on record the copy of two 

Agreement dated 14.02.2018 (as per appellant, the forged agreement) and 

Agreement 17.02.2018. On examination, we found that all the Clauses and 
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provisions of both the Agreements are identical except the amount 

mentioned in para 1. The Agreement dated 14.02.2018 mentions the total 

cost payable of the unit as Rs.57,11,928/- excluding service tax at applicable 

rates and Rs.43,21,600/- in the agreement dated 17.02.2018. The relevant 

paragraphs 3, 5, 14, 15 and 16 are extracted as follows:- 

“3. That it is clearly agreed and understood by the parties hereto that in 

addition to the total cost mentioned above the Second Party/ Vendees 

has obligation to pay the Service Tax, VAT and any other Government 

Levy, as applicable from time to time, in addition to Labour Cess at 

the rate of Rs. 10/- per square feet of super built up area of the said 

flat/apartment.  

5. That the Second Party/ Vendees shall strictly follow the payment 

schedule and accordingly First Party/ Vendor shall also follow the 

completion schedule. 

14. That the Second Party/ Vendees has, prior to the execution of this 

Memorandum of Agreement To Sell, satisfied himself/herself about the 

title of the First Party/ Vendor. 

15. That Indenture of Conveyance shall be executed only after the 

consideration amount has been received in full from the Second Party/ 

Vendees alongwith other applicable duties, charges and other 

payments etc. as due and agreed to be paid from by the Second 

Party/Vendees.” 

16. That the expenses regarding the execution and registration of 

Indenture of Conveyance and all other incidental charges including 

stamp duty shall be borne by the Second Party/Vendees and the 

possession of the Flat/Apartment to the Second Party/Vendees shall 

only be handed over after the registration of the Indenture of 

Conveyance.  

10. In order to examine the grounds taken by the appellants and the averments 

made, we deem it proper to frame the following issues based on the grounds 

pressed by learned counsel for the appellants:- 
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1. Whether in the complaint no. 2201931175 (GyanPrakash Mishra 

Versus KBN InfratechPvt Ltd) of the husband of the appellant/co-

allottee, the Regulatory Authority examined the issue of Agreement to 

Sale Without Possession dated 14.02.2018 and 17.02.2018 and treated 

the Agreement dated 17.02.2018 as valid or it is the Adjudicating 

Officer, who analyzed the same and gave finding on the two 

agreements dated 14.02.2018 and 17.02.2018? 

2. Whether the appellant approached the Adjudicating Officer of the 

Regulatory Authority with clean hands narrating all the facts regarding 

filing of complaint by her husband/co-allottee before the Regulatory 

Authority while filing complaint for compensation? 

3. Whether the project in question of the respondent is delayed? 

4. Whether the appellant paid the total amount even as per agreement 

dated 17.02.2018 before asking the promoter/respondent for execution 

of the conveyance deed vide letters dated 24.05.2018 and 20.07.2018, 

readwith Clause 15 of the said agreement? 

5. Whether there is any fault on the part of the promoter/respondent for 

not execution of conveyance deed of the unit, booked by the appellant 

and her husband? 

6. Whether the appellants have produced any evidence/documentary 

evidence to establish the losses caused as a result of default on the part 

of the promoter? 

7. (a) Whether under the scheme of the Act, 2016 and Rules, 2016 any 

mechanism has been provided for determination of the interest or 

compensation for the delay in handing over possession of the 

apartment/plot to the allottee, if the allottee does not intend to withdraw 

from the Project  and take possession, (b) whether after taking 

possession of the unit by the allottee, the Adjudicating Officer is 

competent and has jurisdiction to decide the complaint of compensation 

under the provisions of Section 18(1) of the Act? 

11. Issue no. 1 is whether in the complaint no. 2201931175 (GyanPrakash 

Mishra Versus KBN InfratechPvt Ltd) of the husband of the appellant/co-
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allottee, the Regulatory Authority examined the issue of Agreement to Sale 

Without Possession dated 14.02.2018 and 17.02.2018 and treated the 

Agreement dated 17.02.2018 as valid or it is the Adjudicating Officer, who 

analyzed the same and gave finding on the two agreements dated 14.02.2018 

and 17.02.2018. 

11.1 In order to appreciate the issue of Agreement dated 14.02.2018 and 

17.02.2018, we examine the order of the Regulatory Authority dated 

18.03.2020 on the complaint of the husband of the appellant/co-allottee in 

complaint no. 2201931175 (GyanPrakash Mishra Versus KBN InfratechPvt 

Ltd), wherein the Regulatory Authority at page 3 of the order noted the fact 

of the booking of unit with respondent and payment of Rs. 38,76,000/- and 

execution of two separate agreements dated 14.02.2018 and 17.02.2018 and 

without examining the illegality, validity & authenticity of the said 

agreements, held that the agreement dated 17.02.2018 will be admissible, 

whereas the Adjudicating Officer in the complaint of the appellant after 

examining the agreement dated 14.02.2018, which has been alleged to be 

forged by the appellant, observed that in the agreement dated 14.02.2018, 

the photographs of both the allottees (Dr. GyanPrakash Mishra and 

PallaviPandey) are affixed and each page contains the signature of both the 

persons and both the allottees have not alleged forgery in their signatures. 

The Adjudicating Officer, on the basis of pleadings and response of the 

respondent also examined the necessity of second agreement dated 

17.02.2018 and recorded the version of the respondent with respect to 

request of the complainants for execution of fresh agreement on the basis of 

circle rate and mentioning the price of the unit on the basis of circle rate in 

order to enable the complainants to take loan from the bank. Adjudicating 

Officer also found that in the second agreement nothing has been mentioned 

about the cancellation of the first agreement and he further observed that the 

version of the respondent appears to be correct that second agreement dated 

17.02.2018 was executed for the purpose of taking loan from the bank, and 

both the agreements contain the signature of both the parties. 

11.2 We have also examined the copies of the agreement dated 14.02.2018, 

placed on record and agreement dated 17.02.2018 by the appellant vide 

annexure no. 4 & 3, in the agreement dated 14.02.2018, there is a right mark 

under the signature of Dr. GyanPrakash Mishra (husband of the 
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appellant/co-allottee) and witness no. 2, Ramesh Kumar Verma, S/o Lt. R.L. 

Verma as well as the date of 14.02.2018 is also mentioned on the stamp of 

notary at every page alongwith the signature of the advocate, who verified 

signature and date of 14.02.2018 under the heading of Sworn and verified, 

whereas the agreement dated 17.02.2018 contains the right mark at the name 

of appellant (Pallavi Pandey) and the witness no. 1 is the same person, 

whereas witness no. 2 in this agreement is Sanjiv Sant, Deputy Librarian, 

Central Library, Banaras Hindu University. The stamp of the notary as well 

as under the heading of Sworn and verified the signature of the Oath 

Commissioner/Advocate is mentioned as 17.02.2018. Thus, the Adjudicating 

Officer analyzed both the agreements and the requirement for execution of 

agreement dated 17.02.2018, whereas the Regulatory Authority without 

examining the illegality, validity & authenticity, held that the agreement 

dated 17.02.2018 will be admissible. Question no. 1 is answered 

accordingly. 

12. Issue no. 2 is whether the appellant approached the Adjudicating Officer of 

the Regulatory Authority with clean hands narrating all the facts for 

adjudication/determination of the compensation by the Adjudicating 

Officer? 

12.1 On examination of the complaint of the appellant before the Adjudicating 

Officer (placed at annexure no. 2 of the memo of appeal, page 35-36), we 

found that the appellant has not mentioned a single word regarding filing of 

complaint by her husband/co-allottee and the order of the Regulatory 

Authority dated 18.03.2020 on the said complaint as well as filing of the 

appeal by the respondent against the order of the Regulatory Authority dated 

18.03.2020. Present appellant filed complaint during the pendency of the 

appeal of the respondent against the order dated 18.03.2020. 

12.2 In our considered view, not mentioning the facts about the proceeding 

initiated by the husband of the appellant/co-allottee by filing a complaint 

before the Regulatory Authority in the complaint before the Adjudicating 

Officer by the second appellant/allottee amounts to concealment and, the 

appellant has not approached the AO with clean hands. Question no. 2 is 

answered accordingly. 

13. Issue no. 3 is whether the project in question of the respondent is delayed? 
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13.1 On examination of both agreements dated 14.02.2018 and 17.02.2018, 

wherein except difference in the amount, rest of the provisions/clauses are 

identical. We could not find any proposed time period of possession of the 

unit. On the contrary, as per clause 15 of the agreement, the conveyance 

deed was to be executed only after consideration amount has been received 

in full from the vendee alongwith other applicable dues, charges and other 

payments etc. as due and agreed to be paid by the vendee alongwith the 

expenses regarding execution and registration of indenture conveyance deed 

and other incidental charges and the possession was to be handed over after 

registration of the indenture of conveyance. 

13.2 Considering any of the agreement as valid because the difference between 

both agreements is of only 3 days. The Completion Certificate has been 

received by the respondent from the competent authority on 21.12.2018 and 

appellant is in possession of the unit in question w.e.f. 01.09.2020 without 

execution of the conveyance deed due to non-payment of the rest of 10% 

amount by the appellant as per Clause 15 of the agreement. Thus, he hold 

that there was no delay on the part of the respondent. Question no. 3 is 

answered accordingly. 

14. Vide Issue no. 4 we are required to examine as to whether the appellant paid 

the total amount even as per agreement dated 17.02.2018 before asking the 

promoter/respondent for execution of the conveyance deed vide letters dated 

24.05.2018 and 20.07.2018, readwith Clause 15 of the said agreement. 

14.1 During the course of argument, learned counsel for the respondent placed 

before us the copy of letter dated 24.05.2018 and 20.07.2018 of the co-

allottee (Dr. GyanPrakash Mishra), wherein details of payment of Rs. 

38,76,000/- has been mentioned and in both the letters 10% amount being 

outstanding. Neither in the memo of appeal nor before the Adjudicating 

Officer, the appellant or the co-allottee (Dr. GyanPrakash Mishra) has 

mentioned the payment of full amount i.e. Rs. 43,21,600/- even as per 

Agreement dated 17.02.2018. The appellant/allottees were at fault in not 

depositing full amount even as per Agreement dated 17.02.2018. 

14.2 At this stage it is pertinent to mention that the appellant in her reply to the 

objections of the respondent in para 11 submitted that 90% of the total cost 
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of the flat has been paid and 10% of the amount is remaining to be paid. Para 

11 of the rejoinder affidavit/reply is reproduced as follows: 

“That the contents of para 28 of the objections are vehemently denied 

for being false & frivolous and in response it is being submitted that the 

deponent has paid Rs.38,76,000=00 (Rs.51,000=00 on 14.02.2018, 

Rs.4,50,000=00 on 16.02.2018, Rs.30,00,000=00 on 17.03.2018 & 

Rs.3,75,000=00 on 05.05.2018) i.e. around 90% of the total cost in the 

year 2018 itself for her ready to move flat and the rest 10% of the 

amount has got disputed only on account of the fact that the 

respondent/builder has prepared the forged & concocted agreement to 

sale dated 14.02.2018, wherein it has frivolously declared the total sale 

consideration as Rs.57,11,28=00 whereas the actual sale consideration 

was Rs.43,21,600=00.” 

The appellant, in the complaint dated 15.09.2020 filed before the AO herself 

mentioned this fact that the total amount paid to the promoter is Rs. 

38,76,000/- and even assuming the Agreement dated 17.02.2018 as valid the 

appellants/allottees were at fault in not depositing full amount as per the said 

agreement. Question no. 4 is answered accordingly. 

15. Vide Issue no. 5, we are required to examine as to whether there is any fault 

on the part of the promoter/respondent for not execution of conveyance deed 

of the unit, booked by the appellant and her husband. 

15.1 It is mentioned in Clause 15 of the Agreement that indenture of Conveyance 

shall be executed only after the consideration amount has been received in 

full from the Second Party/Vendees alongwith other applicable duties, 

charges and other payments etc. as due and agreed to be paid from by the 

Second Party/Vendees. 

15.2 From perusal of the pleadings, it is clear that the appellants were in 

possession of the unit with effect from 01.09.2020 even they had not paid 

the entire amount as per agreement. The appellants were agreed before this 

Tribunal for payment of Rs. 4,25,000/- to the builder company/respondent 

upon assurance of the builder/appellant for handing over of formal letter of 

possession within 10 days relating to the flat in question alongwith the 

designated parking space. In our considered opinion the respondent had 
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handed over the physical possession of the flat but not executed the 

conveyance deed because the appellant had not made payment the full 

payment as per agreement. Hence the respondent was not at fault if it had 

followed the terms of the agreement. Question no. 5 is answered 

accordingly. 

16.  Vide Issue no. (6), we are required to examine as to whether the appellants 

have produced any evidence/documentary evidence to establish the losses 

caused as a result of default on the part of the promoter.  

16.1  On examination of the pleadings on record we found that the appellants in 

order to support their claim for compensation nowhere at any stage 

submitted documentary evidence with regard to their losses due to the 

default of the promoter. Record further reveals that there is no delay in 

completion of the project/unit as the Completion Certificate had been 

received by the promoter on 21.12.2018. On the contrary, the appellant and 

the co-allottee did not paid the total amount even as per agreement dated 

17.02.2018 before asking the promoter/respondent for execution of the 

conveyance deed vide letters dated 24.05.2018 and 20.07.2018, readwith 

Clause 15 of the said agreement.  

16.2  The Real Estate (Regulation and Development) Act, 2016 aims to create a 

real estate regulatory authority and an appellate tribunal that will act as a 

watchdog for the housing sector, primarily towards protecting consumer 

interests while creating an alternative redress mechanism for an disputes that 

may arise. This Act also aims to provide a uniform regulatory environment 

in the real estate sector which is laced with black money, red-tapism, land 

mafias and corruption. The core objective of this Act is twofold: firstly, to 

ensure sales of immovable properties in an efficient and transparent manner 

and secondly, to protect the interest of consumers in the real estate sector 

and not to use to the forum for unjust enrichment.  Further, there is no 

provision under the scheme of the Act 2016 for adjudging the quantum of 

expected losses including physical, mental and emotional sufferings etc. 

16.3  Further, during the course of argument learned counsel for the appellant Shri 

Jagrit Sharma on a specific query about documentary evidence fairly 

submitted that no documentary evidence was place before the Adjudicating 

Officer of the Regulatory Authority. In view of the above, we hold that the 
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appellants have not produced any evidence/documentary evidence to 

establish the losses caused as a result of default on the part of the promoter.  

Issue no. (6) is answered accordingly.  

17. Issue no. (7) is regarding, whether under the scheme of the Act, 2016 and 

Rules, 2016 any mechanism has been provided for determination of the 

interest or compensation for the delay in handing over possession (a) and 

take possession (b) whether after taking possession of the unit by the 

allottee, the Adjudicating Officer is competent and has jurisdiction to decide 

the complaint of compensation under the provisions of Section 18(1) of the 

Act. 

17.1 The Act envisages adjudication by the Regulatory Authority in terms of the 

powers under Chapter V of the Act and in particular Sections 31, 32, 34, 35 

and 40 of the Act, and for adjudging compensation by the Adjudicating 

Officer in terms of the power under Chapter VIII of the Act and in particular 

Sections 71 and 72 thereof. 

17.2 The Act spells out the obligations of the promoter of a real estate project and 

the consequence of the promoter failing to fulfill those obligations. Some of 

those obligations are enumerated in Section 11, 12 to 18 of the Act. 

17.3 Section 18 of the Act talks of the consequence of the failure by the promoter 

to complete or to be unable to give possession of an apartment, plot or 

building either in terms of the agreement for sale or failure to complete the 

project by the date specified therein or on account of discontinuance of his 

business either on account of suspension or revocation of the registration 

under the Act or for any other reason. In the event of either of the above 

contingencies under Section 18 (1) (a) of the Act, the promoter is made 

liable on the demand of the allottee:- 

(i) In the event that the allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, to return the amount received by the 

promoter in respect of that apartment, plot, building, as the case may be, 

together with “interest at such rate as may be prescribed” “including 

compensation in the manner as provided under this Act”; 

(ii) Where an allottee does not intend to withdraw from the project the promoter 

shall pay him for every month’s delay in the handing over of the possession, 
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“interest at such rate as may be prescribed”. Section 18 (2) of the Act 

mandates that in case loss is caused to allottee due to the defective title of 

the land, on which the project is being developed or has been developed, the 

promoter shall compensate the allottee and that such claim for compensation 

under Section 18 (2) shall not be barred by limitation provided under any 

law for the time being in force. 

17.4 Section 18 (3) of the Act states that where the promoter fails to discharge 

any other obligations under the Act or the Rules or Regulations made there 

under or in accordance with the terms and conditions of the agreement for 

sale, the promoter shall be liable to pay “such compensation” to the allottees, 

in the manner as provided under the Act. 

17.5 It is apparent on a reading of Section 18 of the Act as a whole that upon the 

contingencies spelt out therein, (i) the allottee can either seek refund of the 

amount by withdrawing from the project; (ii) such refund could be together 

with interest as may be prescribed; (iii) the above amounts would be 

independent of the compensation payable to an allottee either in terms of 

Sections 18 (2) or 18 (3) of the Act read with other provisions; (iv) the 

allottee who does not intend to withdraw from the project will be required to 

be paid by the promoter interest for every month’s delay of handing over 

possession. 

17.6 The provisions of Section 18(1) acclaimed two rights of the Allottee in cases 

where there is a delay in handing over of the possession by the promoter of 

the allotted unit in accordance with the terms of agreement for sale:– 

A. When an Allottee wishes to withdraw from the project due to delay 

in handing over of the possession, on demand the Allottee shall be 

refunded the entire deposited amount along with the interest at such 

rate as may be prescribed in this behalf including compensation in 

the manner as provided under this Act. Hence when an Allottee 

withdrew from the project he has the right to receive his deposited 

amount with interest at such rate as may be prescribed in the rules 

including compensation in the manner prescribed in the Act. Thus 

an Allottee can Receive “interest” and “COMPENSATION” both 

from the promoter alongwith the deposited amount. 

B.  When the Allottee decides to stay in the project even due to delay in 

handing over of the possession, he shall be paid, by the promoter, 
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interest for every month of delay, till the handing over of the 

possession, at such rate as may be prescribed. In this case an 

Allottee is entitled for interest for every month of delay till the 

handing over of the possession, at such rate as may be prescribed 

only. 

17.7 If we closely examine the above two provisions, it comes out that in a case 

where the Allottee exits the projects, the Act expressly provides 

INTEREST AND COMPENSATION both, but in cases where the Allottee 

tends to stay in the project the Allottee is only entitled for interest of every 

month till the handing over of the possession. Thus the intention of the 

legislature was to provide Compensation only to those Allottees who exit 

the project and not to those who tends to stay in the project. 

17.8 Now if we study the section 18 as a whole, the following are the express 

provisions for providing compensation to an Allottee under section 18:- 

A. Where the Allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, on demand he shall be 

liable to return the amount received by him in respect of that 

apartment, plot, building, as the case may be, with interest at 

such rate as may be   prescribed   in   this   behalf including 

compensation in the manner as provided under this Act. 

B. The promoter shall compensate the allottees in case of any loss 

caused to him due to defective title of the land, on which the project 

is being developed or has been developed, in the manner as 

provided under the Act. 

C. If the promoter fails to discharge any other obligations imposed on 

him under this Act or the rules or regulations made there under or 

in accordance with the terms and conditions of the agreement for 

sale, he shall be liable to pay such compensation to the allottees, 

in the manner as provided under this Act. 

17.9 As per the provisions of Section 18, compensation can be sought by an 

Allottee in case of defective title of the land, and also if the   promoter 

fails to discharge any other obligations imposed on him under this Act or   

the   rules   or   regulations   made   there   under    or    in    accordance    
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with    the terms and conditions of the agreement for sale. 

17.10 The word “Any Other” signifies beside these, meaning thereby that apart 

from the delay in possession, any other breach of the terms & conditions of 

the Agreement to sell or breach of the obligations imposed on him by the 

provisions of the Act or Rules shall also be liable to compensate the 

Allottee. 

17.11 If we critically analyze the section, we will find that the word 

‘compensation’ has been used in every sub-section covering almost all the 

scenario except the word compensation has not been used in the case where 

Allottee decides to stay in the project even due to delay in handing over of 

the possession and he shall be paid, by the promoter, interest for every 

month of delay, till the handing over of the possession, at such rate as may 

be prescribed only.  

17.12 The intention of the legislature was to provide Compensation only to those 

Allottees who exit the project and also regarding defective title and breach 

of agreement to sale and obligations imposed on, by the Act and Rules, but 

not to those who wishes to stay in the project, for them beside the other 

provision of compensation in term of defective title and breach of 

agreement to sale as well as obligations imposed on by the Act and Rules is 

applicable, but in case of delay in handing over of possession ,the Allottee 

is entitled for only INTEREST at a prescribed rate and not “compensation“ 

as the Suffix “including compensation” has not been provided by the Act. 

17.13 Thus the intention of the legislature was clear in providing the 

compensation of delay to only those who exit the project and not to those 

who wishes to stay in the project.  

17.14 When one turns to the powers of the Authority, it is seen that under Section 

31, the complaints can be filed either with the Authority or with the 

Adjudicating Officer (AO) for violation or contravention of the provisions of 

the Act or the Rules and Regulations. Such complaint can be filed against 

“any promoter, allottee or real estate agent”, as the case may be. Such 

complaint can be filed by “any aggrieved person”. The Explanation to 

Section 31 (1) of the Act states that for the purposes of said sub-section 

“person” shall include an association of allottees or any voluntary consumer 

association registered under any law for the time being in force. Section 31 
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(2) states that the form, manner and fees for filing a complaint under sub-

section (1) shall be such as may be prescribed. 

17.15 Having gone through the relevant Sections of the Act, we find that as per 

Sections 12, 18 and 19 of the Act, the allottee, in case of default by the 

promoter, is entitled to refund of his/her entire investment along with 

"interest at such rate as may be prescribed" and "compensation in the 

manner provided under the Act". Whereas in Section 12, the part dealing 

with interest and the part dealing with compensation are joined with the 

word "and" while in Section "18" they are joined with the word "including". 

Also, "at such rate as may be prescribed" is suffixed to the word "interest" in 

the context of refund of investment, but the expression "at such rate as may 

be prescribed" is neither prefixed nor suffixed to the word "compensation" in 

any of the Sections of the Act. The term compensation is suffixed by the 

expression "in the manner as provided under this Act" in Sections 12, 14, 18 

& 19 of the Act. However, compensation and interest are qualified by the 

term "as he thinks fit in accordance with the provisions of any of those 

sections" in Section 71 of the Act. The Act only lays down for "holding an 

enquiry in the prescribed manner, after giving any person concerned a 

reasonable opportunity of being heard" under Section 71. The Act very 

clearly provides that the quantum of compensation or “interest as he thinks 

fit” under Section 71 will be decided taking into consideration the factors 

listed under Section 72 of the Act. 

17.16 We further examined Section 31 of the Act and Rule 33 & Rule 34 of the 

Rules. The relevant portions of Section 31 of the Act and Rule 33 of the 

Rules are extracted as follows:- 

Extract of Section 31 of the Act 

"(1)  Any aggrieved person may file a complaint with the 
Authority or the adjudicating officer, as the case may be, 
for any violation or contravention of the provisions of this 
Act or the rules and regulations made thereunder against 
any promoter, allottee or real estate agent, as the case 
may be. 

Explanation 

For the purpose of this sub-section "person" shall include 
the association of allottees or any voluntary consumer 
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association registered under any law for the time being in 
force. 

(2  The form, manner and fees for filing complaint under 
sub-section (1) shall be such as may be specified by 
regulations." 

As can be seen from above, Section 31(2) of the Act provides for specifying 

by regulations, the form, manner and fee for filing complaint under Section 

31(1) of the Act. As provided under Section 31(2) of the Act, the U.P. 

Government has framed Rules, 2016. Rule 33(1) provides for manner of 

filing a complaint with the Regulatory Authority. Rule 33(1) is extracted as 

follows:- 

Extract of Rule 33(1) of Rules-      

(1) Any aggrieved person may file a complaint with the 
regulatory authority for any violation under the Act or the 
rules and regulations, made there under, save as those 
provided to be adjudicated by the adjudicating officer, in 
Form M which shall be accompanied by a fee of rupees one 
thousand in the form of a demand draft drawn on a 
nationalized bank, in favour of regulatory authority and 
payable at the main branch of that bank at the station, where 
the seat of the said regulatory authority is situated.   

It is evident from Rule 33(1) of the Rules that the complaints filed with the 

Regulatory Authority should be in Form M, except those complaints which 

require to be adjudicated by the Adjudicating Officer. On top of Form M, it 

is clearly written that it is as per provisions of Rule 33(1) and is meant for 

filing complaint under Section 31 of the Act. Further Column 5 of the Form 

M specifically requires a complainant to indicate the relief(s) sought.  

17.17 On examination of Section 35 of the Act, we find that the powers of the 

Regularity Authority under Section 35 of the Act are of a wide nature. While 

discharging those functions, it will be open to the Authority to even require 

the AO to conduct the inquiry. Section 35 (2) of the Act also makes it plain 

that the Regulatory Authority will have the same powers as a Civil Court. 

The legislative intent is, therefore, not to diminish the adjudicatory functions 

of the Regulatory Authority, but rather to provide it with all the trappings of 

a quasi-judicial/judicial authority while inquiring into the complaints and 

issuing directions, by directing the Adjudicating Officer to adjudicate the 

compensation or interest. The legislation in its own wisdom has used the 
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word “Authority” as well as “Adjudicating Officer” wherever it is required. 

Furthermore, the legislation has clearly, intentionally and suitably used the 

word “penalty” or “interest at such rate as may be prescribed” in case of 

Authority and “compensation” or “interest as he thinks fit” in case of 

Adjudicating Officer.  

17.18 Further, the Hon’ble Bombay High Court in the case of Neelkamal Realtors 

Suburban Pvt. Ltd. And others Vs. Union of India (supra) observed as 

follows:- 

"Section 18(1)(b) lays down that if the promoter fails to 
complete or is unable to give possession of an apartment due to 
discontinuance of his business as a developer on account of 
suspension or revocation of the registration under the Act or 
for any other reason, he is liable on demand to the allottees, in 
case the allottee wishes to withdraw from the project, without 
prejudice in this behalf including compensation. If the allottee 
does not intend to withdraw from the project he shall be paid 
by the promoter interest for every month's delay till handing 
over of the possession. The requirement to pay interest is not a 
penalty as the payment of interest is compensatory in nature in 
the light of the delay suffered by the allottee who has paid for 
his apartment but has not received possession of it. The 
obligation imposed on the promoter to pay interest till such 
time as the apartment is handed over to him is not 
unreasonable. The interest is merely compensation for use of 
money". 

17.19 The Hon’ble Supreme court in the case of M/s. NEWTECH 

PROMOTERS AND DEVELOPERS PVT. LTD Vs STATE OF U.P. 

and Others [2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 357] while 

dealing with the jurisdiction of the Authority and the Adjudicating officer 

under the provision of the Real Estate (Regulation and Development) Act, 

2016 has framed a question as follows:-  

“1. Whether the authority has jurisdiction to direct return/refund of 

the amount to the allottee under Sections 12, 14, 18 and 19 of the 

Act or the jurisdiction exclusively lies with the adjudicating officer 

under Section 71 of the Act?” 

After elaborate discussion, the Hon’ble Apex court at paragraph 86 held 
that: 

“ 86. From the scheme of the Act of which a detailed reference has 



26 
 

been made and taking note of power of adjudication delineated 

with the regulatory authority and adjudicating officer, what finally 

culls out is that although the Act indicates the distinct expressions 

like ‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint 

reading of Sections 18 and 19 clearly manifests that when it comes 

to refund of the amount, and interest on the refund amount, or 

directing payment of interest for delayed delivery of possession, 

or penalty and interest thereon, it is the regulatory authority which 

has the power to examine and determine the outcome of a 

complaint. At the same time, when it comes to a question of 

seeking the relief of adjudging compensation and interest thereon 

under Sections 12, 14, 18 and 19, the adjudicating officer 

exclusively has the power to determine, keeping in view the 

collective reading of Section 71 read with Section 72 of the Act. If 

the adjudication under Sections 12, 14, 18 and 19 other than 

compensation as envisaged, if extended to the adjudicating officer 

as prayed that, in our view, may intend to expand the ambit and 

scope of the powers and functions of the adjudicating officer 

under Section 71 and that would be against the mandate of the Act 

2016”. 

17.20 On examination of the above finding of the Hon’ble Apex Court with the 

provision of the section 18 of the Act 2016, it is clear that when the Allottee 

decides to stay in the project even due to delay in handing over of the 

possession, he shall be paid, by the promoter, interest for every month of 

delay, till the handing over of the possession, at such rate as may be 

prescribed, meaning thereby in this situation the Allottee is entitled for 

interest for every month of delay till the handing over of the possession, at 

such rate as may be prescribed, and not “compensation“ as the Suffix 

“including compensation” in case of seeking refund due to delay beyond the 

period prescribed in the agreement.   

17.21 The scheme of the provisions of Section 18 of the Act 2016 clearly provides 

that in cases where the Allottee intends to stay in the project, the Allottee is 

entitled only for interest as per the rate prescribed and its jurisdiction of 

determination lies in the regulatory authority and not with Adjudicating 

Officer, and hence the Adjudicating Officer cannot grant interest as 
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compensation, because the Statute does not provide any scope of 

compensation in such situation. 

17.22 It is to be noted that discretionary powers also vest with the Adjudicating 

officer as he can direct to grant compensation as “HE THINKS FIT” after 

the enquiry, in conformity with the provisions of Section 72, meaning 

thereby that he has the power to “ACCEPT OR REJECT” the claim of the 

Allottee after an enquiry, but no such powers lie with the Authority in 

granting interest for delayed period. 

17.23 From the aforementioned discussion, it is clear that the Act of 2016 provides 

a mechanism for determination of interest as per the rate prescribed only by 

the Regulatory Authority for the delay in handing over possession of the unit 

to the allottee, if the allottee wishes to stay with the project and the 

Adjudicating Officer does not possess the competence and jurisdiction to 

examine the issue of compensation in pursuance to the proviso to Section 

18(1) of the Act, 2016, if the allotte choose to take possession. Question no. 

(7) (a) (b) are answered accordingly.   

18. The Regulatory Authority in complaint no. 2201931175 of the husband of 

the appellant/co-allottee (Gyan Prakash Mishra Versus KBN Infratech Pvt 

Ltd) vide order dated 18.03.202 0 after framing two issues namely:- whether 

the complainant is responsible for making payment on the basis of super 

build up area and other charges or not, and whether the complainant is 

entitled for refund of entire deposited amount alongwith the interest or not, 

allowed the partial complaint by giving directions to the parties for 

execution of the conveyance deed after taking remaining amount and stamp 

fee. The order of the Regulatory Authority was challenged by the respondent 

before this Tribunal vide Appeal No. (D) 362/2020 and the same was 

disposed off vide order dated 15.12.2020 on the agreement of the 

complainant/allottee for making payment of Rs. 4,25,000/- to the builder 

company and assurance of the builder/appellant for handing over of formal 

letter of possession within 10 days relating to the flat in question alongwith 

the designated parking space. In our considered view, the issue of difference 

of amount in the two agreements has been set to rest in Appeal no. (D) 

362/2020. 
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19. However, if at any stage the allottee/complainant/appellant were having 

grievance of forging of the agreement dated 14.02.2018, it was open for 

them to initiate the civil/criminal proceedings against the respondent in 

accordance with law. 

20. As per record before us, the complainant/allottee/appellant failed to take any 

legal action against the respondent/builder.  

21. In view of the aforesaid analysis, it is evident that the allottee is in 

possession of the unit in question w.e.f. 01.09.2020 and in Appeal No. (D) 

362/2020 of the respondent, against the order of Regulatory Authority 

passed in the complaint of the husband of the appellant/co-allottee (Dr. Gyan 

Prakash Mishra), the issue was settled and the husband of the appellant (co-

allottee) agreed to deposit an amount of Rs. 4,25,000/- and the present 

respondent undertook to handover formal letter of possession of the unit in 

question to the husband of the appellant/co-allottee (Dr. Gyan Prakash 

Mishra) within 10 days, so that the respondent of that appeal (Dr. Gyan 

Prakash Mishra/husband of the appellant) may feel satisfied.  

22. The complaint of the appellant was examined by the Adjudicating Officer of 

the Regulatory Authority in detail and rejected by means of impugned order 

dated 06.01.2021. We refrain ourselves from examining the impugned order 

of the Adjudicating Officer dated 06.01.2021 on the ground that after taking 

possession of the unit as well as execution of the conveyance deed, the 

complaint for compensation in pursuance to provision of Section 18(1) of 

the Act was not maintainable before the Adjudicating Officer of the 

Regulatory Authority. Accordingly, the instant appeal is also not 

maintainable on the rejection of the complaint in view of the analysis and 

answer of issue no. 7 hereinabove. 

23. Appeal No. 344/2021 is dismissed accordingly.   

 

Dated: 18.05.2023 
Gauravsri/-/Shakir    (K. K. Jain)      (D. K. Arora) 

 


